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CASE NO. :
Appeal (civil) 6345 of 2000

PETI TI ONER
M s Kamakshi Buil ders

RESPONDENT:
M s Anbedkar Educational Society & O's

DATE OF JUDGVENT: 18/ 05/2007

BENCH
S.B. Sinha & Markandey Katju

JUDGVENT:
JUDGMENT

S.B. SINHA,  J :

1. Thi s appeal is directed against the judgnent and order dated
31.12. 1999 passed by the Hi gh Court of Andhra Pradesh, allow ng the
appeal from a judgnment and decree dated 05.09. 1998 passed by the 1V
Senior Civil Judge, Cty GCvil Court, Hyderabad in O S. No. 161 of 1989.

2. Respondent’ No. 3 herein was the owner of the property which is
situated at Bagh Linganpalli, Hyderabad. It was |let out to Respondent No.
1, where an educational institution was being run on a nonthly rent of

Rs. 1,200/ - by a deed of |ease dated 16.05.1973. « The period of |ease was
initially for 11 nonths, which expired in 1975. Respondent No. 1, however,
did not surrender the tenancy or deliver vacant possession of the tenanted
prem ses to Respondent No.3. It tendered rents till Decenber 1976. No
rent, however, was denanded by Respondent No. 3 from Respondent No. 1.
Several constructions were raised by it fromtime to tine.

3. Respondent No. 3, however, ‘entered into a devel opment agreenent

wi th the managi ng partner of the appellant and ot her persons on 01.04.1986.

A deed of partnership was executed on 21.04.1986. Disputes and

di f ferences having arisen between the partners, the sane were referred to an
arbitrator. An arbitration award was passed on 22.11. 1987, in ternms whereof
a sum of Rs. 4,00, 000/- was awarded in favour of Respondent No. 3. The

said award was made the rule of court in ternms of Section 14(2) of the
Arbitration Act, 1940 by an order dated 29.02.1988. Allegedly, by reason of
the said award, the appellant becane the owner of the property. Respondent
No. 1 was called upon to pay rents in respect of the suit property by a notice
dated 22.11.1987. The tenancy was term nated by a notice dated

30.10.1988. On or about 08.12.1988, Respondent No. 1, in reply to the said
noti ce, asked the appellant to furnish the particulars in regard to the
ownership of the suit property. |It, however, not clained therein that it had
acqui red any ownership by reason of a purported oral gift nade by

Respondent No. 3 herein, as appears to be the case now. As it failed to
vacate the premi ses, a suit for recovery of possession and arrears of rents
and al so for damages for wongful use and occupation of the property was

filed by the appellant. In the witten statenent filed in the suit, it was, inter
alia, contended that Respondent No. 3 herein nade an oral gift-in its favour
on or about 01.10.1975. |In the alternative, it was contended that it had

acquired an indefeasible title in respect of the property in question by
adverse possession. Respondent No. 3 inits witten statenent supported the
case of the appellant, inter alia, denying and disputing the claim of
Respondent No. 1 herein that he made an oral gift in its favour

4, In the suit, inter alia, the followi ng issues were framed :

"l Whet her the oral gift by the third defendant in
favour of first defendant is true and valid and
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bi nding on the plaintiff ?

. Wet her the docunents relied upon by the plaintiff
are brought into existence in between the plaintiff
and third defendant in the circunstances alleged in

ws. 2"
5. Respondent No. 1 adnmittedly did not exanmine hinmself. The suit of the
appel l ant was decreed. The |earned Trial Judge opined
i) The burden was on Respondent No. 1 to prove the oral gift.
i) There was no reason for it not to disclose thereabout inits reply to the
notice issued by the appellant.
iii) No decl arati on was filed by Respondent No. 1 before the Urban Land
Ceiling Authority in the year 1976.
iv) A purported letter witten by Respondent No. 3 confirmng the ora
gift had not been produced.
V) Al t hough constructions were raised by it on the suit prem ses, in none

of the applications, the right to make constructions was based on the

owner ship of the property derived by reason of the oral gift.

Vi) No di scl osure-was nade in regard to the ownership of the property, in
the return filed by it before the Registrar under the Societies

Regi stration Act.

vii) No resol ution had been passed by the Governing Body accepting

alleged oral gift.

viii) No special ‘quota or any reservation in the institution run by
Respondent No. 1-Society for Mislinms, having been nade, the plea

of oral gift cannot be believed.

i X) No di splay on any board was nade nentioning that the property was
gifted to Respondent No. 1-Society.

X) No mutation was effected pursuant to or in furtherance of the alleged
oral gift on 01.10.1975.

Xi) The wi tnesses of the purported oral gift being DW2, DW3 and DW

4, being the Chairman of the Respondent No.1l-society, his P.A and a
Chartered Accountant and friend of DW2 respectively, no reliance

can be placed upon their evidence.

Xii) Pl ea of purported oral gift was nade for the first time only in the
witten statenent.

Xiii) No gift tax was paid in respect of the said purported gift either by
Respondent No. 3 or by Respondent No. 1.

Xi V) Had Respondent No. 1 any intention to make any gift, ordinarily it
woul d have been presuned to do so in favour of the mnority Muslim
Soci eti es.

XV) No expl anati on had been of fered by Respondent No. 1 as to why it
paid rent upto COctober 1976.

XVi) In none of the letters addressed by Respondent No. 1 to the

University Grants Commi ssion, Osnmania University, U ban Land

Ceiling Authority, Registrar of Cooperative Societies, Minicipal

Cor porati on of Hyderabad, the factum of the all eged deed of gift was
di scl osed.

XVii) The purported reply sent to the notice marked as Ex. A4 had not
been di scl osed.
XViii) For proving the oral gift Respondent No. 1 should have exam ned

Respondent No. 3.

Xi X) Respondent No. 1 had not been able to show that it had acquired title
by adverse possession.

6. The Hi gh Court, however, by reason of the inpugned judgnent
reversed the said judgnent hol ding

i) There was no reason as to why there was no denand to pay rent
from Respondent No.1 for a period of ten years.
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i) No expl anati on was of fered as to why Respondent No. 1lwas asked
to deliver vacant possession of the property only in the year 1987
and a suit was filed only in the year 1989.
iii) As Respondent No. 1 constructed a |arge nunmber of structures on the
schedul e property upon obtai ni ng necessary perm ssion fromthe
Muni ci pal Corporation, Hyderabad and has been payi ng taxes
t hereupon and havi ng inforned thereabout to various authorities |like
University Grants Commi ssion, Osmania University, Governnent of
Andhra Pradesh, no explanation was of fered from Respondent No. 3
as to why he had been keeping silence for the period upto his entering
into agreenent with the appellant as a partner and allow ng an award
to be passed by the learned Arbitrator.
iv) Acqui escence on the part of Respondent No. 3 would give rise to a
presunption that Respondent No. 1 had been allowed to raise
construction, which must have been done pursuant to the oral gift of
the property.

V) The reasoning of 'the trial court that donor being a Mislimwould not
have gifted it to an institution belonging to other comunity cannot
be accepted. It was not necessary for Respondent No. 1 to inform

about the said oral gift to various authorities including the University
Grants Commi ssion.

Vi) The findings of the | earned Trial Judge disbelieving the case of
Respondent No. 1 are based on surm ses and conjectures.
Vii) Non- exam nati on of Respondent No. 3 would give rise to an adverse

i nference as burden of ‘proof lay to showlay on himto show that he

had not nade any oral gift having regard to his conduct apart fromthe

oral testinony that Respondent No.1 has paid rent to Respondent No.

3 till 1976.

viii) No material s was produced to show that in fact such rent was tendered
after 1975.

7. As regards the clai mof Respondent No. 1 that it had perfected its title
by adverse possession, it was held that al though a tenant cannot claim

adver se possession so long as he continues to be a tenant, but once his

tenancy is determined, his possession wuld be adverse to that of the owner.

8. Appel l ant is, thus, before us.

9. M. Dushyant A Dave, |earned Senior Counsel appearing on behal f of
the appel l ant, woul d subnit

i) The High Court conmitted a serious error in passing the impugned
judgrment insofar as it failed to take into consideration that

Respondent No. 3 being admittedly the owner of the property, the

burden | ay on Respondent No. 1 who had alleged an oral gift was

made in its favour, and it having failed to prove the sane, assum ng
that Respondent No. 3 did not demand rent or did not take step

therefor, Respondent No. 1 cannot be said to have proved its case.

i) The question of Respondent No. 1 acquiring any title by adverse
possessi on would not arise, as at all naterial point of tine, it was a
t enant .

10. M. K. Parasaran, |earned Senior Counsel appearing on behal f of
Respondent No. 1, would, on the other hand, submt

i) The burden of proof |ay heavily on Appellant to prove the oral gift
was nmade by exam ning the donor i.e. Respondent No. 3 in the suit

and in any event, as it was incunmbent on himto exam ne hinself

i nasmuch he havi ng supported the case of the appellant mnmust al so be

held to be plaintiff.

i) Al t hough DW?2, one of the attestors of the oral gift in his cross-
exam nation stated that he had witten a |etter of thanks to Respondent
No.3 for his generous donation, non-production thereof would not

give rise to an adverse inference, inasnuch as had the Respondent No.

3 gone into the witness box, a suggestion would have been put to him
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in regard thereto.

i) The | earned Trial Judge commtted a serious error in opining that
Respondent No. 1 shoul d have displayed the factumof oral gift on

any board, such a conduct, M. Parasaran would contend, is very

artificial and unnatural

iv) Al t hough, no application for mutating the nane of Respondent No. 1
was filed, the sane was not sufficient to negative the gift, particularly
in the context of other surroundi ng circunstances.

V) The | earned Judge applied different standards by nmaeki ng observation
that Respondent No. 1 had not made any decl aration before the Urban

Land Ceiling Authorities about the gift and no m nutes thereabout had

been produced, as the appellant or Respondent No. 3 should have

produced records of declaration before the Urban Land Ceiling

Authorities, particularly having regard to the fact that the burden of
proof in that behalf was on the appellant as it filed a suit for

ej ect ment .

Vi) Assunption-of the |learned Trial Judge that Respondent No. 3 being a
Musl i mwoul d have gifted the property to some mnority institution is

based on conj ectures.

vii) The Trial Court has also conmitted a serious error in drawi ng adverse
i nf erence against Respondent No. 1 for not issuing any letter to the
University Grants Conmi ssion, OGsnania University, U ban Land

Ceiling Authorities, Registrar of Cooperative Society, Minicipa

Cor porati on of Hyderabad, as there was no occasion therefor.

11. The | earned counsel woul d contend that having regard to the
provisions contained in Article 67 of the Limtation Act, the suit was barred
by limtation. The deed of |ease, ~being for a period of 11 nonths, expired
on 16.07.1974 and limtation would be deened to run fromthe said date.

12. In this connection, our attention has also been drawn to the evidence
of PW1, who was the Managi ng Partner of the appellant, which reads thus :

"Just one or two nonths prior to execution of
A. 10, | came into contact with D:3. |- do not remenber
the persons who introduced D.3 to ne\ 0051 cane to know
through D.3 that D.1 is tenant. On the date D.3 was
i ntroduced to ne, he inforned that D. 1 is not paying the
rents for the last 10 years\ 005"

13. As it was known to the said witness that Respondent No. 1 had not

been paying rents even before the partnership deed was entered into, the

appel  ant woul d be presuned to have no know edge t hat Respondent No. 1

had been in possession of the property in assertion of his title by not paying
rents. As Respondent No. 1 was in possession for a period of nore than 12
years, it must be held to have acquired title by prescription

14. Respondent No. 3 was adm ttedly the owner of the property. As his
owner shi p had not been disputed, the burden was on Respondent No. 1 to
prove his title. It has, as noticed hereinbefore, ‘claimed title : (i) by reason of

an oral gift; and (ii) by adverse possession

15. The case that the oral gift was made on 01.10.1975 was specifically
made out. The witnesses to the said oral gift were nenbers of the
CGoverning Council, his Personal Assistant and a Chartered Accountant, who

adnmttedly was a friend of DW2.

16. It is expected of a person who has obtained title by reason of an ora
gift; Hiba although permssible in law, but a heavy burden lay on himto

prove the same. Respondent No. 1 is an educational society. It was running
an institution on the suit property. It was, therefore, expected of it that it
woul d i nsist on execution of a registered deed of gift.

17. It may be true that, as a defendant, it was not required to exam ne
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Respondent No. 3 herein , who had been siding with the plaintiff by calling
himas a witness by getting sumobns to depose in the court. There cannot

be any doubt whatsoever that only by reason of the fact that Respondent No.
3 did not get himself exanined for one reason or the other, the same would
nmean t hat Respondent No. 1 discharged its burden. The |earned Trial Judge
did not place reliance on depositions of the w tnesses exam ned on behal f of
the Respondents to prove oral gift as they were interested persons. The Hi gh
Court did not deal with the natter. The |earned Trial Judge anal ysed the
evi dences brought on record by the parties. So far as the appreciation of
evi dence based on oral evidence is concerned, the learned Trial Judge
havi ng had the occasion to notice the demeanour of the w tnesses, was the
best judge to arrive at a finding in regard to their reliability or
trustworthiness. The H gh Court did not deal with the nmatter, ordinarily it
could not have even done so [See Raj bir Kaur and Another v. S. Chokesiri

& Co. (1988) 1 SCs 19].

18. It may be true, as has been contended by M. Parasaran, that conduct
of the parties would be rel evant, but what would be nore relevant is the
conduct of a party, who fromhis status of a tenant acquires the status of the
owner of ‘the property. Acquisition of such ownership by way of gift and,

thus, wholly without consideration, i's not expected of a society registered
under the Societies Registration Act. Not only that it was acknow edged

such donation to the donor by issuing an appropriate letter in that behalf
(which is said to have been done). DwW2 although stated before the court

that such a letter hadbeen witten, the sanme had not been proved.

19. M. Parasaran hinself has relied upon a decision of this Court in
CGopal Krishnaji Ketkar v. Manoned Haji Latif & Others [1968 (3) SCR
862] wherein this Court laid down the lawin the followi ng terns :

"\ 005Even if the burden of proof does not lie on a party,
the Court may draw an adverse inference, if he withholds

i mportant docunments in his possession which can throw

light on the facts at issue. It is, in_or opinion, a sound
practice for those desiring to rely upon a certain state of
facts to withhold fromthe Court the best evidence which

is in their possession which could throw |ight upon 'the

i ssues in controversy and to rely upon the abstract
doctrine of onus of proof\005:

20. The said decision has been noticed by this Court in subsequent
decisions in Punit Rai v. Dinesh Chaudhary [(2003) 8 SCC 204] and
Citibank N.A etc. v. Standard Chartered Bank and thers etc. [(2004) 1
SCC 12]

21. As the said letter has not been produced, the inference which could be
drawn therefromis that either D2 did not tell the truth that such a letter
was witten and/ or an adverse inference could be drawn that had the said

| etter been produced, the sane woul d have gone agai nst the interest of
Respondent No. 1. In nmaking an oral gift by an owner of the property in
favour of his tenant apart fromit being wholly unlikely, actual delivery of
possession is inperative. There is nothing on record to show that at any
point of time, Respondent No. 3 had delivered the possession of the

prem ses in question to Respondent No. 1. Respondent No. 1 being a tenant,

continued to be a tenant. |Its status as a |lessee on its own showi ng nerged
into a higher status. At what point of time such status was changed been a
relevant fact. It was within the special know edge of Respondent No. 3 The
onus lay heavily on himto prove the same. It failed to discharge its burden
22. The | earned Trial Judge cannot be said to have committed any error in
noticing the fact that Respondent No. 1 on its own showing did not file any
application for nmutation of its name before the Revenue authorities. 1t, even

did not take any step to let others know about its change of status, be it the
revenue departnment, or be it other authorities with which it was dealing,
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nanely, the University Grants Comm ssion, Governnent of Andhra Pradesh
Gsnani a University, or even Minicipal Corporation of Hyderabad. An
application for nmutation of one’s nane in the revenue records by the parties
al t hough would not by itself confer any title, but then a presunption in
regard to the nature of possession can be drawn in that behalf. Had such an
application been filed by Respondent No. 1 before the concerned authorities,
at least it could have been shown that it had clai med possession on its own
right, not as a tenant.

23. The Hi gh Court although noticed the | ease came to an end in the year
1975 and if fromthe said date or at |east fromthe date of purported oral gift
all egedly made in its favour by Respondent No.1l. Any change in the nature

of its position occurred, it was expected of it to accept the sane by its
conduct. Wiy it would pay rent to Respondent No. 3 till October 1976 has

not been expl ai ned.

24. Acqui escence on the part of Respondent No. 1, as has been noticed by
the High Court, did not confer any title on Respondent No. 1. Conduct may

be a relevant fact, so as to apply the procedural |aw |like estoppel, waiver or
acqui escence, but thereby no title can be conferred.

25. It is now well-settled that time creates title.
26. Acquisition of atitle is an inference of |aw arising out of certain set of
facts. If in law,/ a person does not acquire title, the sane cannot be vested

only by reason of acqui escence or estoppel on the part of other

27. It may be true that Respondent No. 1 had constructed sone buil dings;

but it did so at its own risk. If it though that despite its status of a tenant, it
woul d raise certain constructions, it nmust have taken a grave risk. There is

not hing on record to show that such perm ssion was granted. Although

Respondent No. 1 clained its right, it did not produce any docunent in that

behal f. No application for seeking such perm ssion having been filed, an

adverse inference in that behal f nust be drawn.

28. It may be true that Respondent No. 3 herein should have exam ned
hinsel f and the | earned Trial Judge commtted a serious error in drawi ng an
adverse inference in that behal f ‘as agai nst Respondent No. 1. It was,

however, so done keeping in viewthe fact that Respondent No. 3 was

evidently not interested in the property in view of the fact that it had suffered
a decree. For all intent and purport, even if the subm ssion of M. Parasaran
is accepted that the appellant is claimngis claimng only by reason of an
award, he has transferred the property in his favour.  He received a val uabl e
consideration in terns of the award. W are not concerned with the validity
thereof. Non-exam nation of Respondent No. 3 indisputably woul d give rise

to a presunption, as has been held by this Court in Sardar Gurbaksh Singh v.
Gurdial Singh [AIR 1927 PC 23], Martand Pandhari nath Chaudhari/ v.

Radhabai Kri shnarao Deshmukh [AIR 1931 Bonmbay 97], and The
Ramanat hapur am Mar ket Conmittee, Virudhunagar v. East India Corpn

Ltd., Madurai [AIR 1976 Madras 323] and Vi dhyadhar v. WMani krao and

Anr. [(1999) 3 SCC 573], but by reason of presunption alone, the burden-is

not di scharged. A title is not created.

29. A claimof title by prescription by Respondent No. 1 again is not
tenable. It based its claimon a title. It had, therefore, prima facie, no
ani mus possi dendi

30. Rel i ance placed by M. Parasaran on Article 67 of the Limtation Act

is also not apposite. It is a special provision. It would apply in a case where
a tenant has ceased to be a tenant in terns of the provisions of the Andhra
Pradesh (Rent and Eviction Control) Act. A tenant continues to be a tenant
despite termnation of tenancy. Article 67 would not be attracted in a case
where a tenant renmmins a statutory tenant. |In a case of this nature, Article 65
woul d apply. As the claimof Respondent No. 1 was based on a title, the

onus was on himto prove the sane. Respondent No. 1 failed to discharge

the sanme and, therefore, the learned Trial Judge, in our opinion, has
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conmitted no error in passing a decree in favour of the plaintiff.

31. In Snmt. Shakuntala S. Tiwari v. Hem Chand M Singhania [(1987) 3
SCC 211], whereupon M. Parasaran placed strong reliance, this Court was

consi dering a case where ternination of tenancy in terns of Sections 12 and
13 of the Bombay Rent Act stood admitted. The question of applicability of

Articles 66 and 67 of the Limtation Act was considered fromthat end. It
was hel d: -
"12. If that is so then on the strict grammatica

meaning Article 67 of the Limtation Act woul d be
applicable. This is indubitably a suit by the Iandlord
agai nst the tenant to recover possession fromthe
tenant. Therefore the suit clearly comes within
Article 67 of the Limtation Act. The suit was filed
because the tenancy was determ ned by the

conbi ned effect of ‘the operation of Sections 12 and
13 of the Bonbay Rent ‘Act. In this connection, the
terns of Sections 12 and 13 of the Bonbay Rent Act
may be referred to. At the nost it would be within
Article 66 of the Limtation Act if we hold that
forfeiture has been incurred by the appellant in view
of the breach of the conditions mentioned in Section
13 of the Bonmbay Rent Act and on lifting of the
enbargo agai nst eviction of tenant in tws.  Article
66 or Article 67 would be applicable to the facts of
this case; there is no scope of the application of
Article 113 of the Limtation Act in any view of the
matter. Sections 12 and 13 of the Bombay Rent Act
co-exi st and nust be harnoni zed to effect the

purpose and intent of the legislature for the purpose
of eviction of the tenant. |In that view of the matter
Article 113 of the Limtation Act has no scope of
application. Large nunber of authorities were cited.
In the view we have taken on the construction of the
provisions of Articles 67 and 66 of the Limtation
Act and the nature of the cause of action in this case
in the light of Sections 12 and 13 of the Bonbay

Rent Act, we are of the opinion that the period of
limtation in this case would be 12 years. There is
no dispute that if the period of limtation be 12
years, the suit was not barred.”

32. The sai d decision has no application in the facts and circunstances of
the present case as there is nothing to show that after the expiry of period
envi saged in the | ease and despite the fact that the respondent itself had been
payi ng/tendering nmonthly rent, there had been final determ nation of the
tenancy pursuant whereto the respondent was required to hand over the

vacant possession to the landlord. Nothing has been brought on record to

show that the | andlord has served any notice directing the tenant to handover
vacant possession upon valid ternination of the |ease.

33. I n Devasahayam (Dead) By Lrs. v. P. Savithranma and Qhers

[ (2005) 7 SCC 653], whereto our attention has again been drawn, this Court

cane to the conclusion that the civil court had no jurisdictionto try the suit
covered by the rent control |egislation. No such contention had, however,
been rai sed. The question which as to whether the Gvil Court would have
jurisdiction to deternine a matter nmust fall for consideration of the tria
court. An issue in that regard should have been framed. |In this case, the
respondents have raised a plea of title initself, the question in regard to the
jurisdiction of the Civil Court has not been raised, presumably in view of the
fact, that ultinmately the civil court was bound to determ ne the question

whet her the defendant/respondent No. 3 made an oral gift or not being a
conplicated question, could not have gone into in a suit under the Rent

Control Act. |In any event, such a question having not been raised, we are of
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the opinion that the same should not be permtted to be raised before us for
the first tine.

34. The plea in regard to lack of jurisdiction of the Cvil Court has been
raised for the first tine in the Witten Subm ssions filed by the respondents
and not even by the | earned counsel while making oral submnission

35. In Sohan Singh and Ors. v. General Manager, Ordnance Factory,
Khamaria, Jablapur and Ors. [AIR 1981 SC 1862], this Court noted the
following in this regard

"We think that the view taken by the Hi gh Court on the
facts of this case is not correct because the jurisdiction of
the | abour court was not chall enged by the respondents in
that court."

36. I n Nagubai “Ammal “and OQthers v. B. Shama Rao and Others [AIR

1956 SC 593], this Court made a distinction between a proceeding which is
col lusive ‘and one which is fraudulent. Respondents have never questioned
the validity of the Award and the decree. No issue was franmed in that
behal f. |t is not a case where the suit can be dism ssed on the ground of
there being a collusive proceedi ng between defendant No. 3 and plaintiff.

37. For the reasons aforenentioned, the inpugned judgnent cannot be
sustai ned, which is set aside accordingly. The appeal is allowed. No costs.




