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The appellants are deal ers regi stered under the MP

General Sales Tax Act, 1958 and were al so assessed to the
Entry Tax during the period from11.1. 1986 to 11.12.1986
under the Madhya Pradesh St haniya Kshetra Me Mal Ke

Pravesh Par Kar Adhi niyam 1976 (hereinafter referred to

as the "M P. Entry Tax Act’). The appel l'ants are carrying on
t he busi ness of execution of works contract. Before the
authorities below, it was the appellants’ contention that

si nce the goods were brought for purpose of works contract
and they have been subjected to sales tax under the Sal es
Tax Act, the appellants were not liable to pay the entry tax
on goods. The appellants had unsuccessfully chall enged the
assessment of tax before the Appellate Deputy

Commi ssi oner of Sales Tax and the Board of Revenue and

t hereupon appellants preferred Msc. Petition No. 3960 of
1991 before the H gh Court of Madhya Pradesh.

The appel | ants contended that by virtue of the

definition of sale as defined under Article 366 (29-A) of the
Constitution, the activity involved was a transfer of goods in
wor ks contract, it anmounted to a 'sale' and as such the

goods are not exigible to the entry tax. The H gh Court vide
j udgrment dated 18/09/1996, did not accept this contention

and di snissed their prayer. Hence these appeal s by Specia
Leave. In view of the Hi gh Court’s judgnent- the Madhya
Pradesh Buil ders Association has also joined the present
petitions for special |eave to appeal as the judgnent affects
the entire community of contractors.

The questions that arise for consideration herein are:
i) Whet her the M P. Entry Tax Act, 1976, is unconstitutiona
as it is hit by Article 301 of the Constitution for not
satisfying the conditions laid down in Article 304 (b)?
i) Vet her in any event the goods used by the appellants
are subject to Entry Tax by virtue of Section 3 of the MP.
Entry Tax Act, 19767

It is the subm ssion of the appellants that the MP
Entry Tax Act, 1976 is unconstitutional as it offends Article
301 owi ng to non-conpliance of the conditions laid down in
Article 304 (b).

The appellants relied on the cases of Atiabari Tea
Co. Ltd. Vs. The State of Assam & Ors., (1961) 1 SCR
809 and Autonobil e Transport (Rajasthan) Ltd. vs.
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The State of Rajasthan & Os. (1963) 1 SCR 491, to

state that taxation may inpede the novenent of goods
fromone barrier to the other and would accordingly bring
Article 301 into play. They then contend that the conditions
of Article 304 (b) have not been conplied thereby rendering
the MP. Entry Tax Act, 1976 unconstitutional

Thi s argunent of the appellants does not seemto be
correct. It is well settled by the decision in Atiabari Tea
Co. [supra] at p.860, that only such restrictions or
i npedi ments which directly or inmediately inpede the free
flow of trade, comrerce and intercourse fall within the
prohi bition inposed by Article 301. This Court did not
accept the argunent that all taxes whether or not their
i mpact on trade is i Mmediate or nmediate, direct or renpte
shoul d be governed by Article 301. This view was further
upheld in the Autonobile Transport Case and in State of
Keral a vs. A.B. Abdul Kadir & Ors., 1969 (2) SCC 363.

Hence, the nere fact that a tax is inposed does not
automatically bring Article 301 into play.

In fact the concept of "conpensatory taxes" was
propounded in the Autonobile Transport Case. By virtue
of this, taxes, which would otherwi se interfere with the
unfettered freedons under Article 301, will be protected
from becom ng unconstitutional if they are conpensatory.

Thus, the reliance placed by the appellants on the
observations nmade in the Atiabari Case and the
Raj ast han Aut onpbi |l e Case that taxation may inpede
the novenent of goods fromone barrier to the other and
accordingly submtting that the MP. Entry Tax Act, 1976 is
hit by Article 301 is not properly founded.

In fact, Section 3 of the said Act was under challenge
in the case of Ms Bhagatram Raj eevkumar vs.
Conmi ssi oner of Sales Tax, MP. & Os., 1995 Supp
(1) SCC 673. A three Judge Bench of this Court, found that
the levy of tax under the MP. Entry Tax Act, 1976 was
constitutional, since the nature of revenue earned was
conpensatory, as it was handed over to the local bodies to
conpensate themfor the | oss caused.

In the present case too, the respondents have
reiterated that the tax being inposed is conpensatory in
nature as the revenue earned therefrom passes over to the
| ocal bodies to conpensate themfor the | oss incurred due
to abolition of octroi

Augnent ati on of their finance would enable themto
pronote Minicipal Services nore efficiently helping-in the
free flow of trade and comerce

The Act being conpensatory in nature it is not open to
chal | enge under Article 301 and there is no need to venture
into the argunent based on Article 304 (b). Accordingly,
the constitutionality of the Act is upheld.

In the case of Jindal Stripe Ltd. v. State of

Haryana, (2003) 8 SCC 60, a division bench of this court,
rai sed doubts over the | egal proposition laid down in the
af orenmenti oned Bhagat ram case (which upheld the

validity of the MP. Entry Tax Act, 1976) and refers the
matter to a Constitution Bench over the interpretation of
Article 301 vis-‘-vis conpensatory tax. |In Bhagatrams




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 3 of 6

Case, although it was denonstrated by the appellant State
and not disputed by the respondents that the |evy was
conpensatory, the Court goes on to nake an observation
that conpensati on need not be that which facilitates the
trade only. It observes that "the concept of conpensatory
nature of tax has been wi dened and if there is substantia
or even sone link between the tax and the facilities
extended to such dealer directly or indirectly the |evy
cannot be inpugned as invalid'. In the Jindal Stripe
Case, the division bench noted that the above observation
woul d nean that "an indirect or incidental benefit to traders
by reason of stepping up the devel opnental activities in
various |ocal areas of the State can be legitimtely brought
within the concept of conpensatory tax". Accordingly it
refers the matter to a Constitution Bench to decide what
exactly would fall under the anbit of "conpensatory tax",
and thereby fall outside the purview of Article 301.

| nasmuch as the Act in question has been upheld on the
basis that it had been denponstrated by the State and not
di sputed by the dealers that the | evy was conpensatory it
may not be necessary for us to dilate on this aspect any
further.

It is the contention of the appellants that Sec. 3(1) (b)

of the MP. Entry Tax Act, 1976 does not permt |evy of any
entry tax on the entry in the course of ‘a business of a

deal er of goods specified in Schedule 111 into a |ocal area for
consunpti on or use of such goods in the execution of works
contracts, as these ampunt to 'sale’. They contend that

owi ng to the 46th Amendnent transfer of property in goods
involved in the execution of a works contract anounts to

"sal e’.

The rel evant part of Section 3 of the MP. Entry Tax
Act is reproduced herein;

"Section 3: Incidence of Taxation ;- (1) There
shall be levied an entry tax

(a) \ 005\ 005. .

(b) on the entry in the course of business of a
deal er of goods specified in Schedule I, into

each | ocal area for consunption or use of such
goods (raw material or incidental goods) or as
packing material or in the execution of works
contracts but not for sale therein\005\005\005."

(Enphasi s suppli ed)

The rel evant portion of Article 366 of the Constitution
is as foll ows;

"Article 366: In this Constitution, unless the
context otherw se requires, the follow ng
expressi ons have the meani ng hereby

respectively assigned to them that is to say \026
\ 005\ 005\ 005.

(29-A) "tax on the sale or purchase of goods"

i ncl udes \ 026

(b) a tax on the transfer of property in goods
(whet her as goods or in some other form

i nvol ved in the execution of a works contract.."

Accordingly, the appellant contends that Section 3(1)
(b) of the MP. Entry Tax Act, 1976, no | onger permits |evy
of entry tax on goods consumed or used in works contract
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as these anmount to 'sale’ by virtue of Article 366(29-A).

The question that arises for consideration is whether

the definition of "tax on the sale or purchase of goods" as
provi ded by the 46th amendnent through Article 366 (29-A)
applies to the MP. Entry Tax Act.

It is evident fromthe section 3(1) (b) of the MP

Entry Tax Act, 1976, that if a dealer effects the entry of
goods specified in Schedule Il into any |ocal area and those
goods are neant for

a) consunption or

b) to be used as

i) raw materials or

ii) i nci dental goods or

iii) as packi ng naterial or

iv) in the execution of works contract,

such dealer would come within the anmbit of the charging
section and hence, liable to pay tax on the entry of those
goods.

The section goes on to make it clear that goods
specified in Schedule Il1"if they are inported for the
purpose of sale then they are not subject to tax.

Admittedly, the appellants, a dealer, has effected

entry of goods specified in Schedule I'll in the |ocal area for
use in execution of works contract, and is hence liable to
tax as per Section 3(1)(b) of the Act.

It is hence evident that the MP. Entry Tax Act, 1976

makes a clear distinction between 'sale’ and ’'execution of
wor ks contracts’ and specifically excludes the latter from
the purview of the former. The appellants contention that

the definition of "sale’ under Article 366 (29-A) of the
Constitution which includes transfer of goods in execution of
wor ks contract, should be adopted into the MP. Entry Tax
Act, 1976 is not well founded.

The M P. Entry Tax Act has been enacted by the
Legi slature by virtue of Entry 52 of List Il of the VIIth
Schedul e. It reads as under

"Entry 52: Taxes on entry of goods into a loca
area for consunption, use or sale therein."

Article 366(29-A) on the other hand seeks to define

"tax on the sale or purchase of goods’'. This phrase is used
in Schedule VII, List |, Entries 92 and 92-A and Schedul e
Vi1, List Il Entry 54. Hence, it can be seen that the said
nmeani ng cannot be inmported for the purposes of Entry 52 of
List II.

On the other hand, it is evident that the MP. Genera

Sal es Tax Act, 1958 has been enacted in relation to Entry

54 of List Il, and it indeed includes transfer of goods in the
execution of works contract within the definition of 'sale as
required by Article 366(29-A). However the MP. Entry Tax

Act has specifically excluded the definition of ’'goods’ and
"sale’ which is utilised in the MP. Sales Tax Act. Section
2(2) of the MP. Entry Tax Act, 1976 reads as under: -

"Section 2(2): Al those expressions, other than
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expression 'goods’ and 'sal e’ which are used but
are not defined in this Act and are defined in the
Sal es Tax Act shall have the neanings as

assigned to themin that Act."

(Enphasi s suppl i ed)

The exclusion is justifiable considering the fact that
the MP. Entry Tax Act, 1976 has been enacted by virtue of

Entry 52 of List Il of Schedule VII. It need not be
circunmscri bed by the definition provided in Article 366 (29-
A .

Article 366(29-A) does not define the term’'sale’, but
enlarges its scope by including transfer of goods in the
execution of works contract within this definition of sale.
Therefore, ’'sale’ as it appears.in Article 366(29-A) is with
reference to the Sales Tax Act. The MP. Sales Tax Act

i ndeed adopts the sane. However Section 2(2) of the MP

Entry Tax Act has expressly not inported the definition of
"sale’ fromthe Sal es Tax Act. Therefore, the intention of the
| egi slature in excluding ’execution of works contract’ from
the definition of "sale’ is manifest and this reflects clearly in
the letter of the | aw.

Further, the contention that the term’sale’ utilised in
Entry 52 of List Il and Entry 54 of List Il are the sane
concept deriving fromthe expression “tax on the sale or
purchase of goods’ as defined inArticle 366(29-A) seens
to be incorrect. The H gh Court has observed rightly that
the MP. Sal es Tax Act, 1958 is covered by Entry 54 whereas
the MP. Entry Tax Act, 1976 is covered by Entry 52.
Therefore, both these Acts are covered by different entries
in the Constitution and hence, the-incidence of taxation in
both cases is different. Under the Sales Tax Act enacted by
virtue of Entry 54 the incidence of taxation is on the sale
and purchase of goods whereas in the case of the Entry Tax
Act, the incidence of taxation is on the entry of the goods
specified in the Entry Tax Act.

Accordingly, the MP. Entry Tax Act does not adopt the
expression of "goods" and 'sale’ under the MP. Sal es Tax
Act .

It is a well-settled position of law that in interpreting
taxing statutes, one nust have regard to the strict letter of
the law. If the person/entity sought to be taxed comnes
within the letter of the |aw he nust be taxed.

In the instant case, the letter of the law, i.e. Section 3
(1) (b) of the MP. Entry Tax Act, 1976, |eaves out
"execution of works contracts" fromthe definition of "sale".
By expressly not adhering to the definition of 'sale’ in the
M P. Sal es Tax Act [which includes, transfer of property-in
goods involved in the execution of works contract within-the
definition of 'sale’ as required by Article 366(29A)(b)] their
can be no doubt that the section clearly requires the
appel l ants to pay the entry tax. Accordingly the appellants
are liable to pay entry tax under the MP. Entry Tax Act,
1976.

It is true that the MP. Entry Tax Act, 1976 does not

provide a definition of 'sale’. The appellants contend that in
t he absence of such definition the Constitutional definition

as provided in Article 366(29-A) nust be inported.
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However, even though the Act does not define 'sale’ it does
provide a negative definition by clearly |eaving out
"execution of works contract’ fromthe definition of 'sale’
Thus, there is no anbiguity at least with regard to

"execution of works contract’. It cannot be said to be a 'sale
for the purposes of the MP. Entry Tax Act, 1976.

The appel l ants further contend that under Section 3

(1) (b) of the Entry Tax Act, 1976, the goods specified in
Schedule I'll if are inported fromoutside the State for
consunption are conmpletely exenpted by virtue of

exception (vi) to proviso attached to Section 3(1)(b). The
rel evant proviso is extracted herein:

"(vi) in respect of goods specified in Schedule II
imported fromoutside the State for consunption

or use as [raw material s or incidental goods] or

as packing materials or in the execution of works

contract but which have been disposed of in any

manner . " (Enphasi s suppl ied)

The appel |l ants submit that a plain reading of Section 3
woul d indicate that ‘all those goods falling in Schedule Il
which are inported fromoutside the State for consunption
are not subject to entry tax. This submission is incorrect.
There is no anbiguity in the proviso which clearly states
that tax shall not be levied only on those goods which have
been i mported from outsi de and are meant for use or
consunption as raw naterials, incidental goods as packing
material or in the execution of works contract, but only if
after being brought in for such purpose are disposed of in
sone ot her manner. The interpretation of the appellants
fails to consider the final part of the proviso, which has
been enphasi sed in the reproduction of the same above.

Hence it can be seen that the Entry Tax inposed by
the respondents is justifiable.

These appeal s are accordi ngly di smssed.




