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PETI TI ONER
CHANDRA Kl SHORE JHA

Vs.

RESPONDENT:
MAHAVI R PRASAD & ORS

DATE OF JUDGVENT: 21/ 09/ 1999

BENCH
S. RAJENDRA BABU, R C. LAHOTI

JUDGVENT:

DR A S. ANAND. CJlI

El ection of Respondent No.1 to the Bihar Legislative
Assenbly from 86, Ghanshyanpur Assenbly Constituency, held
in Mrch, 1995, was challenged by the appellant through an
El ection Petition on various grounds. The Election Petition
was resisted by the returned candidate and certain
prelimnary objections were also raised. The returned
candi date on 14.8.1997 filed an application under Section
81(1) read wth Section 86 of the Representation of the
Peopl e Act, 1951 (hereinafter the

Act) in the Hi gh Court of Patna seeking dismssal of
the election petition, on the ground that the ' petition
presented on 17.5.1995 was beyond the period of Ilinitation
and thus liable to be dism ssed under Section 86 of the Act.
The application was decided in favour of the returned
candidate and the |earned designated election Judge vide
order dated 3rd Cctober, 1997 dismissed the election
petition, wthout trial, as terred by limtation
Aggrieved, the appellant is before us.

The only issue debated before us centers around the
non-filing of the election petition within the preecribed
period of 45 days fromthe date of election. Reference to
some dates, which are not in dispute, becones necessary at
the outset.

After the polling of votes, counting of ballot papers
took place on 31st March, 1995. The result was decl ared on
1.4.1995. (Initially, there was sonme dispute with regard to
the exact date when the result was declared, i.e., - whether
on 31.3.1995 or 1.4.1995 or 2.4.1995, but both, before the
| earned designated election Judge as well as in this Court,
on the basis of the record, tt has been adm tted by | earned
counsel for the parties that the result of the election was
declared on 1.4.1995). The election petition was presented
to nme learned designated el ection Judge mthe 'open Court’
on 17.5.1995. The prescribed period of 45 days within which
the election petition could be filed expired on 16.5.1995.

At the time of presentation of the election petition
in the open Court, on 17.5.1995, the following order was
nmade by the | earned designated el ection Judge:

"Shri Chandra Kishore Jha appears in person and is
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duly Ildentified by his counsel, Shri P.K Ver na. The
El ection Petitioner files an election petition calling in
guestion the election of respondent No.1l, Shri Mhabir
Prasad to the Bihar Legislative Assenmbly from 86
Ghanshyampur Assenbly Constituency. He also files a challan
showi ng deposit of Rs.2,000/- as security npney. There
being 20 respondents the election petitioner has also filed
20 extra copies of the - election petition attested to be
true copy by the election petitioner under his signature.

Learned counsel while staling the circunstances In
which the election petition has been filed wthout stanp
report nentioned that the necessary challan show ng deposit
of the security noney had been filed showing the receipt of
the deposit by the Joint Registrar of this Court. It bears
the date 16.5.95. The ~counsel also pointed out that
necessary affidavit In support-of the election petition had
al so been sworn yesterday i.e.  on 16.5.95. Counsel stated
all this to-support his contention that the petition was
ready ’in all respects for being filed yesterday and it has
been handed over to the Bench Cerk of the court at 4.05
P.M yesterday itself. Unfortunately, 'it could not be
preserved before the court on account of the fact that there
was a death reference at 3.15 P.M yesterday and after the
reference the working of the court had been suspended for
the rest of the day. The Bench Cerk of the Court, Shri
Santosh Kumar Sinha, who is present testifies to the
af oresaid fact which had been tel ephonically comrunicated to
the Presiding Oficer of the Court at his residence
yesterday itself. It may be mentioned that counsel for the
petitioner at the very out set stated that he ‘had been
handed over the election petition by the Bench Cerk for
bei ng presented today"

The |earned designated el ection Judge opined that the
presentation of the election petition on 16.5.1995, before
the Bench derk was inproper, the sane not ‘being in
conformity wth the H gh Court Rules and, therefore, could
not save the period of linitation and that the presentation
of the Election Petition nmade in the open Court on 17.5.1995
was beyond the period of Iimtation and hence liable to be
di sm ssed under Section 66(1) ' read with Section 81 of the
Act, notwithstanding the fa“t that on 16.5.1995, ' after
3.15 P.M, designated Judge was not available in the Court
to whomthe election petition could be presented in-the open
Court.

Wth a view to examne the correctness of/  the
abovefinding, it 1is desirable to take note of sonme of the
rel evant provisions of the Rules of the Patna H gh Court.
Chapter XXI-E lays down Rules for disposal of election
petitions filed wunder Section 81 of the Act. Rule 6 of
Chapter XXl -E reads thus:

"Subj ect always to the orders of the Judge, before 9
formal presentation of the election petition is nade to the
Judge in open court, it shall be presented to the Stanp
Reporter of the Court, who shall certify thereon if it is in
time and in conformty with requirenments of the Act and the
rules in this behalf, or is defective and shall thereafter
return the petition to the petitioner for nmaking the fornal
presentation after renoving the defects, if any:

Provided that if on any Court day the Judge is not
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avai |l abl e on account of tenporary absence or otherw se, the
petitioner; nay be presented before the Bench hearing civi
applications and notions.’

Rul e 7 provides:

"Rule 7(1) - The date of presentation to the Judge or
the Bench as nentioned in the proviso to Rule 6 shall be the
date of the filing the election petition for the purposes of
[imtation.

(2) Imediately after it is presented, the petition
shall- be entered in a special register maintained for the
registration of election petitions.

Rul e 9 reads:

"(1). As soon as may be, after an election petition has
been presented and registered, it shall be placed before
Judge for such orders as may be required to be passed under
Section 86 of the Act.

(2) If the petitionis not dismssed under Section
86(1) of the Act, a summons, on the direction of the Judge,
shall be issued /to the respondents to appear before the
Judge on a day not earlier than three weeks fromthe date of
the issue of the summons, unl ess otherw se-ordered by the
Judge.

(3) The summons shall be for filing witten statenent
and settlenent of issues and shall be served on the
Respondents through the District Judge of the district to
whi ch the respondent belongs or in the district in which he
ordinarily resides, in the nmanner provided for the | service
of sumonses in the Code of Civil Procedure and the
concerned District Judge wi |l make his best endeavour to get
the sumons duly served and nake a return of the service of
sunmons before the date Fixed."

Rule 13 of Chapter 11, Part-1 of the Hi-gh Court Rules
reads :

"In addition to the powers conferred upon hi mby other
rules the Registrar shall have the following duties and
powers.

(i) To receive an appeal under Cause 10 of the
Letters Patent.

(ii) To receive an application for Probate or Letters
of Administration or for revocation of the same and to issue
noti ces thereon.

(iii) To receive a plaint or an appeal fromthe decree
or order of a Subordinate Civil Court and to deternine
whether it shall be admtted and notice issued at 'once to
the other side or be posted for hearing under Order XLI
rule 11, or otherwi se laid before the Court for orders.

XXX XXX XXX
Rul e 24 of Chapter XXl -E provides:

"The Patna H gh Court Rules, except in so far as they
are inconsistent with the above rules, shall apply mutatis
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nmutandis to all election petitions. Where no specific
provision is nmade in the Act, the Code or the H gh Court
Rul es, the Judge nmay pass such orders as he may consider
necessary."

A conbined reading of the above Rul es shows that an
election petitionis required to be presented, first to the
Stanp Reporter of the Court, who shall certify thereon if
it is withintime and in conformity with the requirenents
of the Act and the Rulee made in that behalf or is
defective, and in the event it is found to be defective, the
same shall be returned to the petitioner for making forma

presentation, after renpbving the defects. The election
petition is then required to be presented to i he designated
el ection Judge in the "open Court’. The proviso to Rule 6

| ays down that If

on ‘any - Court day, the Judge is not available on
account . ‘of ‘tenporary absence or otherw se, the petition may
be presented before the Bench hearing civil applications and
noti ons. By virtue of Rule 7, the date of filing of an
election petition for purposes of limtation is the date of
presentation of the election petition to the Judge or the
Bench as nentioned In the proviso to Rule 6. Thus. the
date of presentation of the election petition in the open
Court to the designated el ection Judge or to the Bench, as
the case may be, would be the actual date of filing of the
el ection petition, for the purposes of linmtation.

Under Rute 13, the Registrar of the H gh Court in
addition to his other powers has been clothed with the duty
to receive certain nenos of appeats, plaints and application
for review, revision or restoration

Rule 24 of Chapter XXI-E |lays down, that the Patna
Hi gh Court Rules, except insofar as they are inconsistent
with the Rules contained in Chapter XXI-E, shall /apply
nmute’s mutandis to all election petitions but® where no
specific provision is made in the Hgh Court™ Rules, "the
Judge may pass orders as he mmy consi der necessary.

Havi ng exam ned the Rules, |let us now take note of the
fact situation as existing in the present case. There is no
doubt that in the instant case, the appellant had made the
security deposit and got his affidavit attested

and had twenty copies of the election petition duly
attested as true copies under his own signatures ready with
hi m It is also not in dispute that he did go to the Court
of the |earned designated el ection Judge at 4. 05 P. M on
16.5.1995, fcut, found himnot present in the open' Court.
The |earned designated el ection Judge in the inmpugned order
recorded:’

"There is no dispute between the parties that neither
the Court ' before which this Election Petition could be
presented nor, the , Bench hearing Cvil Applications and
Motions was available on 16.5.1995 after 3.15 P.M when an
nhituary Reference was held to nmourn the dem se of | ate Raj
Ball av Prasad Sinha, an Advocate of this Court and the then
Hon'ble the Chief Justice declared while concluding the
Qoi tuary Speech that the Court shall not sit for the rest of
the day. It is in this background that it has to be
exanmi ned as to whether the Election Petition could have been
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presented on account of non-availability of the Court and
the Bench hearing Civil Applications and Mbtions to the
Bench derk."

and opined that the presentation of the election
petition to the Bench Cerk was not proper. The | earned
desi gnated el ection judge was of the opinion that in view of
Rule 24 of Chapter XXI-E read with Rule 13 of Chapter it,

Part | of the High Court Rules, the election petitioner
ought to have presented the election petition to the
Regi strar. In tho words of the |earned designated el ection
j udge:

"Admttedly the Election Petition was presented at
4.05 P.M on 16.5.1995 when neither the Hon' ble Judge nor
the Bench hearing Cvil Applications & Mtions was avail abl e
and in such a situation, in_ny opinion, the El ection
Petition ought to have been presented before the Registrar
of the Court as itis not in dispute that the Registrar was
not available at 4.05 P.M on 16.5.1995"

In our opinion, reliance on Rule 24 of Chapter XXl -E
read with Rule 13(iii) of Chapter Il, Part | of the High
Court Rules is msplaced. The plain phraseology of Rule 6
read with the proviso thereto makes it abundantly clear that
formal presentation of an el ection petition can be nmade only

to the designated el ection Judge in the open Court and "if
on any Court day the Judge is not avail able on account, of
tempor ary absence  or otherw se, the petition may be
presented before the Bench hearing civil applications and
not i ons. Thus, the High Court Rules do not prescribe any

ot her node of presentation of an el ection petition except in
the open Court either before the designated el ection Judge
or before the Bench hearing civil -applications and notions,
where the designated electionJudge is not available on
account of temporary absence or otherw se. The presentation
of an election petition to the Registrar has not been
prescri bed as a node of presentation of an el ection petition
by the Rules. An election petition.is not included in any
of the clauses of Rule 13. The | earned designated el ection
Judge rightly found that presentation of the election
petition to the Bench Cerk on 16.5.1995 at 4.05 P.M was
not a proper presentation under the Rules. In the absence
of any provision in the Rules, presentation of an el ection
petition to the

Regi strar would not stand at any better footing than
the presentation of the petition to the Bench | C erk. An
el ection petition being a purely statutory renedy, nothing
is to be read into the Rules - nothing is to be presuned -
which is not provided for in the Rules. Rule 24  (supra)
cannot advance the case of the returned candidate any
further because of the absence of mention of an election
petition in Rule 13 (supra).

In our opinion insofar as an election petition is
concerned, proper presentation of an election petition in
the Patna H gh Court can only be nmade in the manner
prescribed by Rule 6 of Chapter XXI-E. No other node of
presentation of an election petition is envisaged under the
Act or the Rules thereunder and, therefore, an election
petition could, under no circunstances, be presented to the
Regi strar to save the period of Ilimitation. It is a
wel | -settled salutary principle that if a statute provides
for a thing to be done in a particular manner, then it has




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 6 of 7

to be done in that manner and in no other manner. (See with
advant age Nazir Ahrnad v. King Enperor, 63 Indian
Appeal s 372=AIR 1936 PC 253; Rao Shiv Bahadw Singh & Anr.
V. State of Vindhya Pndwh, 1954 SCR 1098 = AIR 1954 SC 322.
State of Utter Pradesh v. Singhan Singh & Os., AIR 1964 SC
358 = (1964) 1 SCWR 57] An election petition under the Rules
could only have

been presented in the open Court upto 16.5.1995 till
4.15 P.M (working hours of the Court) in the manner
prescribed by Rule 6 (supra) either to the Judge or the
Bench as the case may be to save the period of linrtation.
That, however, was not done. However, we cannot ignore that
the situation in the present case was not of the naking of
the appellant. Neither the designated el ection Judge before
whom the election petition could be fornmally presented in
the open Court nor the Bench hearing civil applications and
notions” was admttedly avail able on 16.5.1995 after 3.15
P.M, 'after the oituary Reference since admttedly the
Chi ef Justice of the H gh Court had declared that "the Court
shall not sit for the rest of the day" after 3.15 P.M Law
does not expect a party to do the inpossible - inpossiblium
nulla obligatioest as in'the instant case, the election
petition could not be filed on 16.5.1995 during the Court
hours, as far all intent and purposes, the Court was cl osed
on 16.5.1995 after 3.15 P. M

It is precisely to take care of a situation like this
that Section 10 of the General C auses Act gets attracted.
It reads :’

"Conmputation of time. (1) Wuere, by any Central Act
or Regul ation nade after the comrencenent of this Act, any
act or proceeding is directed or allowed to be done or taken
in any

Court or office on a certain day or wthin a
prescribed period, then, if the Court or office is 'closed on
that day or the |ast day of the prescribed period, the act
or proceeding shall be considered as done or taken in due
time if it is done or taken on the next day afterwards on
whi ch the Court or office is open

Provided that nothing in this section shall apply to
any act or proceeding to which the Indian Limtation Act,
1877 ( XV of 1887) applies."

(Enphasi s ours)

Since, Indian Limtation Act does not apply to an
election petition, Section 10 of the General C auses Act
would apply. As already noticed, the Patna Hi gh Court was,
for all practical purposes, closed after 3.15 P. M on
16. 5. 1995. It was, therefore, not possible for the
appellant to have presented the election petition to the
designated election Judge or in his absence to the Bench
hearing civil applications and notions in the open Court on
that date, which was the |ast day of the prescribed period
of limtation. Thus, the presentation of the election
petition on the very next date i.e. 17.5.1995, in the open
Court, would be considered, by virtue of Section 10 of the
CGeneral Causes Act, as presentation of the election
petition within the prescribed period of limtation. 1In the
established facts and circunstances of the case, the |earned
designated election Judge fell in error in denying to the
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appel l ant the benefit of Section 10 of the General C auses
Act and disnissing the election petition as barred by

time. The order of the |earned designated election
Judge cannot, under the circumnmstances, be sustained. The
el ection petition must proceed to trial on nerits.

M. P.S. M shra, |earned senior counsel for the
returned candidate - respondent No.l, when faced with this
situation, submitted that the presentation of the election
petition in the open Court on 17.5.1995 was also not a
proper presentation because no certificate of the Stanp
Reporter had admttedly been obtained by the appellant as
required by Rule 6 of Chapter XXI-E, before presenting the

election petition, in~ the open Court to the designated
el ection Judge and that the said defect was fatal. M.
S. P. Si ngh, teaned counsel appearing for the appellant,
countered the subm ssion by asserting that the appellant had
done all that was required of himto do for filing the

election petition and the order of the teanmed designated
Judge dated 17.5.1995, takes care of ‘the objection raised by
M. M shra. This argunent has not been considered by the
| ear ned desi gnated el ecti on"Judge as presumably the occasion
to raise it did not arise but be that as it my, we would
not |ike to express any opinion on this question. It would
be open to the returned candidate to raise all such pleas as
are available to him in taw, including the plea above
noticed, during the trial of the election petition before
the | earned designated el ection Judge. Equally, it would be
open to the appellant to resist all such

pl eas in accordance with law. Alt such pleas shall be
decided by the |earned designated election Judge,  as and
when raised, in accordance with | aw.

Thus, for what we have said above the appeal succeeds
and is allowed. The inpugned order dated 3.10.1997 is set

asi de. The election petition shall be tried on nmerits by
the |earned designated el ection Judge expeditiously. There
shall be no order as to costs insofar as this appeal is

concer ned.




