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Two interesting questions both revolving round Section 11 of the
Probati on of O fenders Act, 1958 (in short the "Act’) are involved in
this appeal. Though the questions are essentially of law, a brief
reference to the factual aspect woul d be necessary.

Appel l ants faced trial for alleged conm ssion of offences

puni shabl e under Sections 307, 323, 324 and 326 read with Section 149
of the Indian Penal Code, 1860 (in short the "IPC ). Learned Sessions
Judge, Karauli, Rajasthan, held that though accusations relating to
Sections 307, 307 read with Section 149 were not proved agai nst the
accused persons, offence of Section 324 |PC was proved agai nst accused-
appel lant Prithvi Raj while offence under Section 324 read with Section
149 | PC was proved against others. Ofence in terns of Section 323 IPC
was held to be proved agai nst Tej. Raj and offence under Section 323
read with Section 149 was proved agai nst others. O fence under Section
148 | PC was al so held to be proved. After hearing the accused persons
on the question of sentence, it was noticed that there was no

al l egation of any earlier involvenent in crinme against any of the
accused persons, the incident was an old one, two of the accused were
students and accused Ratan was an aged person. Taking into account al
these facts the trial court held that conpelling reasons were there for
the accused persons to reformin life. Accordingly while inposing
sentence the trial court extended benefits under the Act and hel d that
they were to be on probation for two years to keep good behavi our and
were to execute personal security of Rs.3000/- each with sinmilar anount
of bail bonds. Each was ordered to pay Rs.1500/- as conpensation, out
of which Rs.7500/- was directed to be paid to injured Radhey Shyam

An appeal purported to be under Section 11(2) of the Act was

filed before the H gh Court by the conpl ai nant contending that the
benefits of Section 3/4 of the Act were wongly extended to the accused
persons. It is to be noted that an appeal was preferred by the accused
persons agai nst the direction for paynment of conpensation. Sanme was
regi stered as SB Crimnal Appeal No.458/ 98 and was dism ssed. The Hi gh
Court held that Section 5 of the Act permitted conpensation to be

awar ded when benefit of Section 4 of the Act was extended.

In appeal filed by the defacto conpl ai nant, apart from

guestioni ng benefits under the Act, correctness of the concl usions
regardi ng nature of offence were also assailed. The H gh Court was of
the view that the trial court was not justified in holding that no
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of fence under Section 307 or 326 was nmade out. It was held that the
accused persons were liable to be held guilty for offence punishable
under Section 326 IPC. The matter was remtted to the trial Court to
award sentence for such offence.

In support of the appeal M. L. Nageswara Rao, |earned senior

counsel submitted that scope and anbit of sub-section (4) of the Act
has not been kept in view by the High Court. |In appeal filed in terns
of Section 11(2) of the Act, Appellate Court or the H gh Court, as the
case may be, has jurisdiction to set aside the order nade under
Section 3 or Section 4 and in |lieu thereof pass sentence according to
aw. There was no scope for altering the nature of offence.
Additionally, it was subnitted that defacto conplainant has no right
to file an appeal under sub-section (2) of Section 11. Strong reliance
was placed on the decision of the Division Bench of the Calcutta Hi gh
Court in Parmal Ghosh v. State of Wst Bengal and Ors. (1984 Crl. L.J.
1302). There was no appearance for respondent no.1 (conpl ai nant).

Learned counsel for the State supported the stand of the
appel | ant's as regards the scope of adjudication under Section 11(4) of
the Act.

In order to appreciate the issue involved it would be proper to
guote Section 11 so far relevant. The provisions read as:

"11. Courts conpetent’ to nake order under the Act.
Appeal and revision and powers of courts in appea
and revi sion.

(1) Not wi t hst andi ng-anyt hing contai ned in the Code
or any other |law, an order under this Act my be

nmade by any court enpowered to try and sentence the

of fender to inprisonnent and al so by the H-gh Court

or any other court when the case comnmes before it on
appeal or in revision.

(2) Not wi t hst andi ng anyt hi ng contained in the Code,
where an order under Section 3 or Section 4 is nmade

by any court trying the of fender (other than a High
Court) an appeal shall lie to the Court to which
appeal s ordinarily lie fromthe sentences of the
former court.

(3) In any case where any person under twenty-one
years of age is found guilty of having comitted an
of fence and the court by which he is found guilty
declines to deal with himunder Section 3 or Section
4 and passes agai nst himany sentence of

i mprisonment with or without fine from which no
appeal lies or is preferred then, notwi thstanding
anyt hing contained in the Code or any other |aw, the
Court to which appeals ordinarily lie fromthe
sentences of the former court nmay, either of its own
notion or on an application made to it by the

convi cted person or the probation officer, call for
and exanmi ne the record of the case and pass such
order thereon as it thinks fit.

(4) When an order has been made under Section 3 or
Section 4 in respect of an offender, the Appellate
Court or the High Court in the exercise of its power
of revision may set aside such order and in lieu

t hereof pass sentence on such of fender according to

I aw.

Provi ded that the Appellate court or the Hi gh
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Court in revision shall not inflict a greater
puni shnment than m ght have been inflicted by the
court by which the offender was found guilty".

The first question is whether defacto conplainant can prefer an

appeal under sub-section (2) of Section 11. The provision only speaks
of the forumin which such appeal is to be decoded. It does not
specifically provide as to who can prefer an appeal. There is a

di vergence in view as regards naintainability of appeal by the
conplainant. Orissa and Patna Hi gh Courts have held that it was

mai nt ai nabl e at the instance of the defacto conplainant. (See

Raj ki shore Jena v. Raja, alias Kalasi Sahu and Os. (AIR 1971 Orissa
193) and Baidyanath Prasad v. Awadhesh Singh and Os. (AR 1964 Patna
358). It was held by the Patna Hi gh Court that the conplai nant can
file revision against the order of acquittal under the Code of Crimna
Procedure, 1973 (in short the "Code’). Consequently, it was observed
that the conplainant has interest in conviction and sentence. Oissa
Hi gh Court dismi ssed the revision petition filed by the conpl ai nant

hol ding thhat it had right of appeal to Sessions Court under Section
11(2) of the Act. Calcutta H gh Court in Parmal Ghosh v. State of West
Bengal and Ors. (1984 Crl. L.J. 1302) has taken a different view and
held that the State has a right to be heard at the time of inposition
of sentence but not ‘the complainant. The role of the State Governnent
is to ensure that the accused person is punished for the offence
conmitted and adequate sentence is inposed. If the State is of the
view that the sentence is inadequate it can nove the higher court as
provi ded in the Code.

The | anguage of Section 11(2) is unrestricted as to the person

who can prefer an appeal. Therefore, thereis no justification for
confining the right only with the convicted person or even to the
State. The issue can be | ooked at from another angle. Under the

revi sional jurisdiction the H gh Court in an appropriate case can
direct re-trial though it cannot-convert the order of acquittal to an
order of conviction. When an application in revision is allowed by the
Court against the order of acquittal at the instance of the private
party, the High Court is obligedin lawto remand the appeal. But in
all other circunstances the High Court is conpetent to pass any order
that may be passed by a court of appeal.

It is to be noted that sub-section (2) of Section 11 conmences

with the expression "notw thstandi ng anything contained in the Code"
and provides in unqualified terns that "an appeal shall lie to the
Court". Under the Code the appeal proceedings are concerned only with
orders of acquittal or conviction. Wile the provisions in Section
11(2) of the Act deal with sonething distinct fromthe fact of
conviction or acquittal. The appeal under Section 11(2) of the Act is
not agai nst acquittal or conviction but the propriety of the order
passed under Section 3 or Section 4 of the Act. The intention of the

| egi sl ature apparently is to confer such a right both on the
prosecution and the accused. The interest of the conplainant is not
totally lost sight of by the legislature. It is statutorily provided
that revision application can be filed by the conpl ai nant agai nst’ an
order of acquittal. That being so, the conplainant can prefer an
appeal under Section 11(2) of the Act questioning propriety of the
order passed under Section 3 or 4 of the Act. The view expressed by
the Patna and the Orissa High Courts is the correct view and that of
the Calcutta Hi gh Court is not correct. The said viewis nullified.

That brings us to the pivotal issue as to the scope and limt of
interference in an appeal under Section 11(2) of the Act. Section 11(4)
nakes the position clear that only the propriety of the order passed
under Section 3 or 4 in respect of offenders can be dealt with by the
Appel l ate Court or High Court as the case may be. The Appellate Court
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or the H gh Court exercising revisional power nay set aside such order
neani ng passed either under Section 3 or Section 4 and in |lieu thereof
pass sentence on such offender. Cbviously, the sentence can be inposed
only in respect of the offence relating to which the order under
Section 3 or Section 4 of the Act has been passed. There is no scope
of altering nature of offence and for directing that the accused shal
be convicted for another offence. The Hi gh Court was, therefore, not
justified in directing that the conviction of the appellants shall be
under Section 326 IPC. W find that the trial court had given adequate
reasons for passing the order under Section 4 of the Act. That being
so, the High Court was not justified to interfere with the benefit
extended by the trial court under the Act.

The judgrment of the High Court is set aside and that of the tria
court is restored.

The appeal is all owed.




