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These Appeals ‘are against a Judgrment dated 2nd April
1998.

Briefly stated the facts are as fol l'ows:

The Appellants purchase raw cashew nut and  after
subj ecting the sane to process of manufacture extract cashew
ker nel . The cashew kernel is then sold by them all over
India as well as in International markets. Both cashew nut
and cashew kernel are Notified Agricultural Produce / under
the Schedul e to the Karnataka Agricultural Produce Marketing
(Regul ation) Act, 1966 (hereinafter called the said Act).

The Appellants have |icences under the said Act as
I mporters, Traders, Exporters and Producers fromthe Market
Conmittee. The Appel |l ants are paying nmarket fee as per the

provi sions of Section 65(2A) when they purchase cashew nut.

The Market Committee issued Notices to the Appellants
directing themto collect market fee fromtheir buyers and
pay the same to the Conmittee in respect of transactions of
sal es of cashew kernel. These Notices were issued under the
provi sions of Section 65(2A)(iii) of the said Act.

The Appellants filed a Wit Petition in the Hi gh | Court
of Kerala praying for declaration that they were "Producers”
of cashew kernel and, therefore, were not liable to collect
the market fee fromtheir purchasers and pay the sane to the
Conmittee. They al so sought a declaration that as producers
of cashew kernel they did not even require a |icense. The
Appel l ants sought directions fromthe Court to quash the
Notices issued by the Market Committee and to restrain the
Mar ket Committee fromrecovering market fee fromthem This
Wit Petition canme to be dism ssed by a single Judge of the
Hi gh Court on 21st August, 1996. The Appellants then filed
a Wit Appeal which also cane to be disnmissed by the
i mpugned Judgment dated 2nd April, 1998.
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The controversy in these Appeals is very limted. There
is no dispute that the Appellants are purchasi ng cashew nut
and by a process of manufacture extracting cashew Kkernel
There is no controversy and no dispute that on the purchase
transactions the Appellants are paying market fee. There is
also no dispute that on the sale transactions, of cashew
kernel, market fee is payable. The only dispute is whether
the Market Committee can insist that the Appellants realize
the narket fee fromtheir purchasers and pay it to the
Market Committee or whether the Market Conmittee has to
collect the market fee directly from the purchasers of
cashew ker nel

For an understandi ng of this question certain provisions
of the said Act require to be |looked at. The Preanble to
the said Act lays down that it is an Act to provide for the
better regulationof marketing of agricultural produce and
the establishment and admnistration of markets for
agricultural ~produce in the State of Karnataka. Section
2(1) of “the said Act defines "Agricultural Produce" as
fol | ows:

"2(1). "Agricul tural Produce" neans the produce or
goods specified in the Schedule."

It is an adnmitted position that initially under Item 8
of the Schedule only cashew nut wasincluded as an Item
Market fee was sought to be |evied on cashew kernel. The
Mangal ore Cashew Manuf acturing Associ ation challenged this
levy in the H gh Court of Kerala. The H gh Court held that
cashew kernel was not included in the Scheduleto the said
Act and it was thus not a Notified Agricultural  Produce.
Pursuant to this decision the State Governnment issued a
Notification wunder Section 5 read with Section 3 of the Act
and included cashew kernel alsoin the Schedule. Thus, now
both cashew nut and cashew kernel are two separate itenms in
the Schedule to the said Act. Sections 2(5), 2(13), 2(14),
2(14A), 2(18A), 2(21), 2(28), 2(32), 2(33), 2(34) and 2(48)
of the said Act are relevant. They read as foll ows:

"2(5). "Buyer" or "purchaser" neans a person who buys
or agrees to buy goods;

2(13). "Exporter" means a person other than a producer
who exports goods or causes goods to be exported on one’'s
own account or as agent of another person, fromthe narket
area outside such area for the purpose. of sel li ng,
processi ng, manufacturing or for any other purpose except
for the purpose of one’s own donestic consunption, but shal
not include a public carrier

2(14). "Goods" means any kind of notified agricultura
produce.
2(14A) ‘"lnporter" neans a person who inmports or causes

goods to be inmported on his own account or as an agent for
another person fromoutside the market area into a nmarket
area for the purpose of selling, processing, manufacturing
or for any other purpose except for one’s own donestic
consunption, but shall not include a public carrier

2(18A) “Marketing neans buying and sel ling of
agricultural produce and i ncludes grading, processing,
st or age, transport, packagi ng, market information and

channel s of distribution.
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2(21). "Market functionary" or "functionary" includes a
broker, a conm ssion agent, an exporter, a ginner, an
i mporter, a presser, a processor, a stockist, a trader, and
such other person as nmay be decl ared under the rules or the
bye-laws to be a market functionary.

2(28). "Notified agricultural produce" neans any
agricultural produce which the State Governnment has by
notification issued under Sections 4 and 5 declared as an
agricultural produce the nmnarketing of which shall be
regul ated in the market area.

2(32). "Process" ~means any one of the serious of
treatnments to which raw agricultural produce is subjected to
make it fir to use-or consunption

2(33). "Processor" neans a person who processes
notified ‘agricul tural produce by nmechani cal neans.

2(34) "Producer" means a person who produces notified
agricul tural produce on one’s own account. -

(i) by one’'s own | abour; or
(ii) by the | abour of any menmber of one's family; or

(iii) under the personal supervision of oneself or any m
ember of one’s famly by hired | abour or by servants on
wages payable in cash or kind but not in share of the
produce.

2(48). "Trader" neans a person who buys notified
agricultural produce either forhinself or as agent of one
or nore persons for the purpose of selling, processing,
manufacturing or for any other ‘purpose, except /for the
pur pose of donestic consunption."”

The levy is under Section 65(1) of the Act. The node of
collection is provided under Section 65(2-A) of “the said
Act. It reads as foll ows:

"65(2-A). The nmarket fee payable under this  section
shall be realised as follows, nanely.-

(i) if the produce is sold through a comission agent,
the comm ssion agent shall realise the market fee from the
purchaser and shall be liable to pay the sane to the
conmi tt ee;

(ia) if the produce is sold by an inporter to the
purchaser, the inporter shall realise the nmarket fee from
the purchaser and shall be liable to pay the same to the
conmi tt ee;

(ii) if the produce is purchased directly by a trader
from a producer, the trader shall be liable to pay the
mar ket fee to the comittee;

(iii) if the produce is purchased by a trader from
another trader, the trader selling the produce shall realise
it fromthe purchaser and shall be |iable to pay the market
fee to the conmittee; and
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(iv) in any other case of sale of such produce, the
purchaser shall be liable to pay the market fee to the
comittee.”

The Market Committee called upon the Appellants to
collect and pay the market fee on the footing that the
Appel l ants are traders who were selling the produce to other
traders. The Appellants claimthat they are producers of
cashew kernel and, therefore, sub-clause (ii) would apply.
The Appellants claimthat if sub- clause (ii) does not apply
then sub-clause (iv) would apply. The question therefore is
whet her the Appellants are producers or whether they are
traders.

As is seen fromthe definition under Section 2(48) a
trader is any person, who (a) buys Notified Agricultura
Produce, (b) either for hinself or as agent of one or nore
persons, /(c)  for ~the purpose - of selling, processing,
manuf acturing or any other purpose and (d) except for the
purpose of domestic consunption. There is no dispute that
the Appellants are traders when they purchase cashew nut,
which is a Notified Agricultural Produce. In such purchase
transaction they are also inporters. As such traders and
i nporters they have obtained a |icence and are payi ng market

fee. It is, however, subnitted that even though they may be
traders/inporters in the purchase transactions, they are not
traders or exporters when they sell cashew kernel. It is
submitted that they are Producers of cashew kernel. It is

submitted that in the Scheduleto the said Act cashew nut
and cashew kernel are shown as two separate and  distinct
comoditi es. It is subnitted that the State Governnent
accepted the Judgnent of the Hi gh Court of Kerala as correct
and inmplemented the Judgnent by incorporating the term
"cashew kernel" as a separate items in the Schedule. It is
submitted that the Appellants are Producers under | Section
2(34) as the Appellants produce a Notified Agricultura

Produce, i.e. cashew kernel on their own account, / under
their personal supervision and by hired | abour or servants
on wages paid in cash. It is submtted that they fal

within the definition of the term "Producer" ~and are,
therefore, governed by sub-clause (ii) of Section 65(2-A).
It is subnmitted that in any event their sale of ~cashew
kernel would not be a sale froma trader to a trader. It is
submitted that if sub-clause (ii) did not apply, they would
fall under sub-clause (iv) of Section 65(2-A).

Initially, M. Sarangan submitted that' the term
"Trader" under Section 2(48) can only refer to a person who
buys. He initially submtted that the term"Trader" cannot

apply to a person who sells a Notified Agriculture Produce.
However to be noted that under the definition nere buying
was not enough. The buying had to be for the purpose of
selling or processing or manufacturing or for any other
pur pose. The buying had to be for a purpose other than
donestic consunption. Wen this was pointed out to himthe
answer sought to be given was that if a person bought and
sold the sanme Notified Agricultural Produce, then he may be
a trader, but if he bought one Notified Agricultural Produce
and sold another Notified Agricultural Produce, then in the

sal e transaction he would not be a trader. It was subnitted
that cashew nut and cashew kernel were two separate and
distinct Notified Agricultural Produce. It was subnitted
that the Appellants bought cashew nut. It was subnitted

that they produced cashew kernel and were only selling




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 7

cashew kernel. It was subnmitted that as they were not
selling the Notified Agricultural Produce which had been
bought they could not be terned as a "Trader".

In support of the subm ssion that cashew nut and cashew
kernel are two separate and distinct cormmodities, reliance
was placed upon the case of Vijayal axm Cashew Conpany V.
Dy. Commercial Tax O ficer reported in (1996) 1 SCC 468.
In this case, the Appellant therein was purchasing cashew
nut, extracting cashew kernel and exporting cashew kernel to
foreign countries. The question was whether they were
liable to sales tax under Section 5(3) of the Central Sales
Tax Act, 1956. This Court negatived an argunent that the
purchase was of the same goods which were exported. Thi s
Court held that cashew nut and cashew kernel were two
separate and distinct comodities.

Reliance was al so placed upon the case of Sita Devi V.
State of Bihar reported in 1995 Supp. (1) SCC 670. In this
case the —question was whether cattle could be ternmed as
Agricultural Produce. Thi's Court held that even though in
conmon parlance cattle may  not be considered to be an
agricultural produce but —as it had been included in the
Schedul e, under "Ani'mal Husbandry", for the purposes of this
Act it becane an agricultural produce. This Court held
that, therefore, market fee could be |evied on cattle bought
and sold in an nmarket area. Relying on this authority it
was submitted that to ascertain what was an agricultura
produce one had to look to the items specified in the
Schedule to the Act. |t was submtted that if two separate
itenms were specified in the Schedule to the Act, then those
two had to be treated as two separate and distinct. itens.
However, it nay be noted that this case also | ays down that
if an item after it is taxed, is subjected to a process and
changes its form then it can again be subjected to narket
fee in the different form The exanples given in this case
are that even though narket fee is levied on/ cattle,
subsequently mlk, Ghee, butter which are obtained fromthe
cattle could also be exigible to levy of market fee. Thi s
case, therefore, shows that by means of a process the very
nature of the item may change.

Rel i ance was al so pl aced upon the case of State of Taml
Nadu v. Nellai Cotton MIIls Ltd. reported in (1990) 2 SCC
518. In this case it has been held that when an Act has
been judicially interpreted, Courts nmay study the subsequent
action or inaction of the legislature for clues as to
| egi sl ative appr oval or di sappr oval of judicia
interpretation. It has been held that if the |egislature by
taki ng note of the Judgment anends the statute appropriately
by not giving any different nmeaning fromthe viewtaken by
the Court, with sone justification, it can be said that the
| egislature had accepted expressly or by inplication the
judicial interpretation. It was submtted that by amending
the Schedule to include cashew kernel the State Covernnent
had accepted the fact that cashew nut and cashew kernel were
two separate and distinct compdities and now t hey woul d be
precluded from contending that these were not two separate
and distinct conmoditi es.

Rel i ance was next placed upon the case of Commi ssioner
of Inconme Tax v. N. C. Budharaja & Co. reported in (1993)
204 |1TR 413. It was submitted that the word "production”
has a w der connotation than the word "manufacture". In
this case it 1is held that every manufacture would be
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characterised as production but every production would not

amount to manufacture. It is held that when the word

“production" or "produce" are used in juxtaposition with the

word "manufacture", they may bringing into existence new

goods by a process which nmay or may not anpbunt to

manuf act ur e. It is held that these words also take in al

the by-products, intermedi ate products and residual products
whi ch enmerge in the course of manufacture of goods.

Respondents do not dispute that cashew nut and cashew
kernel are two separate and distinct itens/comodities. The
Respondent’s submission is that the Appellants continue to
be a trader even in the sale transaction as they had
bought/i nported for purpose of processing and then selling.
Respondents contend that nerely because, by a process or by
manuf acture, a different itemcones into being does not nake
the processor or manufacturer a Producer. The contend that
a "Producer" is one who produces the initial Notified
Agricultural Produce. W are unable to agree with the
subm ssions of M. Sarangan. As can be seen from the
Preanble the Act is to provide for better regulation of
marketing of agricultural produce. 1In the Act certain
exenptions have been given to Producer which exenptions have
not been given either to Inporter or an Exporter or a
Tr ader. These exenptions, therefore, have been given to
Producer because the Producer is the person who produces the
main agricultural produce. The main- agricultural produce,
which rmay be a Notified Agricul tural Produce, could then be
converted into various other Notified Agricultural Produce/s
by subjecting the same to a process or manufacture. The
person who so processes or nmanufactures a different Notified
Agricultural Produce would not be a Producer. To be noted
that an inporter inports or causes goods to be inported into
the narket area for the purpose of selling, processing,
manuf acturing or for any other purpose, except for one’'s own
donestic consunption. Thus, it is-clear that a person, who
inmports would not be a Producer. The inport would be for
purpose of selling or processing or nmanufacturing or for any
ot her purpose except for one’'s own donestic consunption
Similarly, the term "Exporter" nmkes it —clear that an
exporter is not a Producer. A trader is also is a person
who buys Notified Agricultural Produce for the purpose of
selling or processing or manufacturing or for any other
pur pose except for the purpose of donestic consunption. The
definition of the term "Trader" is not a restrictive
definition. It is not restricted to a person who only buys.
If a person buys for donestic or personal consunption, then
he woul d not be a trader. It is only when a person buys for
the purpose of selling or processing or nmanufacturing /that
he woul d becone a trader. Thus a person nay buy, process or

manuf act ure and then sell. When he processes or
manuf actures Notified Agricultural Produce which he had
bought, it may change its character and becone another

Notified Agricultural Produce. Thus, by way of exanples, a
person may buy mlk and through processes nmakes it into
butter and/or cheese or a person may buy hides and skins and
by a process neke it into |leather. However, nerely because
a distinct and separate Notified Agricultural Produce cones
into existence does not nean that the person who bought,
processed and sold ceases to be a Trader. The term "Trader"”
encunbrances not just the purchase transaction but the
entire transaction of purchase, processing, nmanufacturing
and sel l'ing.

In this behalf the case of H machal pradesh Marketing




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 7 of 7

Board v. Shankar Trading Co. Pvt. Ltd. reported in 1997)
2 SCC 496, is relevant. Under the Hi machal Pradesh
Agricultural Produce Markets Act, 1969, licences were
required to be taken for purchase, sale, storage or
processing of agricultural produce and market fee was also
payabl e. Producers or growers however did not require a
Iicence and did not have to pay market fees. The Respondent
Conpany (therein) was producing "katha", a specified
agricul tural produce. They did this by processi ng
Khai r wood. They clained (like the Appellants in this case)
that as producers they did not need a licence and market
fees were not payable by them This Court negatived this
contention by holding that a person producing a specified
agricultural produce by processing a natural product does
not fulfil the requirenent of being producer/grower. It was
held that the clause of the Act made it clear that only the
actual grower/producer of the natural agricultural produce
were to be befitted. ~ O course the definition of the terns
in that /Act are different. However in our viewthe basic
principle is the sane. It applies to this case al so.

W also see no substance in the submssion that if
Section 65(2-A)(ii) did not apply, then Section 65(2-A)(ivV)

woul d apply. Section 65(2-A)(iv) is residuary clause. It
would only apply if none of the other clauses appli es. As
it is clear that the Appellants are Traders they squarely
fall within Section 65(2-A)(iii). Infact, they may also

fall within Section 65(2- A)(ia). Asthey fall within these
two clauses there'is no question of the residuary clause

appl yi ng.

Under these circunstances, we seeno infirmty in the
Judgnent of the High Court. W see no reason to interfere.
The Appeals stand dismissed. There will, however, be no
Order as to costs.




