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ACT:

Constitution of India 1950, Article 226 1 ndian Contract
Act 1872, Section 72 Limtation Act 1963, Section 17(1)(c) &
Article 113.

Central Excise & Salt Act 1944, First Schedule, Item
23A(1) and Item 68.

Excise duty-Claim for refund of  excess duty paid-
Jurisdiction of the High Court to order refund in a petition
under Article 226.

HEADNOTE:
Appel lant No. 1 was a conpany engaged in the business
of manufacturing different types of glass, viz., figured

gl ass, wired glass, coloured figured glass, rolled glass and
coolex wired glass. The Central Excise Department had | evied
and collected excise duty on the said goods on the basis
that they belonged to the category of ’'sheet glass’ and were
therefore subject to paynment of excise duty -under Item
23A(1) of the First Schedule to the Central Excise-and Salt
Act, 1944. On February 20, 1976, the appellants applied for
the refund of excess duty paid by them from Cctober 1, 1963
upto the date of the application on the ground that the
items of glass in question could not be described as ’sheet
glass’ nentioned in Item 23A and that since they did not
fall under any of the Itens ] to 67 in the First Schedul e of
the Act they could only be subjected to | evy of excise duty
under the residuary provision, Item 68. The Assistant
Col l ector of Central Excise rejected the claimfor refund
and the appellants there-upon filed a Wit petition in the
H gh Court on Septenber 28, 1976, but the sane was withdrawn
as a Departnental Appeal filed by the appellants was pendi ng
with the Collector. The said Departmental Appeal was however
later dism ssed and this order was confirmed in the
appel l ants’ revision petition to the Governnent.

The appellants thereupon filed a Wit Petition in the
H gh Court and assailed the order. The Hi gh Court reversed
the decision of the departnmental authorities and held that
the items of glass manufactured by the appellants did not
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fall within the scope of tariff Item23A(l) of the First
Schedul e but that they cane within tariff Item 68 thereof,
liable to duty accordingly, and directed refund of excess
duty paid after February 20, 1976, on which date the dispute
was raised. The claimfor refund of excess ’'duty paid during
the period prior to February 20, 1976 was, however,
rej ected.

In the appeal to this Court on the question: (1)
whet her the appellants are resettled to claim refund of
excess excise duty paid prior to February 20,

181

1976 and whether they are entitled to claimrefund of such
duty paid between A Cctober 1, 1963 and February 20, 1976 or
during any shorter period,  and (2) whether the appellants
are entitled to claim such refund in respect of all the
goods.

Al'l owi ng the appeal in part.

N

HELD: 1. (i) The excess anpount paid by the appellants
woul d have ~becone refundabl e by virtue of section 72 of the
Indian Contract Act if the appellants had filed a Suit

within the period of limitation. Section 1 1(1)(c) of the
Limtation Act, 1963 provides that where in the case of any
suit or application for ~which a period of Ilimtation is

prescribed under that Act, the suit or applicationis for
relief from the consequences of a mstake, the period of
l[imtation shall not begin to run _until the plaintiff or
applicant had discovered it or could have with reasonable
di I i gence di scovered it. [186F (F

(ii) Under Article 113 of the Limtation Act. 1963 a
suit for recovery of excess-duty had to be filed wthin
three years fromthe date of paynment to the Departnent.
[ 187B]

(iii) The H gh Courts have power,  for the purpose of
enforcenent of fundamental rights and statutory rights to
make consequential orders for repaynment of noney realised by
Government without the authority of |aw under Article 226 of
the Constitution. This is an alternative renmedy provi ded by
the Constitution in addition to, but not in supersession of
the ordinary renedy by way of suit in the absence of any
provi sion which would bar such a suit expressly or by
necessary inmplication. Wile there are different periods of
l[imtation prescribed for the institution of different kinds
of suits by the Linmtation Act. 1963, there is no such
period prescribed by law in respect of petitions filed under
Article 226 of the Constitution. Wether relief should be
granted to a petitioner under Article 226 where the cause of
action had arisenin the renote past is a matter of sound
judicial discretion governed by the doctrine of laches.
Where a petitioner who could have avail ed of the alternative
renmedy by way of suit approaches the H gh Court @ under
Article 226, it is appropriate ordinarily to construe that
any unexplained delay in filing of the wit petition after
the expiry of the period of limtation prescribed for filing
a suit as unreasonable. This rule. however, cannot be a
rigid formula. Each case has to be judged on its own facts
and circunstances touching the conduct of the parties, the
change in situation, the prejudice which is likely to be
caused to the opposite party or to the general public.
[ 187D H

In the instant case, the appellant had nmde excess
paynment on bei ng assessed by the Departnent and such paynent
cannot be treated as voluntary paynent precluding them from
recovering the anounts. The appellants should in the facts
and circunstances of this case be deened to have di scovered
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the mstake on the date of nmking each paynent of excise
duty in excess of the proper duty payable under law Al
such excess paynents nade on or after Septenber 28, 1973
which would fall within the period of three years prior to
the date on which the first wit petition was filed should
have been ordered to be refunded under Article 226 But the
Hi gh Court declined to do so. Though

182

the appell ant should not be granted any relief in respect of
paynment nmade between Cctober 1, 1963 and Septenber 27, 1973
whi ch woul d fall beyond the three years fromthe date of the
first wit petition, it _ 1is not proper and just to negative
the claimin respect of excess paynents nmade after Septenber
28, 1973.

Sal es Tax officer, Banaras & Os. v. Kanhaiya La
Mukundl al Saraf, [1959] S.C. R 1350, referred to.

2. In respect of wred glass, a dispute has arisen
between the Department and the appellants earlier and in
that case while the Departnent clainmed that wired glass was
subj ect to paynment of duty under ‘tariff Item 23A(4) the
appel | ants pleaded that wired glass was liable to duty under
tariff Item 23A(1). The Government of India ultimtely
accepted the case of the appellants, . and duty was paid on
that basis till February 20, 1976. Wile the earlier order
may not be a legal bar to the contention raised by the
appel l ants on February 20, 1976 that wired glass was not
taxabl e under tariff Item 23A(lI) but under tariff Item 68
after that date, it 1is certainly ~a circunstance which
disentitles the appellants to claimrefund of excess duty
paid by themin a petition under Article 226. The claimfor
refund of excess duty paid on wired glass during the period
prior to February 20, 1976 is therefore |liable to rejected.
[ 185G 186(C]

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 3338 of
1979

Fromthe Judgment and order dated 22 and 23-11-78 of -
Gujarat High Court in Spl. Cvil Application No. 577  of
1978.

Anil B. Divan, Ravinder Narain and Ms. Rainu VWalia for
the appel |l ants.

M M Abdul Khader, G S. Narayan and A. Subhashini for
the respondents.

The Judgrment of the Court WAs delivered by

VENKATARAM AH, J. This appeal by special leave is filed
agai nst the judgnent and order dated Novenber 22/23, 1978 of
the Hi gh Court of CQujarat in Special Civil Application No. -
577 of 1978 filed under Article 226 of the Constitution

Appellant No. | is a conmpany which is engaged in the
busi ness of manufacturing different types of glass viz.
figured glass wred glass, coloured figured glass, rolled
glass and coolex wired glass at Vallabh Vidyanagar in-the
State of Gujarat fromthe year 1963. Appellant No. 2 is the
Managi ng Director of appellant No. t. The Central Excise
Department had | evied and col |l ected excise duty
183
On the said goods on the basis that they belonged to the
cat egory of sheet glass and were therefore subject to
paynment of excise duty wunder Item 23A (1) of +the First
Schedule to the Central Excises and Salt Act, 1944
(hereinafter referred to as ’'the Act’). On February 20,
1976, the appellants applied for the refund of excess duty
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paid by themfrom OCctober 1, 1963 upto the date of the
application on the ground that the item of glass in question
were distinct comercial goods known in the narket as
figured glass, wred glass, coloured figured glass, rolled
gl ass, coolex figured glass and cool ex wired glass and coul d
not be described in conmon parlance as ’'sheet glass’
mentioned in Item 23A and that since they did not fall under
any of the Itens 1 to 67 in the First Schedule to the Act
they could only be subjected to |evy of excise duty under
the residuary provision Item 68 in that Schedule after it
was inserted in it.

Item 23A of the First Schedule to the Act at al
material tinmes read as. -

"23A. dass and gl asswar e-

(1) Sheet glass and plate Thirty per cent ad
gl ass val orem

(2) Laboratory gl assware Ten per cent ad

val or em

(3) 'dass shells, glass Fifteen per cent ad
gl obes -and chi meys val or em
for l'anps and | anterns

(4) other glassware inclu- Thirty per cent ad
di ng t abl eware val orem"

The rel evant part of tariff 1tem 68 which was
i ntroduced from March 1, 1975 read as:

"68. All other goods not one per cent ad

el sewhere specified, val orem
manufactured in a factory
but excl udi ng
(a) alcohol, all sorts,
i ncludi ng al coholic
liquors for human
consunpti on.
184

(b) opium Indian henmp
and ot her narcotic
drugs and narcotics;
and

(c) dutiable goods as
defined in sections
2(c) of the Medici-
nal and Toil et
Preparati ons (Excise
Duties) Act, 1955."

After holding an enquiry and hearing theappellants,
the Assistant Collector of Central Excise, Anand rejected
the claim for refund by his order dated Septenber 20, 1976
because he was of the view that the items of goods in
respect of which dispute had been raised fell  wthin the
purview of tariff Item 23A (1). Against the said order of
the Assistant Collector the appellants filed a wit petition
in Special Civil Application No. 1365 of 1976. On the file
of the H gh Court on Septenber 28, 1976. The said petition
was admitted but when it was taken up for Final hearing it
was contended on behalf of the Departnment that since the
appel l ants had also filed an appeal against the very sane
order before the Collector of Central Excise they could not
pursue the remedy under Article 226 of the Constitution as
it stood then. In view of the above contention the wit
petition was wthdrawn without prejudice to the remedy by
way of appeal. The appeal was thereafter disposed of by the
Collector on July 27, 1977 affirmng the order of. the
Assistant Collector. A revision petition filed by the
appel | ants against the order of the Collector was disnissed
by the Government of |India by its order dated February 2,
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1978. The said order in revision was chall enged before tile
Hi gh Court by the appellants wunder Article 226 of the
Constitution. The Hi gh Court by its judgnent under appea

reversed the decision of the departnental authorities which
had, been affirmed by the Central Governnent and hel d that
the items of glass nmanufactured by the appellants nanely,

figured glass, wred glass, coloured figured glass, rolled
gl ass and coolex wired glass did not . fall within the scope
of tariff Item 23A(1) of the First Schedule to the Act as it
stood at the nmaterial tinme but they came within tariff Item
68 and were liable to bear duty accordingly. The Hi gh Court
was, however, of the viewthat the appellants were only
entitled to refund of ‘excess duty paid by them after
February 20,

185

1976 on which date they raised the dispute. Accordingly the
H gh A Court issued a wit quashing the decision of the
Department. in so far as the classification of the goods was
concer ned and decl aring that they were subject to paynent of
duty under ~tariff Item 68 of the First Schedule to the Act
aud not under tariff Item 23A(1) thereof. The Departnment was
further directed to review the relevant assessments
accordingly for the period subsequent to February 20, 1976
and to refund any -‘excess duty that mght after such review
be found to be refundable to the appellants. The clai m of
the appellants for refund of excess duty paid during the
period prior to February 20, 1976 was, however, rejected.
The appellants have filed this appeal by-special |eave only
as regards the rejection by the H gh Court of their prayer
for refund of excess- ~duty paid by themprior to February
20, 1976.

The Departnent has not filed any  appeal against the
judgrment of the High Court. Hence the decision that the
goods were taxable under tariff Item 68 and not under tariff
Item 23A(1) of the First Schedule to the Act has becone
final. Item 23A(1) is also stated to have been since anmended
suitably so as to bring the itens of glass in dispute within
its scope.

The question which arise for consideration in this
appeal are therefore (1) whether the appellants are entitled
to claim refund of - excess excise duty which had-been paid
by them prior of February 20, 1976 and if so, whether they
are entitled to claim refund of such duty paid between
Cctober |, ;963 and February 20,1976 or during any shorter
period and (2) whether the appellants are entitled to claim
such refund in respect of all the goods in question. F

Since it is convenient to dispose of the second
guestion at this stage, we shall take it wup first. A few
nore facts which are relevant to this issue have to be
stated here. As nentioned earlier the goods in respect of
whi ch dispute had been raised by the appellants . -in their
application dated February 20, 1976 were figured glass,
wi red glass, coloured figured glass, rolled glass and cool ex
wired glass. But it is seen that in respect of wred glass,
a dispute had arisen between the Departnent and the
appel l ants earlier and in that case while the Departnent
clainmed that wired glass was subject to paynent of duty
under tariff |Item 23A(4) the appellants pleaded that wired
glass was liable to duty under tariff Item 23A(1l). The
Government of India ultimately by its order dated August 24,
1971 (in order No. 261 of 1971 of the Governnent of India on
186
Central Excise Revision Application accepted the case of the
appel l ants that wired gl ass was subject to duty wader tariff
Item23A - (1) and the appellants paid duty on that basis
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till February 20, 1976. These facts distinguish the case in
respect of wired glass fromthe case in respect of the other
goods While the said earlier order may not be a legal bar to
the contention rai sed by the appellants on February 20, 1976
that wired glass was not taxable wunder tariff Item 23A(1)
but under tariff Item68 after that date, it is certainly a
circunstance which disentitles the appellants to claim
refund of excess duty paid by themin a petition under
Article 226 of the Constitution on a ground contrary to
their earlier stand. The claimfor refund of excess duty
paid on wred glass during the period prior to February 20,
1976 is liable to be rejected. The appeal of the appellants
to that extent should, therefore, fall

In regard to the relief of refund of excess duty paid
in respect of the other goods, the case stands on an
entirely different footing.  This is a case where the
Departnment had assessed the duty payable by the appellants
under a wong provision. The appellants were obliged to pay
the duty 'so assessed. They did not, no doubt, question the
assessnments by taking a specific stand as they had done
earlier in the case of wired gl ass. The appellants, however,
questioned the validity of the levy only on February 20,
1976 on the ground that tariff Item23A (1) of the First
Schedul e to the Act ‘under which the duty has been |evied was
not applicable to/tile goods. Wile the Departnent refused
to accept the said plea, the Hi gh Court has upheld it. In
view of the decision of the H gh Court, the fact that the
appel l ant had paid duty in excess of what they were bound in
P law to pay shoul d be now taken-as havi ng been established.
It is. not disputed that if the appellants had filed a suit
within the period of |limtation the excess anmpbunt woul d have
becorme refundable by virtue of section 72 of the Indian
Contract Act. Section 17(1)(c) of - the Limtation Act, 1963
provides that where in the case of any suit or application
for which a period of limtation is prescribed under that
Act, the suit or application is for relief from the
consequence of a mstake, the period of limtation shall not
begin to run until the plaintiff or applicant had di scovered
it or could have with reasonabl e diligence discovered'it. In
the instant case the date on which the nistake was
di scovered by the appellants or the date on which the
appel l ants could wth reasonable diligence have discovered
it is not clear fromthe record before us. No efforts al so
was made in the course of the argunments urged on behal f of
the appellants to establish it. W have, therefore, to
assume that on the date
187
each payment of excise duty nmade by the appellants in excess
of the proper duty payable by them the appellants could
have di scovered with due diligence that the duty clained
fromthem was excessive. Under Article 113 of the Limitation
Act, 1963 which is applicable to this case, a suit for
recovery of such excess duty had to be filed within three
years from the date of paynment to the Departnent. But the
appel l ants instead of filing a suit, first filed a wit
petition in Special Civil Application No. 1365 of 1976 on
Septenber 28, 1976 and that petition had to be withdrawn in
view of clause (3) of Article 226 of the Constitution as it
stood then because the alternative remedy by way of an
appeal was available. The appellants could, therefore, file
the wit petition out of which the appeal arises only after
the disposal of the revision petition by the Governnent of
India as nentioned earlier. It is not disputed that the High
Courts have power, for the purpose of enforcement of
f undanent al rights and statutory rights, to make
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consequential orders for repaynent of noney realised by the
CGovernment without the authority of |aw under Article 226 of
the Constitution. This is an alternative remedy provided by
the Constitution in additional to but not in supersession of
the ordinary renedy by way of suit in the absence of any
provi si on which would bar such a suit either expressly or by
necessary inplication. Wile there are different periods of
[imtation prescribed for the institution of different kinds
of suits by the Ilinmtation Act, 1963, there is no such
peri od prescribed by law in respect of petitions filed under
Article 226 of the Constitution. Wether relief should be
granted to a . petitioner wunder Article 226 of the
Constitution where the cause of action had arisen in the
renote past is a matter of sound judicial discretion
governed by the doctrine of |aches. Were a petitioner who
coul d have availed of the-alternative remedy by way of suit
approaches the Hi gh Court under Article 226 of the
Constitution, i.~ is appropriate ordinarily to construe that
any unexplained delay in the filing of the wit petition
after the expiry of the period of lLimtation prescribed for
filing a suit as unreasonable. This rule, however, cannot be
arigid formula. There may be cases where even a delay of a
shorter period nmay be considered to be sufficient to refuse
relief in a petition under Article 226 of the Constitution
There may also be/ cases where there may  be circunstances
whi ch may persuade the court to grant relief even though the
petition may have been fil ed beyond the period of linitation
prescribed for a suit. Each case has to judged on its own
facts and circunstance touching the conduct of the parties,
the change in situation, the prejudice whichis likely to be
caused to the opposite party or to the general public etc.
In the instant case, the appellants
188
had in fact approached the H gh Court on Septenber 28, 1976
itself by filing Special Civil Application No. 1365 of 1976
for directing repaynent of the excess duty paid by them But
no relief could be granted in that petition in view of the
provisions of Article 226 of the Constitution as it stood
then and the petition had to be wthdrawn. ~Hence even
granting that on the date of nmaki ng each paynent of excise
duty in excess of the proper duty payable under |aw, the
appel l ants should be deened to have discovered the m stake,
all such excess paynents made on and after Septenber 28,
1973 which would fall within the period of three years prior
to the date on which Special Civil ApplicationNo. 1365 of
1976 was filed should have been ordered to be refunded under
Article 226 of the Constitution. But the H gh Court declined
to do so on grounds of estoppel and acqui escence. Wile we
do agree that the appellants should not be granted any
relief in respect of paynent nade between Cctober 1, 1963
and Septenber 27, 1973 which would fall beyond three years
fromthe date of the first wit petition filed in this case
we do not find it proper and just to negative the claim of
the appellants in respect of excess paynents made after
Septenber 28, 1973. In the instant case the appell ants had
nade excess paynents on being assessed by the Departnent and
such paynents cannot be treated as voluntary paynents
precluding them from recovering them (See Sales Tax
of ficer, Banaras & Ors. v. Kanhaiya Lal Mikundl al Saraf. W
do not also find that the conduct of the appellants is of
such a nature as would disentitle themto claimrefund of
excess paynents nade in respect of goods other than wred
gl ass.

We, therefore, nodify the judgment and order passed by
the Hgh Court by quashing the assessnents of excise duty
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made in respect of the goods in question other than wred
glass viz. figured glass, coloured figured glass, rolled
gl ass and coolex wred glass for the period between
Sept enber 28, 1973 and February 20, 1976 al so and directing
the assessing authority to make a fresh assessment in
accordance with lawin the light of the decision of the Hi gh
Court. a The respondents are further directed to refund
after such fresh deternmination any excess duty that nmay be
found to have been paid by the appellants. The fresh
assessments shall be conpl eted
189
within four nonths from today. The appeal is, however,
dismssed in A so far it relates to the claimfor refund of
excess duty paidin respect of wred glass during that
peri od.

The appeal is accordingly allowed in part. No costs.
N. V. K. Appeal partly all owed.
190




