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CASE NO. :
Appeal (civil) 1246 of 2007

PETI TI ONER
Al'l Bengal Excise Licensees Association

RESPONDENT:
Raghabendra Singh & O's

DATE OF JUDGVENT: 09/03/2007

BENCH
Dr. AR Lakshmanan & Al tamas Kabir

JUDGVENT:
JUDGMENT
(Arising Qut of SLP (C) NO 15224 OF 2006)

Dr. AR ' Lakshmanan, J.

Leave granted.

The above appeal was filed by Al Bengal Licensees
Associ ati on, Kol kata against 1) Raghabendra Singh
Principal Secretary, Excise Departnent, CGovt. of West
Bengal 2) Tallen Kumar, Excise Commi ssioner, Excise
Departnment, 3) Manoj Kumar Panth, District Mgistrate
and Col | ector, 24-Parganas 4) Parvez Siddique, Addl.
District Magistrate, 24-Parganas as contesting
respondents and 5) Pradyut Kumar Saha, GCeneral

Secretary of Al Bengal Excise Licensees Association

Kol kat a as proforma respondent.

The above appeal is directed against the fina

j udgrment and order dated 29.08.2006 of the Calcutta

Hi gh Court passed in CC No. 62 of 2005 arising out of
Wit Petition No. 2248 of 2004 whereby a |earned Single
Judge of the said Hi gh Court has dismssed the
application for contenpt filed by the appellant herein
According to the appellant, the contesting respondents
have deliberately and willfully violated and were in utter
di sregard of the sol emm order dated 04.01. 2005,

19. 01. 2005 and 20. 01. 2005 passed by Hon’ bl e M-

Justice Pranab Kumar Chattopadhyay in Wit Petition

No. 2248 of 2004 filed by Al Bengal Excise Licensees
Assn. & Anr. Vs. State of West Bengal & Os.

The background facts are as under:

By an order dated 04.01.2005, a learned Single

Judge passed an interimorder to the effect that the
respondent-authorities will be at liberty to process the
applications in respect of grant of |icenses for excise
shops but no final selection in respect of such shops
shal | be nade wi thout obtaining specific | eave of the
Court. The H gh Court made it clear that the
respondent-authorities will not hold any lottery for the
purpose of final selection of the excise shops in question
wi t hout obtaining further orders fromthe H gh Court.
The said order dated 04.01.2005 was passed after

hearing and in the presence of the | earned advocate for
the respondents.

The said interimorder dated 04.01. 2005 was

ext ended by the order dated 19.01.2005 until further
orders by the High Court.

Thereafter, on 28.01.2005 a | earned Single Judge

gave direction for filing the affidavit and the said interim
order was further extended until further orders and the
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said interimorder is still continuing.
The said orders dated 04.01. 2005, 19.01.2005 and

20.01. 2005 were comruni cated by the appellant’s

advocate's letter dated 15.03.2005 enclosing therewith
the Xerox copies of the signed copies of the said dictated
order. In spite of full know edge about the said order
each of the respondents, in deliberate and wilful

di sregard of the orders, caused an advertisenment to be
published in the newspapers for holding lottery for fina
sel ection of excise shops to be held on 20.03. 2005,

21.03. 2005 and 22. 03. 2005.

Pursuant to the said advertisenment, a lottery has

been hel d on 20.03. 2005 for the purpose of final selection
of the excise shops. It was submitted by the appellants
that fromthe act and conduct of the respondents, it is
evi dent that each of them have no regard for the orders
dat ed 04. 01. 2005, 19.01.2005 and 20.01. 2005 passed by
this Court and are deliberately violating the said orders
passed by the H gh Court and are thus guilty of contenpt
of Court.. Wth these allegations, the appellants filed CC
No. 62 of 2005 in the H gh Court-

The appellant is an Associ ation of Excise Licensees

i ncluding the country spirit shop owners. Chall enging
the policy decisions for issuance of thousands of excise
i censes for opening of new foreign |iquor off shop and
country spirit shops in the State of West Bengal in
violation of the provisions of the Bengal Excise Act, 1909
and the rules franed thereunder, the appellant, anobngst
others, nmoved a wit petition being No. 1982 of 2004 in
the Hi gh Court upon notice to the respondents. A copy of
the wit petition was also filed and narked as annexures
inthis civil appeal. The H gh Court (Hon'ble M. Justice
Pi naki Chander Ghosh), after hearing the advocates for

the parties on 24.11.2004 passed an order, inter alia as

foll ows:
"\ 005t hat the respondent authorities will process the
matter but will not finalise and i'ssue the |icence

wi t hout the | eave of the court.
The matter will appear on 9th Decenber, 2004.

Thereafter, the above-nentioned matter appeared in

the list on 09.12.2004 before the very sane Judge. The

| earned Judge, after hearing the advocates for the
parties, gave a direction to file affidavit-and the natter
was directed to appear 4 weeks after vacation and also
further directed that the interimorder already passed in
the matter will continue.

Al t hough there was no direction for maki ng any

further advertisenent by the respondent-authorities
inviting any application for obtaining excise |licenses for
the new exci se shops proposed to be give on or about
20.12. 2004, some of the menmbers of the appellant cane

to know that an advertisement was published on

30.11.2004 in the Bengali Daily newspaper Janashakti

by the Excise Departnent, Governnment of West Bengal

wher eby applications had been invited for giving new

i censes for excise including country spirit shops wthin
the Districts of Coochbehar, Jal paiguri, North 24

Par ganas and Hooghly. The menbers al so cane to know

that the Excise Authorities have issued a menp No. 23-
5(XX)/2003-04 3268 (21E) dated 07.12.2004 and rest to

the District Mgistrates and Coll ectors that there has
been a proposal for granting supplementary country

spirit license to the existing tari shop owners. The
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appel | ants made representations before the Excise

Aut horities and contended that since the matter is sub-
judi ce, the respondent authorities cannot publish the
sai d advertisenent on 30.11. 2005 and cannot issue the
said menmp. However, the Excise Authorities have further
decided to hold lottery on 05.01.2005 for allotment of
exci se shops including the country spirit and foreign
Iiquor shops. Imrediately after coming to know about

the above-nentioned fact, the North 24 Parganas Excise

Li censes Assn. have noved a wit petition on 30.12.2004
bef ore the vacati on Judge of the High Court. |In the said
wit petition, the appellant No.1 herein was nade a party
respondent. The vacation Judge did not pass any interim
order on the said wit petition against the said order
dat ed 30.12.2004. The North 24 Parganas Excise

Li cencees Assn. preferred an appeal on 30.12.2004 and

the Division Bench-of the Hi gh Court passed an interim
order on 30.12.2004 to the effect that the processing in
respect of grant of issuance of country spirit license wll
continue 'but finalization and selection will not be made
till 3 weeks after the vacation.. However, they nade it
clear that finalisation-include holding of lottery. The said
order was restricted to only in the case of District North
24 Parganas. It was subnmitted that the subject-matter of
wit petition No. 2248 of 2004 is that during the
pendency of earlier wit petition, the respondent-
authorities cannot issue any advertisenment for inviting
applications for obtaining new exciselicense including
the country spirit shops and foreign |iquor shops and
cannot hold any lottery and further they cannot give the
effect to the proposal for giving supplenentary excise
licensees to the tari shops. It was subnmitted that in
order to frustrate the order dated 24.11.2004, the
respondent authorities have made an adverti senent

dated 30.11.2004 and thereby invited applications from

i ntendi ng candi dates from obtai ni ng-new |icenses in
respect of 4 Districts and further naking attenpt to hold
lottery in respect of applications already received. |In
spite of repeated requests, the respondents have pre-
determ ned to hold the lottery on 05.01.2005 which
amounts to finalization of the applications for granting of
i censes and they are also trying to i ssue supplementary
licenses to the existing shop owners.

On 04.01. 2005, the Court passed the follow ng

order: -

"Let this matter be listed before the regul ar bench one
week after the Christnmas vacati on.

In the nmeantine, let there be an interimorder only to
the effect that the respondent authorities herein wll be
at liberty to process the applications in respect of

grant of licence for excise shops but no final selection
in respect of such shops shall be rmade without

obt ai ning specific leave of this court.

| also make it clear that the respondent authorities wll
al so not hold any lottery for the purpose of fina

sel ection of the aforesaid excise shops in question

wi t hout obtaining further orders fromthis court.

Al parties are to act on a Xerox signed copy of this

di ctated order on the usual undertaking."

Again, the interimorder was directed to continue

until further orders on 28.01.2005. As already stated,
the counsel for the appellant conmunicated the said
orders and served upon the respondents the Xerox copies
of the signed copies of the order dated 04.01. 2005,

19. 01. 2005 and 20.01.2005. Although the said interim
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order dated 04.01.2005 which has been extended from
time to time and is still continuing the respondents in

utter disregard caused publication of the adverti senent

of the newspapers for holding lottery for the purpose of
final selection of excise shops in question. It is also
pertinent to nention here that both the Division Bench of
the H gh Court order dated 15.03.2005 in APOT No.

770/ 2004 vacated the interimorder passed in the appea
preferred by the North 24 Parganas Exci se Licensees

Assn. but the interimorder passed in the wit petition
bei ng No. 2248 of 2004 is relating to any proposed new
excise |licenses through out the State of Wst Bengal is
still continuing. However, in pursuance to the
advertisenent, the respondent authorities on 20th March
held lottery for final selection of the aforesaid excise
shops and shall hold further lottery on 22nd and 23rd
March, 2005. It was, therefore, submtted that each of
the respondents deliberately and willfully and in utter

di sregard to the orders dated 04.01.2005 held lottery for
final selection of excise shops. It is further subnmitted
that the respondents are guilty of deliberate and willful
violation of the 3 orders passed by this Court and
conmitted contumaci ous act and in spite of ful

know edge about the orders. It was further subnmitted
that the respondents have scant respect for the orders
passed on all the 3 days in January, 2005 and are
deliberately ignoring the said orders-and are thus guilty
of contenpt of court. According to the appel llant, by the
above-menti oned act ‘and conduct of the

cont emnor s/ respondents the majesty and dignity of the

H gh Court have been | owered down and, therefore, the
respondents should be suitably dealt w th and puni shed.

It was al so further submitted that having regard to the
facts and circunmstances of the case, the respondents
shoul d be restrained from holding any further lottery
and/ or fromgiving any effect and/or further effect of the
lottery already held and/or fromtaking any further steps
for issuance of any excise license to any person so that
the majesty and dignity of the Hi gh Court is not 1owered
down. In the circunmstances, they requested the Hi gh
Court to issue rule nisi calling upon the respondents and
each of themto show cause as to why the respondents

and each of them should not be conmmtted to prison or

ot herwi se be suitably dealt with and/or punished for
deliberate and willful violation and utter disregard of the
sol erm orders dated 04/19 and 20.01. 2005 passed in

wit petition No. 2248 of 2004.

In the contenpt petition, rule was issued on

23.03.2005. The respondents filed an application

praying for discharge of the rule issued in the contenpt
proceedi ngs on 02.05.2005 North 24 Parganas Excise

Li censees Assn. filed SLP (C) No. 10820 of 2005 agai nst
the order dated 15.03.2005 passed by the Division Bench
of the H gh Court. The State of West Bengal filed an
application for vacating the interi morder dated

04.01. 2005 passed in wit petition No. 2248 of 2004. On
26.07. 2005, a learned Single Judge all owed the
application and vacated the interimorder but, however,
directed the CGovernment that they would be free to take
steps in issuing license in terns of the policy but it wll
be mentioned in the license that it is subject to the result
of the wit petition and further directed that all steps
taken for issuing excise |icense would abide by the result
of the wit petition.

Bei ng aggrieved by the order of the |earned Single
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Judge dated 26.07.2005, the appellant preferred an

appeal being APOT No. 494 of 2005 on 10.08.2005. A

Di vi sion Bench of the High Court dism ssed the said
appeal and confirned the order of the single judge dated
26.07.2005. The Appellant’s Assn. preferred SLP No.
17371 of 2005 against the said judgment. This Court on
29. 08. 2005 issued notice with an interimdirection to the
effect that no license be issued in terns of the circular
dated 20.01.2004 and the matter was directed to be

listed along with SLP No. 10820 of 2005. Both the SLPs
were dism ssed by this Court on 07.11.2005.

In the contenpt application filed by the appellants,

the | earned Advocate General appearing for the

contemmors submitted that there is a violation of the
order passed earlier on04.01.2005 but the said violation
is not willful as the contemmor wongly understood the

i mplications of the orders passed by the Hi gh Court on
04. 01. 2005 and extended subsequently on 19th and 20th
January, 2005 -and al'so by the Division Bench on

15. 03. 2005, 18. 03. 2005 in two ot her different

proceedings. It was further submitted that in order to
hold a person guilty of contenpt of court two things have
to be proved. Firstly, disobedi ence of the order passed by
the court and secondly such di sobedi ence nust be

willful. The Advocate-General submtted that in the
instant case there is no willful violation and, therefore,
the contenpt application should be dismissed. Sone
rulings were relied on by the | earned Advocate General in
support of his aforesaid contention:

A | earned Single Judge of the H gh Court was of the

opi nion that the contemors did not understand the

i mplications and consequences of a prohibitory order
passed in an independent proceedi ngs and by sheer m s-
conception thought that there is no bar to issue excise
license in view of the orders dated 15.03.2005 and

18. 05. 2005 and that failure to understand the

i mplications and/or consequences of the order passed by
the H gh Court cannot be construed as an act of

cont enpt .

In the light of the decisions cited, the H gh Court

exam ned whet her the all eged contemors have

committed any contenpt of the Hi gh Court. —Vhile

exam ning so, the H gh Court has observed as follows: -
"Undi sputedly this Bench on 4th January, 2005 passed

an interimorder restraining the alleged contenmnors
fromholding any lottery for the purpose of fina

sel ection of the excise shops in question without
obtaining further order fromthis court but the alleged
contemmors published an advertisenent in the daily
newspaper for holding lottery for the purpose of fina

sel ection of excise shops in question. Therefore, there
is no doubt that the alleged contemmors have

di sobeyed the specific direction passed earlier by this
Bench.

The Division Bench of this Hon'ble court in two

di fferent proceedi ngs passed two separate orders on
15th March, 2005 and 18th March, 2005 respectively
wher eby and whereunder the all eged contemmors

herein were permtted to grant excise licenses. The
al | eged contemmors herein reasonably understood that
the orders passed by the Division Bench will have
overriding effect on the order passed by the | earned
Si ngl e Judge of this Hon' ble court and thus conmitted
m st ake by not realising the inplication of the order
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passed by this Bench which remmi ned operative at the
rel evant tine.

If there is any doubt regarding interpretation and/or
under st andi ng of the orders passed by the courts of
law, the alleged contemors are entitled to have the
benefit or advantage of such a doubt, as the act of
contenpt nust be established beyond all reasonable
doubt .

In the aforesaid circunstances, it cannot be said that
the all eged contemors herein willfully and

deliberately violated the sol emm order passed by this
Bench on 4th January, 2005. Mere disobedi ence of an
order is not sufficient-to hold any one guilty under the
Contenmpt of Courts Act unless such obedience is
del i berate and wil Iful."

The Hi gh Court al so-observed as under

"Al t hough the al leged contemors in their respective

af fidavits have tendered unqual ified apol ogy after
categorically stating thereinthat they had no intention
towillfully or deliberately violate the order passed
earlier by this Bench but in view of the observations
made hereinbefore, /I amnot inclined to go.into the
guesti on of apol ogy."

For the aforenentioned reasons, the contenpt

petition was di sm ssed by the Hi gh Court. Aggrieved by
the dism ssal of the contenpt petition, the appellant
preferred the above appeal arising out of SLP No. 15224
of 2006. This Court on 18.09.2006 issued notice and in
the nmeanwhil e directed that no license shall be granted
on the basis of the lottery and pursuant-to the circular
dat ed 20.01. 2004.

We heard M. K K Venugopal, M. L.N- Rao, M.

Pradi p Ghosh, M. Joydip Qupta, |earned senior counse
for the appellant and M. Gopal Subranani um | earned
Addl . Solicitor General and M. Bhaskar P. Gupta,

| earned seni or counsel for R1-R4 and M. Aman Vachher
for RS and M. P.N. Msra and M. M N Krishnamani

| earned senior counsel inl.A 3 and |I.A 4.

We dismssed all applications for

i mpl eadnents/intervention on 21.02.2007 and heard the
argunents of the appellants on nmerits. El aborate and

| engt hy submi ssions were made by the respective parties
with reference to the entire pleadings and various orders
passed by the H gh Court and of this Court and al so

ot her annexures and case |laws. Learned senior counse
appeared for the appellant submtted that in view of the
finding of the |earned Judge "that there is no doubt that
al | eged contemor have di sobeyed the specific direction
passed earlier by this Bench", the | earned Judge of the
H gh Court was not justified in holding that the alleged
contemor conmitted nmistake by not realising the

i mplication of the order passed by the H gh Court which
remai n operative at the relevant tinme and on that basis
di smissing the application for contenpt without making
any order for restoration of the status quo ante to undo
the m schief caused by such violation of the interim
order. According to the |earned senior counsel for the
appel l ant, the inpugned order is not sustainable in | aw
and shoul d not be allowed to operate as a precedent and
the wong perpetrated by the respondent/contemmors in
cont umaci ous di sregard of the orders of the Hi gh Court
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shoul d not be pernmitted to hold. Likew se, the Hi gh
Court also committed a grievous error of law in holding
that the alleged contemmors did not understand the

i mplication and consequences of a prohibitory order
passed in an independent proceedi ngs and by sheer m s-
conception thought that there is no bar to issue excise
l'icenses in view of the order dated 15.03.2005 and

18. 03. 2005 by two different Division Benches of the Hi gh
Court. In support of their contention, they cited the
follow ng rulings:

1. Kapildeo Prasad Sah and Ors. Vs. State of

Bi har & Ors., (1999) 7 SCC 569

2) Tayabbhai M Bagasarwalla and Anr. Vs. Hind

Rubber Industries Pvt. Ltd. & Os., (1997) 3 SCC

443

3) Eastern Trust Conpany vs. MaKenzie Mann &

Co., Ltd., AIR 1915 Privy Council 106

4) Anil Ratan Sarkar and O's. Vs. Hirak Ghosh &

O's., (2002) 4 scc 21

5) Al India Regional Rural Bank Oficers

Federation & O's. Vs. CGovt. of Indiaand Os.

(2002) 3 SCC 554

6) Ravi S. Naik vs. Union of India & Os. 1994

Supp (2) SCC 641

7) Surjit Singh and Os. Vs. Harbans Singh and

O's. (1995) 6 SCC 50

8) T.M A Pai Foundation and Os. Vs. State of

Karnataka & Ors. (1995) 4 SCC 1

9) Vidya Charan Shukla vs. Tam | Nadu A ynpic

Assn. & Anr. AIR 1991 Madras 323

10) Century Flour MIIs Ltd. vs. S. Suppi ah and

O's. AIR 1975 Madras 270

M. Gopal Subramanium and M. Bhaskar P. Gupta

appearing for the contesting respondent Nos. 1-4
reiterated the same contentions which have been urged
before the Hi gh Court and since the learned single Judge
clearly found that there was no willful and deliberate
violation of the order of the |l earned Single Judge
pursuing the sane in the further appeal does not arise
and inasmuch as it was held that there was no-deliberate
and willful violation as such, this Court may not issue
direction of setting aside the lottery already held. It was
al so denied that lottery was held in breach of the interim
orders passed as alleged or at all. On the contrary, the
| earned single Judge held that there was no willful and
del i berate violation of the order. It was further subnitted
that the entire judgment of the single Judge is required
to be read and not in bits and pieces and that it would
appear fromthe judgnent that the single Judge has
unequi vocal ly held that there was no deliberate and
willful violation of the order and thus has rightly

di sm ssed the contenpt application

We have carefully considered the rival subm ssions

made by | earned seni or counsel appearing for the

respective parties. It is not in dispute that an injunction
order was passed on 04.01. 2005 and on subsequent
extension is still subsisting. Respondent Nos.1-4

admittedly are highly qualified and highly placed
government officials. Admttedly, by advocate' s letter
dat ed 15.03.2005, it was pointed out to themthat the

i njunction order dated 04.01.2005 and its subsequent
extensions are still subsisting. They have al so

acknow edged the receipt of the comunication dated

15. 03. 2005. Under such circunstances, the Hi gh Court

is not justified in holding that the highly qualified and
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wel | placed governnment officials did not understand the

i mplication and/or consequence of prohibitory order in

an i ndependent proceedi ngs and by sheer m s-conception
though that there is no bar to issue excise |licenses as
was held by the | earned Judge in the inmpugned order

This Court can only say it is rather unfortunate that
such officers who are not capable of or not able to
understand the inplication of the prohibitory orders
passed by the Hi gh Court should be allowed to hold such
hi gh offices. During the course of the hearing of the
contenpt application, the matter was adjourned by the

Hi gh Court to enable the respondent to consider whether
the contemmors was prepared to cancel the lottery held

on 20, 21 and 22.03.2005 in violation of the Court’s
orders and on such adjourned date, the contemmors did

not agree to cancel the lottery. Under such

ci rcunst ances, the plea of mstake of understanding the
order cannot at all be accepted.  Likew se, the H gh Court
al so was not justified in not directing the contemmors to
cancel the lottery held on 20, 21 and 22.03.2005 in

viol ati on of the solemm orders passed by the very sane
Judge and in view of the clear finding of the Court that
they had acted in clear violation of the said interimorder
made by the Hi gh Court.

Even assuming that 'there was any scope for bona

fide m sunderstanding on the part of the respondents,
once it was found that the respondent had di sobeyed the
specific order passed earlier by the Court, the H gh Court
shoul d have directed the contemmors to undo the w ong
comm tted by them which was donein clear breach of the
order of the Court by restoring the status quo ante by
canceling the lottery wongfully held by them The

| earned Judge found that the respondent-contemmors

had held the lottery in violation of the Court’s order and
the results of the said lottery should not be permitted to
take effect and should be treated as unlawful and invalid
for the purpose of grant of license. The |earned Single
Judge for the purpose of upholding the majesty of l'aw

and the sanctity of the solemm order of the court of law
whi ch cannot be violated by the executive authority
either deliberately or unwittingly should have set aside
the lottery held and shoul d not have all owed the
respondents to gain a wongful advantage thereby.

In our opinion, a party to the litigation cannot be
allowed to take an unfair advantage by conmitting

breach of an interimorder and escape the consequences
thereof. By pleading m sunderstandi ng and thereafter
retaining the said advantage gained in breach of the
order of the Court and the wong perpetrated by the
respondent -contemmors in contumaci ous disregard of the
order of the H gh Court should not be pernitted to hold
good. In our opinion, the inpugned order passed by the
Hi gh court is not sustainable in |aw and shoul d not be
allowed to operate as a precedent and the wong
perpetrated by the respondent-contemors in utter

di sregard of the order of the H gh Court should not be
permtted to hold good. The High Court has committed a
grievous error of lawin holding that failure to understand
the inplication and consequences of the order passed by
the Hi gh Court by highly placed government officers
cannot be construed as an act of contenpt. The High
Court has failed to understand that the highly educated
and hi ghly placed government officials have conpetent

| egal advisors and it was not open to themto all ege and
contend that the respondent-contemmors did not
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understand the inplication of the order dated
04.01.2005. In our opinion, such officers are required to

be dealt with effectively to uphold the dignity of the High

Court and the efficiency of the systemitself. The High

Court committed a grave error of law by not taking into

consi deration the nmost inportant fact that in the course

of the hearing of the contenpt application the matter was

adjourned in order to enable the contemor to consider

whet her they were prepared to cancel the lottery held on

20, 21 and 22.03.2005 and on the adjourned date, the

respondents did not agree to cancel the lottery. 1In such

view of the matter, the significant stand being the plea of

m st ake of understandi ng cannot, in our opinion, prevail

The High Court in that view of the natter commtted a

grave ms-carriage of justice by not taking into

consi derati on another nost i nportant fact that if actually

the lottery was held by m stake or by m sunderstandi ng

of the orders, then the respondent woul d have

i medi ately rectified it and woul d have cancel |l ed the

lottery but-in the instant case, instead of canceling the

lottery, the respondents have justified their conduct from

whi ch the determ ned declination of obeying the order is

clearly proved. In other words, if there was a doubt

about the inplication of the order of the Court, the

respondents shoul d ' have approached the Court and

shoul d have clarified their alleged confusion. But in the

i nstant case, the respondents have not only violated the

order but when the contenpt application was nmoved and

opportunity was given by the Court to cancel the lottery

they refused to cancel the said lottery fromwhich it is

proved that they deliberately held the lottery in clear

violation of the order dated 04.01.2005 having regard to

t he admi ssi ons nmade on behal f of the contemors that

there is violation of the order dated 04.01.2005 and al so

having regard to the | earned Single Judge’s own finding

that "there is no doubt that the all'eged contemor

di sobeyed the specific directions passed earlier by this

Bench". The Hi gh Court should have directed the

contemmor to cancel the lottery held on these 3 dates.

The Hi gh Court also failed to consider the effect of the

appel l ant’ s | earned advocate’s letter dated 15.03.2005

whereby it was clearly pointed out about the subsistence

of the order dated 04.01.2005 and its subsequent

extension. By the said letter, the appellant’s advocate

categorically pointed out further that in spite of the above

if the lottery is held or further action is taken for issue of

excise |license, the appellant shall be conpelled to take

| egal action.

In our opinion, the judgnent and order passed by

the Hi gh court are bad in law and is |iable to be set aside.
LAW ON THE SUBJECT:

1. Kapildeo Prasad Sah and Ors. Vs. State of Bihar &

Os., (1999) 7 SCC 569

"For holding the respondents to have comm tted

contenpt, civil contenpt at that, it has to be shown

that there has been willful disobedi ence of the

judgrment or order of the court. Power to punish for

contenpt is to be resorted to when there is clear

violation of the court’s order. Since notice of contenpt

and puni shment for contenpt is of far-reaching

consequence, these powers shoul d be invoked only

when a clear case of willful disobedience of the court’s

order has been nade out. \Whether disobedience is

willful in a particular case depends on the facts and

circunmst ances of that case. Judicial orders are to be
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properly understood and conplied with. Even

negl i gence and carel essness can anount to

di sobedi ence particularly when the attention of the
person is drawn to the court’s orders and its

i mplications. Disobedience of the court’s order strikes
at the very root of the rule of |law on which |Indian
system of governance is based. Power to punish for
contenpt is for the nmai ntenance of effective |ega
system It is exercised to prevent perversion of the
course of justice. Jurisdiction to punish for contenpt
exists to provide ultimte sanction agai nst the person
who refuses to conmply with court’s order or disregards
the order continuously. No person can defy court’s
order. WIful would exclude casual, accidental, bona
fide or unintentional acts or genuine inability to
conply with the ternms of the order. A petitioner who
conpl ai ns breach of the court’ s order nust allege

del i berate or contunaci ous di sobedi ence of the court’s
order."

2) Tayabbhai" M Bagasarwal | a-and Anr. Vs. Hind

Rubber Industries Pvt. Ltd: & Os., (1997) 3 SCC 443
"16. According to this section, if an objection is raised
to the jurisdiction of the court at the hearing of an
application for grant of, or for vacating, interimrelief,
the court should determ ne that issue in the first
instance as a prelimnary issue before granting or
setting aside the relief already granted. An-application
rai sing objection to the jurisdictionto the court is
directed to be heard with all expedition. Sub-rule (2),
however, says that the command in Sub-rule (1) does

not preclude the court fromgranting such interim

relief as it nay consider necessary pending the

deci sion on the question of jurisdiction. I'n our opinion
the provision nmerely states the obvious. 1t makes
explicit what is inplicit in law Just because an
objection to the jurisdiction is raised, the court does
not becone hel pless forthwith - nor does it becone

i ncompetent to grant the interimrelief. It can. At the
same time, it should also decide the objection to
jurisdiction at the earlier possible mnent. This is the
general principle and this is what Section 9-A
reiterates. Take this very case. The plaintiff asked for
temporary injunction. An ad-interiminjunction was
granted. Then the defendant cane forward objecting to
the grant of injunction and al so raising an objection to
the jurisdiction of the court. The court over-rul ed the
objection as to jurisdiction and nade the interim

i njunction absolute. The defendants filed an appea

agai nst the decision on the question of jurisdiction
Wil e that appeal was pending, several other interim
order were passed both by the Gvil Court as well as by
the H gh Court. Utimtely, no doubt, H gh Court has
found that the Civil Court had no jurisdiction to
entertain the suit but all this took about six years.
Can it be said that orders passed by the Cvil Court

and the H gh Court during this period of six years were
all non-est and that it is open to the defendants to
flout themnerrily, without fear of any consequence.
Admittedly, this could not be done until the High
Court’s decision on the question of jurisdiction. The
guestion is whether the said decision of the H gh Court
neans that no person can be punished for flouting or

di sobeying the interinminterlocutory orders while they
were in force, i.e., for violations and di sobedi ence
conmitted prior to the decision of the H gh Court on
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the question of jurisdiction Holding that by virtue of
the said decision of the Hi gh Court (on the question of
jurisdiction, no one can be punished thereafter for

di sobedi ence or violation of the interimorders
conmitted prior to the said decision of the H gh Court,
woul d i ndeed be subversive of rule of |aw and woul d
seriously erode the dignity and the authority of the
courts. W nust repeat that this is not even a case
where a suit was filed in wong court know ngly or

only with a view to snatch an interimorder. As pointed
out herei nabove, the suit was filed in the Gvil Court
bonafide. W are of the opinion that in such a case the
def endants cannot escape the consequences of their

di sobedi ence and violation of the interiminjunction
conmitted by themprior-to the H gh Court’s decision

on the question of jurisdiction."

3) Eastern Trust Conpany vs. MaKenzie Mann & Co.,

Ltd., AIR 1915 Privy Council 106

"There is ‘a wel |l -established practice in England in
certai n cases where no petition of right will lie, under
whi ch the Crown can be sued by the Attorney -General

and a decl aratory order obtained, as has been recently
expl ai ned by the Court of Appeal in England in Dyson v.
Attorney-General, 1911 (1) KB 410 and in Burghes v.
Attorney-General 1912 (1) Ch. 173 . It is the duty of the
Crown and of every branch of the Executive to abide by
and obey the law. If there is any difficulty-in
ascertaining it, the courts are open to the Crown to sue,
and it is the duty of the Executive in cases of doubt to
ascertain the law, in order to obey it, not to dis-regard
it. The proper course in the present case woul d have
been either to apply to the Court to deternine the
guestion of construction of the contract, and to pay
accordingly, or to pay the whol e ambunt over to the
Recei ver and to obtain fromthe Court an order on the
Recei ver to pay the sunms properly payable for |abour

and supplies, as to the construction of which their
Lordshi ps agree with Suprene Court of Nova Scoti a.

The duty of the Crown in such a case is well

stated by Lord Abhi nger Chief Barren in Deare v.

Attorney General 1835 (1) y. & C. 197. After pointing out
that the Crown al ways appears (in England) by the
Attorney- Ceneral in a Court of Justice-especially in a
Court of Equity- where the interest of the Crownis

concerned, even perhaps in a bill for discovery, he goes
on to say:
"I't has been the practice, which |I hope never will be

di scontinued, for the officers of the Crown to throw no
difficulty in the way of any proceeding for the purpose of
bringing matters before a court of Justice where any

real point of difficulty that requires judicial decision has
occurred.”

4) Anil Ratan Sarkar and O's. Vs. Hirak Ghosh & Os.,

(2002) 4 scC 21

"20. Simlar is the situation in the counter-affidavit filed
presently in this natter as well : Is this fair ? The

answer having regard to the factual backdrop cannot

but be in the negative. It is neither fair nor reasonable

on the part of a senior Cvil Service Personnel to feign

i gnorance or plead understandi ng when the direction of

this Court stands crystal clear in the judgment.

Cover nrent enpl oyees ought to be treated on a par

wi th anot her set of enployees and this Court on an
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earlier occasion |lent concurrence to the view of the

| earned Single Judge that the Circulars issued by the
State CGovernment cannot but be ascribed to be

arbitrary : Governnment is not a machinery for

oppression and ours being a welfare State as a matter of
fact be opposed thereto. It is the people’s welfare that
the State is primarily concerned with and avoi dance of
conpliance with a specific order of the Court cannot be
terned to be a proper working of a State body in terns
of the wi shes and aspirations of the founding fathers of
our Constitution. C assless, non- discrimnate and
egalitarian society are not neaningl ess jargons so that
they only remain as the basic factors of our socialistic
state on principles only and not to have any application
inthe realities of every-day life : one section of the
enpl oyees woul d stand benefited but a sinmilarly placed
enpl oyee woul d not ‘be so favoured why this attitude ?
Qoviously there is no-answer. Surprisingly, this attitude
persi sts even-after six rounds of litigation travelling from
Cal cutta to Del hi-nmore than once the answer as appears
in the counter-affidavit is an expression of sorrow by
reason of the understandi ng cannot be countenanced in
the facts presently under consideration. A plain reading
of the order negates the understanding of the

Respondent State and the conduct in no uncertain

terms can be ascribed to be the nanifestation of an
intent to deprive one section of the enployees being
equal Iy circunmstanced come what may and this state of
mnd is clearly expressed in the counter-affidavit though
however in tenperate |anguage. The question of bona

fi de understandi ng thus does not and cannot arise . in

the facts presently. Is it a believable state of affairs that
the order of the | earned Single Judge as early as the
first wit petition, has not been properly understood by
the seni or nbst bureaucrat of the State Governnent

the same m sunderstandi ng continues-in terns of the
appel l ate Court’s order and the third in the line of order
is that of the apex Court. The understandi ng again
continues even after the second wit petition was fil ed
before the | earned Single Judge in the H gh Court and
the siml|ar understandi ng continues even after the so to
say clarificatory order by this Court, as appears from
the order dated 20th April, 2001. Even in the counter-
affidavit, filed in Contenpt Petition, the understandi ng
still continues we are at a loss as to what-is this
under st andi ng about : the defence of 'understanding
undoubtedly is an ingenious effort to avoid the rigours
of an order of Court but cannot obliterate the action the
attenpted avoi dance through the introduction of the so-
cal l ed concept of |ack of understandi ng cannot,

however, be a permanent avoi dance, though there may

be tenporary and short-lived gains. The order of this
Court cannot possibly be interpreted as per the
under st andi ng of the Respondents, but as appears from
the plain | anguage used therein. Neither the order is
capabl e of two several interpretations nor there is any
ambiguity and the sane does not require further clarity.
The order is categorical and clear in its context and
meani ng. The Court’s orders are to be observed in its
observance, rather than in its breach.”

5) Al India Regional Rural Bank Oficers Federation &
Os. Vs. Govt. of India and Os. (2002) 3 SCC 554

"4. M. Mikul Rohtagi, the |earned Additional Solicitor
General, however tried to inpress upon us the

ci rcunst ances under which the notification had been
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i ssued, the sane being severe financial crisis and the

| earned Additional Solicitor General further urged that
the nonetary benefits of the enpl oyees of the banks will
have to be so nodul ated so that the banks shoul d be
ultimately be cl osed down by nerely paying the salary of
the enpl oyees. Even though the financial position of the
banks may not be disputed, but having regard to the
directions issued by this Court, while disposing of the
civil appeal and having regard to the circunstances
under which such directions had been given, it would be
difficult for us to sustain the plea of the union
CGovernment that the Notification is in conpliance with
the judgnent and directions of this Court. The financia
capacity of the Governnent cannot be pleaded as a

ground for non-inpl enentati on of the directions of the
Court inasnuch as even in the matter of determ nation

of the pay-scale of the enployees of the Regional Rura
Banks and nmai nt enance of parity with their

counterparts, serving under the sponsorer conmercia
banks, Justice Obul Reddi had not accepted the said

pl ea and that award reached its finality. Since the
financial capacity of the enployer cannot be held to be a
germane consi deration for determ nation of the wage
structure of the enployees and the Parlianment enacted
the Act for bringing into existence these regional rura
banks with the idea of helping the rural nass of the
country, the enployees of such rural banks cannot

suffer on account of financial incapacity of the

enpl oyer. W have no hesitation in comng to the

concl usion that the issuance of notification dated
1.4.2001, by the Governnent of India cannot be held to
be in conpliance with the judgment and directions of
this Court in S MG Bank. But at the sane time, we

are of the opinion that the appropriate authority need
not be puni shed under the provisions of the Contenpt

of Courts Act, even if the notification is in direct
contravention of the judgnent of this Court, as we do
not find a case of deliberate violation. Wile, therefore,
we do not propose to take any action against the alleged
contemnors, we direct that the enployees of the

Regi onal Rural Banks should be paid their current
salaries on the basis of determ nation nmade under the
notification dated 11.4.2001, the new basic pay having
arrived at, as on 1.4.2000 forthwith Paragraph (i) of the
aforesaid notification dated 11.4.2001 should be

i mredi ately i nmpl emented and the enpl oyees shoul'd be

pai d accordi ngly. Paragraphs (ii) and (iii) of the
notification are quashed and the Central CGovernnent is
directed to issue a fresh notification for proper

i mpl enentati on of the Judgnent of this Court. W nake

it clear that the period of noratoriumw th regard to the
paynment of arrears, since is going to be over on
31.3.2002, the arrear salary accruing to the enpl oyees
be paid to themin three equal annual installments, the
first being on 30th of April, 2002, the second on 30th of
April, 2003 and the third on 30th April, 2004. This
payment has to be nmade as aforesaid w thout being any
way dependant upon any ot her considerations and there
cannot be any distinction between the regional rura
banks incurring | oss and the regional rural banks,
maki ng profit. Further, the question of anticipated cash
out-fl ow on account of increase in salary if exceeds 50%
of the operating profit, then the current paynment woul d
be restricted only upto 50%is absolutely of no

rel evance, which was indicated in the inpugned
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notification dated 11.4.2001. Having regard to the
financial condition of the Governnent as well as these
banks, the installnent to be paid on 30.4.2002,
pursuant to this order of ours, the same nmay be
deposited in the enpl oyees’ provident fund account. But

all other installnents will have to be paid in cash."
6) Ravi S. Naik vs. Union of India & Os. 1994 Supp
(2) scCC 641

"40. We will first exam ne whether Bandekar and

Chopdekar coul d be excluded fromthe group on the

basi s of order dated Decenmber 13, 1990 hol di ng t hat

they stood disqualified as nenbers of the CGoa
Legi sl ative Assenbly. The said two nmenbers had fil ed

Wit Petition No. 321 of 1990 in the Bonbay Hi gh Court
wherein they chall enged the validity of the said order of
di squalification and by order dated Decenmber 14, 1990
passed in the said wit petition the H gh Court had
stayed the operation of the said order of disqualification
dat ed Decenber 13, 1990 passed by the Speaker. The

ef fect of the stay of the operation of the order of

di squal i fication dated Decenber 13, 1990 was that with
effect from Decenber 14,1990 the Decl aration that
Bandekar and Chopdekar were disqualified from being
menbers of Goa Legi sl ative Assenbly under order dated
Decenmber 13, 1991 was not operative and on Decenber

24, 1990, the date of the alleged split, it could not be
said that they were not nenbers of Goa Legislative
Assenbly. One of the reasons given by the Speaker for

not giving effect to the stay order passed by the High
Court on Decenber 14, 1990, was that the said order

cane after the order of disqualification was issued by
him W are unable to appreciate this reason. Since the
said order was passed in a wit petition challenging the
validity of the order dated Decenber 13, 1990 passed by
the Speaker it, obviouly, had to come after the order of
di squalification was i ssued by the Speaker. The ot her
reason given by the Speaker was that Parlianment had

hel d that the Speaker’'s order cannot be a subject-

matter of court proceedings and his decision is final as
far as Tenth Schedul e of the Constitution i s concerned.
The said reason is al so unsustainable in law. As to

whet her the order of the Speaker could be a subject
matter of court proceedi ngs and whether his decision

was final were questions involving the interpretation of
the provisions contained in Tenth Schedule to the
Constitution. On the date of the passing of the stay
order dated Decenber 14, 1990, the said questions were
pendi ng consideration before this Court. In the absence
of an authoritative pronouncenent by this Court the

stay order passed by the High Court could not be

i gnored by the Speaker on the view that his order could
not be a subject-matter of court proceedi ngs and his
decision was final. It is settled | aw that an order, even
though interimin nature, is binding till it is set aside by
a conpetent could and it cannot be ignored on the

ground that the Court which passed the order had no
jurisdiction to pass the sane. Mreover the stay order
was passed by the High Court which is a Superior Court

of Record and "in the case of a superior Court of Record,
it is for the court to consider whether any matter falls
within its jurisdiction or not. Unlike a court of limted
jurisdiction, the superior Court is entitled to determ ne
for itself questions about its own jurisdiction." (See:
Speci al Reference No. 1 of 1964, [1965] 1 S.C. R 413 at
p. 499).
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42. In Mulraj v. Murti Raghonathji Maharaj, this Court
has dealt with effect of a stay order passed by a court
and has |laid down:

In effect therefore a stay order is nore or less in

the sanme position as an order of injunction with one

di fference. An order of injunction is generally issued to a
party and it is forbidden fromdoing certain acts. It is
wel |l settled that in such a case the party nust have
know edge of the injunction order before it could be
penal i sed for before disobeying it. Further it is equally
wel | -settled that the injunction order not being
addressed to the court, if the court proceeds in
contravention of the injunction order, the proceedi ngs
are not a nullity. In the case of a stay order, as it is
addressed to the court and prohibits it from proceeding
further, as soon as the court has know edge of the order
it is bound to obey it and if it does not, it acts illegally,
and al |l proceedings taken after the know edge of the
order woul'd be a nullity. That in our opinion is the only
di fference between an order of injunction to a party and
an order of stay to a court.

This woul d nean that the Speaker was bound by

the stay order passed by the Hi gh Court on Decenber

14, 1990 and any action taken by himin disregard of

the said stay order was a nullity. In the instant case the
Speaker, in passing the order dated February 15, 1991
relating to disqualification, treated Bandekar and
Chopdekar as disqualified nmenbers. Thi's action of the
Speaker was in disregard of the stay order dated

Decenmber 14, 1990 passed by the Bonbay H gh Court."

7) Surjit Singh and Ors. - Vs. Harbans Singh and O's.

(1995) 6 SCC 50

"4, As said before, the assignnent is by neans of a

regi stered deed. ’'The assignnment had taken place after
the passing of the prelimnary decree in which Pritam
singh has been allotted 1/3rd share. Hs right to
property to that extent stood established. A decree
relating to i nmovabl e property worth nore than

hundred rupees, if being assigned, was required to be
regi stered, that has instantly been done. It is per _se
property, for it relates to the i movabl e property
involved in the suit. It clearly and squarely fell wthin
the anbit of the restraint order. In sum it did not nake
any appreci abl e-di fference whether property per se had
been alienated or a decree pertaining to that property:
In defiance of the restraint order, the

al i enati on/ assi gnnent was made. If we were to let it go
as such, it would defeat the ends of justice and the

prel avent public policy, Wien the court intends a
particular state of affairs to exist while it is in seizin of
lis, that state of affairs is not only required to be

mai ntai ned, but it is presumed to exist till the Court
orders otherwi se. The Court, in these circunstances has
the duty, as also the right, to treat the

al i enati on/ assi gnnent as havi ng not taken place at al

for its purposes. Once that is so, Pritam singh and his
assi gnees, respondents herein, cannot claimto be

i mpl eaded as parties on the basis of assignment.
Therefore, the assignees-respondents could not have

been i mpl eaded by the trial court as parties to the suit,
i n di sobedience of its orders. The principles of lis
pendens are altogether on a different footing. W do not
propose to exani ne their involvenent presently. Al

what is enphasised is that the assignees in the present
facts and circumstances had no cause to be inpl eaded
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as parties to the suit. On that basis, there was no cause
for going into the question of interpretation of

par agraphs 13 and 14 of the settlenent deed. The path
treated by the courts below was, in our view, out of their
bounds. Unhesitatingly, we upset all the three orders of
the courts below and reject the application of the

assi gnees for inpleadnent under Order 22 Rule 10

CPC}

8) Del hi Devel opment Authority vs. Skipper

Construction Co. (P) Ltd. and Anr. (1996) 4 SCC 622

"17. The principle that a contemor ought not to be
permtted to enjoy and/or keep the fruits of his

contenpt is well-settled. In Mhd. Idris v. RJ. Babuji,
this Court held clearly that undergoing the puni shnent
for contenpt does not nmean that the Court is not

entitled to give appropriate directions for renedying and
rectifying the things done in violation of its Orders. The
petitioners therein had given an undertaking to the
Bonbay Hi gh Court. They acted in breach of it. A

| ear ned Single Judge held themguilty of contenpt and

i nposed a sentence of one nmonth’s inprisonment. In
addition thereto, the | earned Si ngl e Judge nade
appropriate directions to renedy the breach of
undertaking. It was contended before this Court that the
| earned Judge was not justified in giving the aforesaid
directions in addition to punishing the petitioners for
contenpt of court. The argunent was rejected holding

that "the Single Judge was quite right in giving
appropriate directions to close the breach (of
undert aki ng) ".

18. The above principl e has been applied even in the

case of violation of orders of injunction issued by Cvi
Courts. In Carke v. Chadbum[1985] 1 All. E R 211, Sir
Robert Megarry V-C observed

| need not cite authority for the proposition that it is of
hi gh i mportance that orders of the court should be
obeyed. WIIful disobedience to an order of the court is
puni shabl e as a contenpt of court, and | feel no doubt
that such disobedi ence may properly be described as

being illegal. If by such disobedi ence the persons
enjoined claimthat they have validly effected sone
charge in the rights and liabilities of others, 1 cannot
see why it should be said that although they are |iable
to penalties for contempt of court for doing what they
di d, neverthel ess those acts were validly done. O

course, if an act is done, it is not undone mnerely by
pointing out that it was done in breach in law. |f a
nmeeting is held in breach of an injunction, it cannot be
said that the neeting has not been held. But the lega
consequences of what has been done in breach of the

law may plainly be very nuch affected by the illegality.
It seens to me on principle that those who defy a

prohi biti on ought not to be able to claimthat the fruits
of their defiance are good, and not tainted by the
illegality that produced them"

9) Vidya Charan Shukla vs. Tanmi|l Nadu d ynpic

Assn. & Anr. AIR 1991 Madras 323 (FB)

"56-57. Adverting to the facts of this case, we knew t hat
the main relief in the suit to declare that the notice dated
26-5-1990 issued by the first and second defendants on

the basis of the requisition notices convening a Specia
General Meeting of the Association on 15-6-1990 is

illegal, null and void cannot be said to have becone

i nfructuous merely because the Court instead of granting
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an injunction to hold the neeting on 15-6-1990, gave a
direction to consider an agenda of no-confi dence agai nst
the Executive Council and el ection of new President and
menbers of the Council in a particular nanner. It can
still be found in the suit that the notice was illegal, nul
and void and as a consequence, the Court may suitably
nodul ate the relief or permit the plaintiffs to anend the
relief. Besides this the trial Court will have jurisdiction to
consi der the grant of a mandatory injunction even in a
suit which stood disposed of if its decree is found to have
been violated or frustrated. The trial Court being a Court
of Record will have special jurisdiction/inherent power to
pass such orders as are deened necessary to neet the

ends of justice since this power is saved for it under
Sections 4 and 151 of the Code of G vil Procedure and
Articles 215 and 225 of the Constitution. The instant suit
which is still pending, shall give to the Court power to
consi der the desirability to grant a mandatory i njunction
for the reason of its interiminjunction having been
violated, to renove the violation and until the suit is
finally decided to preserve the property in dispute in
Status Quo."

10) Century Flour MIls Ltd. vs. S. Suppiah and

O's. AIR 1975 Madras 270 ( FB)

"9. In our opinion, the inherent powers of this court
under Section 151 C.P.C. are wide and are not subject

to any limtation. Were in violation of a stay order or

i njunction agai nst \a party, something has been done in

di sobedience, it wll| be the duty of the court as a policy
to set the wong right and not allow the perpetuation of
the wong doing. In our view, the inherent power wl

not only be available in such a case, but it is bound to
be exercised in that manner in the interests of justice.
Even apart from Section 151, we shoul d observe that as

a matter of judicial policy, the court should guard
against itself being stultified in circunstances like this
by holding that it is powerless to undo a wong done in

di sobedi ence of the court’s orders. But in this case it is
not necessary to so to that extent as we hold that the
power is avail able under Section 151. C.P.C"

11) T.M A Pai Foundation and Ors. Vs. State of

Karnataka & Ors. (1995) 4 SCC 1

In this case, suo nmotu contenpt proceedi ngs was

initiated by the Court against Secretary, Deputy

Secretary and Under Secretary to Medical Education
Department and few other officers of the State.

Expl anati on was given by these officers adnitting bona
fide error made in interpreting this Court’s order. This
Court having regard to the sequence of events,

extraordi nary speed in processing the representation of
the Association and conduct of the officers, held,

expl anati on not acceptable. Since the order of this Court
was explicit and clear but it was subverted on an ex facie
faulty and deliberately distorted interpretation at the

i nstance of the Association. Hence, this Court felt that to
accept their unconditional apology would be travesty of
justice and officers were thus held guilty of contenpt of
Court and their conduct censured by the Court. This

Court also held that unconditional apology is not a

conpl ete answer to violations and infractions of the
orders of this Court.

12) Satyabrata Biswas and O's. Vs. Kal yan Kunar

Ki sku and Ors. (1994) 2 SCC 266 This Court held thus:

4. Fromthe above it is seen that in relation to the properties an
order of status quo as of today, that is, 15th Septenber, 1988,
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had been passed by the court. It is conplained that there is a
violation of these three orders by the six respondents,

Sat yabrata Bi swas, Rev. Bilash Chandra Das, Salil Biswas,

Sushil Sharma, Rt. Rev. Dinesh Chandra Gorai and Rt. Rev.

John E. Chosh. The contenpt was for: (1) putting a padlock to
the main entrance of the prem ses on 3.7.1993; (2)

di sconnecting water supply, (3) obstructing sewerage line; and
(4) preventing the appellants fromgetting the roons repaired.
10. Under these circunstances the present civil appeal by
speci al |eave has conme to be preferred. It is urged on behal f of
the appellants that in view of status quo order dated 15th

Sept enber, 1982 regarding the fixed property in possession of
the Durgapur Di ocese no tenancy or sub-tenancy rights could

be created. It was al so urged that the said Somani Buil ders
becanme sub-tenant under an agreenment dated 10th May, 1993.

Such a sub-tenancy cannot be valid in view of the status quo
order. It is sonewhat strange that Somani Buil ders shoul d

made an oral application before the |earned Single Judge. On

the basis of the oral application, the order cane to be passed
in favour of the Somani Buil ders directing the Special Oficer to
renove the padlock. As to what was the nature of the prayer,

that too by a person who was not a party to any one of these
proceedi ngs, is not known. Therefore, the renoval of padl ock

on its instance, as directed by the | earned Single Judge, was
not warranted. As though to add insult to injury when the
appel | ant was conpl ai'ni ng about this order, the Division

Bench goes one step further and directs possession be given to
Somani Builders. This direction woul d anbunt to putting a
premiumon the illegality commtted by the former alleged

tenant A K. CGhosh.

23. Apart fromthe fact whether A K. Ghosh had a |ega

authority to sub-lease or not it was not open'to himto grant a
sub-lease in violation of the order. It is no use contending as
M. Chi danmbaram | earned Counsel for the respondents| does,

that there was a bar to such a sub-lease under the terns of the
status quo order. It has the effect of violating the preservation
of status of the property. This will all the nore be so when this
is done without the | eave of the court to disturb the state of
things as they then stood. It would anpbunt to violation of the
order. The principle contained in the maxim *Actus Curiae

Nermi nem Gravabit’ has no application at all to the facts of this
case when in violation of status quo order a sub-tenancy has
been created. Equally, the contention that even a trespasser
cannot be evicted without recourse to lawis wthout merit,
because the state of affairs in relation to property as on
15.9.1988 is what the Court is concerned w th. Such-an order
cannot be circunvented by parties with inpunity and expect

the court to confer its blessings. It does not natter that to the
contenpt proceedi ngs Sonani Builders was not a party. It

cannot gain an advantage in derogation of the rights of the
parties, who were litigating originally. If the right of sub-
tenancy is recogni sed, howis status quo as of 15.9.1988

mai nt ai ned? Hence, the grant of sub-lease is contrary to the
order of status quo. Any act done in the teeth of the order of
status quo is clearly illegal. Al actions including the grant of
sub-l ease are clearly illegal

I n our opinion, the respondent Nos.1-4 had

deliberately and with mala fide notive have conmitted
contempt of the High Court in conducting the lottery
quite contrary to the order of injunction passed by the
Hi gh Court on 04.01.2005 and its subsequent

ext ensions. Wen the auction was held, the order passed
by the High Court remain operative at the relevant tine.
The High Court has m serably failed in not issuing
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direction to the contemors to cancel the lottery held on
20, 21 and 22.03.2005 in violation of the sol emm order

passed by the High Court. |In view of the clear finding of
the Court that the respondent had acted in clear violation
of the order made by the High Court. It is settled |aw

that a party to the litigation cannot be allowed to take an
unfair advantage by commtting breach of an interim

order and escape the consequences thereof by pleading

m sunder st andi ng and thereafter retain the said

advant age gained in breach of the order of the Court.

Such viol ations should be put an end with an iron hand.

We are unable to accept the argunent advanced by

| earned Addl. Solicitor General that the respondents did
not understand the inplication and consequences of a

prohi bitory order passed by the H gh Court. W have

al ready expl ained their conduct and the refusal to cance
the order when they were advised to do so by the Hi gh
Court during the pendency of the contenpt proceedings.

The act of the respondent is not only willful but also

del i berat'e and contunaci ous. -~ The High Court conmmitted

a grave error of law by not holding that if there was a
doubt about the inplication of the order of the Court, the
al  eged contemors shoul d have approached the Court

and have clarified their alleged confusion. Likew se, this
Court while ordering notice in the present appeal @SLP
No. 15224 of 2006 have clearly directed on 18.09. 2006

that no license shall be granted on the basis of the lottery
and pursuant to the circul ar dated 20.01.2004.  Even

after the recei pt of the order, the respondents have not
cancelled the license;, but allowed themto continue the
busi ness. The reason is obvious. The respondents

t hough tendered unqualified apol ogy before the Hi gh

Court, the High Court was not inclined to go into the
guestion of apology in view of the observations nade by it
in the order inpugned in this civil appeal. Even before
us no apol ogy what soever was tendered by respondent
Nos.1-4. W, therefore, hold themguilty of willful and
del i berate act of contenpt. As it is evident that
respondent Nos. 1-4 have no regard for the orders passed

by this Court on 4, 19 and 20.01. 2005 and have scant
respect for the Court’s orders and have deliberately and
willfully and with utter disregard violated all the 3 orders
and are thus guilty of contenpt of Court. However,

taking a lenient view and taking into consideration of the
future prospects of the officers, respondent Nos. 1-4 we
are not inposing any puni shment for their wllful

viol ation of the order of the H gh Court and accept the
unqual i fi ed apol ogy filed before the H gh Court.

Respondent Nos. 1-4 are severely warned that they shal

not involve thenselves or violate the order passed by any
Court of law and will not resort to the unacceptable plea
that the said highly placed and highly qualified
government officials did not understand the inplication
and/ or consequences of a prohibitory order passed by

the Courts of law. They shall not hereafter also take the
pl ea of inventing an innovative defence that they did not
realise the inplications of the order passed by the H gh
Court which remai ned operative at the relevant tine.

In the instant case, the respondents have conducted

the auction quite contrary to and in violation of an

i njunction order passed by the H gh Court. Courts have
held in a catena of decisions that where in violation of a
restraint order or an injunction order against a party,
somet hi ng has been done in disobedience, it will be the
duty of the Court as a policy to set the wong right and
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not allow the perpetuation of the wong doing. |In our
opi nion, the inherent power will not only be avail able

under Section 151 CPC as available to us in such a case
but it is bound to be exercised in that manner in the
interest of justice and public interest. As rightly
observed by the Full Bench of the Madras High Court in
AlR 1975 Madras 270, that as a matter of judicial policy
the Court should guard against itself being stultified in
circunstances like this by holding that it is powerless to
undo a wong done in disobedience of the Court’s orders.
We, therefore, cancel all the auctions held on 20, 21 and
22.03. 2005 and direct the respondent Nos.1-4 not to
all ow t he successful bidders to continue the business

and shall stop themforthwith and subnmit a report to this
Court of strict conmpliance. W make it clear that we are
not expressing any opinion-on the nerits of the claim
made by the appellant Association in the wit petition
filed by them before the H gh Court which is pending. Al
the respondent Nos.1-4 are seni-or and experienced

of ficers ‘and nmust be presunmed to know that under the
constitutional schene of this country orders of the High
Court have to be obeyed inplicitly and that orders of this
Court \026 for that matter any Court should not be trifled
with. W have already found herei nabove that they have
acted deliberately /to subvert the orders of the H gh Court
evidently. It is equally necessary to erase an inpression
whi ch appears to be gaining ground that the mantra of
uncondi ti onal apology is a conplete answer to violations
and infractions of the orders of the Hi gh Court or of this
Court. W, therefore hold themguilty of contenpt of
Court and do hereby censure their conduct. Though a

copy of this order could be sent which shall form part of
the annual confidential record of service of each of the
said officers, we refrain fromdoing so by taking a | enient
view of the matter considering the future prospects of 'the
officers. As already stated, the officers shall not indul ge
in any adventurous act and strictly obey the orders

passed by the Courts of law. The civil appeal stands

al lowed. Though this is a fit case for awardi ng exenpl ary
costs, again taking a lenient view, we say no costs.




