Crl. A. No. 1337/2007

IN THE SUPREME COURT OF | NDI A
CRI M NAL APPELLATE JURI SDI CTI ON

CRIM NAL APPEAL NO_ 1337 OF 2007

CH NNARAJ & ORS. ..., APPELLANTS
VERSUS
STATE OF TAML NADU  ..... RESPONDENT
ORDER

This appeal is directed against the judgnent of
the trial court as well as the H gh Court whereby the
six appellants have been convicted and sentenced to
various terns of inprisonment for offences punishable

under Section 302, 149 etc. of the | PC

The facts |leading to the appeal are as under: -

The accused-appellants as also the conplai nant
party were all residents of village Mllapuram As per
t he evidence on record the conplai nants bel onged to the
Al'l India Anna Dravida Minnetra Kazhagam whereas the
appellants were nenbers of the Dravid Minnetra
Kazhagam The evidence also reveals the existence of
acute enmty between the two warring famlies on

several issues including the grazing of cattle.

On  8th June, 2001, at about 8: 00a. m, t he
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appel lants arnmed with deadly weapons such as knives,
iron rods and sticks came towards the house of P.W1
when they were stopped by the deceased Pachaya Pill ai
and his relatives who questioned them as to what they
were doing at that place. The appellants thereupon
attacked Pachaya Pillai causing himserious injuries on
the head and when the others, P.W.1 to 6, who were
close relatives of Pachaya Pillai, intervened on his
behal f they too were caused injuries. As a consequence
of the injuries sustained, Pachaya Pillai fell to the
gr ound. He was thereafter renpbved to the Governnent
Hospital at Kallakuruchi and was exam ned by PW 8 -
Dr. Sundara Murthy who was then on duty who further
referred him to the Governnent Hospital, Salem on
account of his serious condition. The injured
witnesses, P.W. 1 to 6, were also examned by P.W 16
— Dr. Uday Kumar and their injuries were recorded in
the Accident Register Exhibits P8 to P13. I ntimtion
was also sent to the Kallakuruchi police station
wher eupon P.W 19 the Police Sub Inspector went to the
Governnment  Hospital Kallakuruchi and recorded the
statement of P.W 1 (Exhibit Pl) and on its basis the
formal FIR was registered on 24th January, 2001 at
about 4:00 P.M P.W 19 also went to the place of
i ncident and nade the necessary inquiries. As Pachaya

Pillai was in a serious condition, the offence under
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Section 307 was incorporated as well and further
i nvestigation in the matter was taken up by the

| nspector, P.W 20.

After information had been received from the
Governnment Hospital, Salem that Pachaya Pillai had
di ed, Section 302 of Indian Penal Code was al so added
on against the appellants. The dead body of the
deceased was also subjected to a post-nortem
exam nation which was carried out by PPW 17 - Dr. Ravi
Shankar and he opined that the death had been caused
due to severe head injuries.

The trial court relying on the evidence of P.Ws.
1 to 6, all injured and very close relatives of the
deceased, as also the nedical evidence which supported
the ocular version that the injuries could have been
caused with knives, sticks and rods, and that the FIR
t hough recorded belatedly still cast no doubt on the
prosecution story, convicted and sentenced the accused/

appellants in the following terns: -

Rank of t he Convi ction and
charges accused sent ence

1st accused 147, 148, 323, R1. for 7 years for an offence
324, 325, 307 under Section 307 |.P.C. and Life

and 302 read | nprisonnent for an offence under
with 149 | PC Section 302 IPC and the sentences
shoul d run concurrently.
2n accused - do- RI1. for tw years for an offence

under Section 324 IPC, Rl for seven
years for an offence under Section
307 read with 149 IPC and life
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i mprisonment for an offence under
Section 302 read with 149 |IPC and
t he sent ences shoul d run
concurrently.

3rd accused

-do-

Each six nonths sinple inprisonnent
for an offence under Section 323 (2
counts) IPC seven years R for an
of fence under Section 307 read with
149 I PC and Life inprisonnent for
an offence under Section 302 read
with 149 [IPC and the sentences
shoul d run concurrently.

4th accused

-do-

Six months sinple inprisonment for
an offence under Section 323 |PC
three years Rl for an offence under
Section 325, seven years Rl for an
of fence under Section 307 read with
149 IPC and Life inprisonnent for
an offence under Section 302 read
with 149 |IPC and the sentences
shoul d run concurrently.

5th accused

- do-

Six nmonths sinple inprisonment for
an offence under Section 323 |PC
seven years Rl for an of fence under
Section 307 read with 149 |PC and
Life inprisonnent for an of f ence
under Section 302 read with 149 |PC
and the sentences should run
concurrently.

6th accused

-do-

Six nmonths sinple inprisonnent for
an offence under Section 323 |PC
seven years Rl for an of fence under
Section 307 read with 149 |PC and
Life inmprisonnent for an offence
under Section 302 read with 149 | PC
and the sentences should run
concurrently.

As al ready
sent enceof

H gh Court

counsel

genesi s of

the trial

i ndi cated above, the judgnent and

i n appeal .

i nci dent

court

has been confirmed by the

Bal asubr amani an, the |earned senior
the appellants has pointed out that the

had been suppressed by the

prosecution and as a matter of fact, sone incident

prior to the present one involving the same parties had

taken place at

police but

7:30A.M and had been reported to the

investigation had been made in that
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direction, or if made falsified the prosecution story
and had, therefore, been suppressed. As a corollary to
this argunent, he has argued that the injuries on the
person of the accused had not been explained which
caused a doubt as to what had actually happened on the
crucial day and as cross cases had been registered
inter se the parties, they ought to have been tried by
a common forum He has in support of the second
argunment, relied upon State of MP. v. Mshrilal (Dead)
& Ors. 2003 (9) SCC 426 to the effect that cross cases
should be tried together and that if the genesis of the
i nci dent was suppressed then the prosecution should
suffer.

The | earned counsel for the State, has however,
submtted that prosecution story had been given by
PW 1 to PW 6 all injured wtnesses, and there was
absolutely no reason whatsoever to doubt their
testi nony. He has also submtted that there was
undoubtedly some delay in the lodging of the FIR and
perhaps sone flaw in the investigation of the case as
the defence version had not been investigated by the
police, but these factors by thensel ves could not take
away the effect of the wevidence of six injured
W t nesses. He has finally submtted that the
conpl ainant party should not be nade to suffer on

account of a faulty investigation. He has cited State



Crl. A. No. 1337/2007

of Karntaka v. K. Yarappa Reddy (1999) 8 SCC 721 in

support of this plea.

W have heard the |earned counsel for the
parti es and gone through the record very carefully.

Concededly there are six injured wtnesses all
bel onging to the famly of the deceased. It is also a
fact that all the appellants are very closely related
to each other, the relationship inter se being A2 to A4
are the sons of Al, A5 is the son-in-law of Al and A6
father of A5. It is, therefore, apparent that the
entire famly has been roped in for this incident. As
al ready nentioned above, it has cone in the evidence of
P.W 1 and P.W7 that the relations between the parties
was gravely strained not only because of riva
political affiliations but also on account of other
i ssues such as grazing of cattle. It is in this
background that the evidence in this matter will have
to be exam ned.

The first point that has been raised by the
| earned counsel for the appellant was as to the del ay
in the lodging of the FIR inasnmuch as the FIR Exhibit
P1 was not the first report of the occurrence, and even
assuming it to be so, it had been |odged after a del ay
of 32 hours and as the said delay had not been
expl ai ned, a serious dent in the prosecution's case had

been nade. In this connection, we have gone through
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the evidence of P.W 1 who was the brother-in-law of
t he deceased. He stated that the police had taken a
statenent from him in the Kallakuruchi CGovernnent
Hospital on the 23rd January, 2001. He reiterated this
statenent repeatedly in the course of his cross
exam nation as well. Li kewise, P.W 3 Maninegal ai
deposed that the conplaint had been |odged at about
8:00 AAM on the norning of 23rd January, 2001 but in
the next breath pleaded ignorance as to whether it had
been | odged on that day. Li kewi se, P.W 6-Panchal i
falsified that the police personnel had net her and the
other injured wtnesses at about 8 o0'clock on the day
of the incident and her statenent had been recorded by
the police in the hospital on that day. W al so see
from the evidence of P.W. 8 and 16, the two doctors,
that informati on had been sent to the police station as
per procedure soon after the injured had been admtted
to the hospital. To our mnd, therefore, the fact
that sonme statenent had been recorded by the police on
the 23rd January, 2001 is clear from the prosecution
evidence itself. P.W 19, the police officer who had
recorded the FIR however, disowned the statenment nade
by P.W 1 and insisted that the FIR had been recorded
on the next day i.e. 24th January, 2001. Thi s
statenent is in stark contrast to the statenent of the

wi tnesses who had stated to the contrary. M.
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Bal asubramani an, therefore, appears to be right when he
contends that the report recorded on 24th February,
2001 was not the first report and that a statenent
recorded on 23¢ January, 2001, had been suppressed by
the prosecution. The connected argunent with regard to
the delay in the lodging of the FIR thus, becones

irrelevant in this background.

M. Bal asubramani an's second = subm ssion has
equal nerit. It has conme in the evidence of P.W 19
and P.W 20 that the appellants had also reached the
hospital at about 8:00a.m on the 23¢9 January, 2001
and that they had gone to the hospital directly from
the place of incident. As per the prosecution story,
the present incident had happened at about 8:00a.m
that is about half an hour after the first incident.
The Hi gh Court has found that as the two incidents were
separated not only in tine but also by distance it
woul d not have been necessary for the investigating
officers to investigate the defence story. We find
this observation to be erroneous, in the light of the
fact that if the appellants had gone straight to the
hospital at 7:30 a.m, the question of their causing
the injuries to the conplainant party, a kilonetre away
at 8:00a.m would not have been possible. It appears

that the warring parties had received injuries in one
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and the sane transaction and the finding of the Hi gh
Court to the contrary, thus, appears to be against the
record. It is also significant that the police had
itself registered Crine No. 25/2001 with respect to the
conpl ai nt | odged by t he accused and duri ng
i nvestigation it had transpired that the injuries had
been received by them at alnost the sanme tine. P. W
19, however, stated that despite the fact that the case
had been registered, he had not cared to take into
possession the injury certificates in respect of Crine
No. 25/2001. The evidence of P.W 20 in respect of
Raj adurai is even nore categoric. He deposed in his
cross exam nation that he had heard that two incidents
had taken place at the sane tine and place and both
parties had received injuries during the course of that
fracas. He, further, went to say that though this
information was with him he had not nmade any inquiries
even from the investigating Sub |Inspector so as to
ascertain the true state of affairs. The inference
that has to be drawn from these lapses is that a
deliberate attenpt to suppress the defence story had
been made. It is, therefore, obvious that as cross
cases had been registered wth respect to the sane

incident and in the light of Mshrilal’s case (supra),

in such a case would have been that they should be

tried together irrespective of +the nature of the
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offences involved so as to avoid a conflict of
judgnments at the hands of two different courts. 1In the
present matter, however, despite the police officers
being conscious of the fact that both parties had
suffered injuries in the sane transaction it had been
thought fit to file separate charge sheets. This is
contrary to the dictum laid down in the aforesaid

j udgment .

In nost cases that we have cone across, it is often
difficult to ascertain from the prosecution evidence
as to whether sone injuries had indeed been suffered
by the accused but in the present matter we have sone
very categoric adm ssions by the injured w tnesses as
also by the investigating officers. The injured
Wi t nesses have been very categoric that the first
report with regard to the incident had been recorded
on the 23rd January, 2001. Li kew se, P.W. 19 and 20
were categoric in admtting that the injuries had been
suffered by the appellants in the sane incident.
These injuries renmain unexpl ai ned. It is in this
situation that this Court in Babu Ram v. State of

Punjab (2008) 2 SCC Crim nal 727 held as under:

“I't is well-settled law that in a
mur der case, the non-explanation of the
injuries sustained by the accused at
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about the tine of the occurrence or in
the course of altercation is a very
i nportant circunstance from which the
court can draw the follow ng inferences:

“1. that the prosecution has
suppressed the genesis and the origin of
the occurrence and has thus not presented
the true version

2. that the w tnesses who have
denied the presence of the injuries on
the person of the accused are lying on a
nost material point and therefore their
evi dence is unreliable.

3. that in case there is a defence
version which explains the injuries on
the person of the accused it is rendered
probable so as to throw doubt on the
prosecution case.” [see Lakshm Singh v.
State of Bihar (1976) 4 SCC 394 p. 401
para 12]

It is true, as contended by the learned State

counsel, that the statenents of the injured eye
Wi t nesses have precedence over a di shonest
I nvesti gati on. However, this subm ssion poses great

difficulties and pitfalls for a court, as it becones
difficult to discover as to which of the two versions
is correct; the one given by the accused or the one
given by the prosecution, in the background that the
i nvestigator has not done his duty in a fair and
inpartial manner. The Court nust, therefore, fall back
upon its own experience and have an insight into the
nature of the crime in an effort to determine as to
what m ght have happened. It is also significant that

if material facts relevant to the matter are suppressed



12

Crl. A. No. 1337/2007

by the prosecution, the tilt nust be in favour of the
accused. Undoubt edl vy, every injury, however
insignificant on the person of an accused is not to be
expl ai ned by the prosecution but when we have a |arge
nunber  of injuries, a faulty investigation and
political and famly rivalries between the contesting

parties, the Court has to draw its own concl usi ons.

We, accordingly, allow this appeal, set aside
the conviction of the accused-appellants. It is stated
by M. Bal asubramaniam that his clients are in jail.
We direct that they shall be set at liberty forthwith

If not required in connection with any other case.

[J.M PANCHAL]

NEW DELHI
SEPTEMBER 16, 2009.
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IN THE SUPREME COURT OF | NDI A
CRI M NAL APPELLATE JURI SDI CTI ON

CRIM NAL APPEAL NO. 1337 OF 2007

CH NNARAJ & ORS. ..., APPELLANTS
VERSUS
STATE OF TAML NADU  ..... RESPONDENT
ORDER

W have heard the |earned counsel for the
parties.

Vide our separate —reasoned order, we have
all oned the appeal and set aside the conviction of the
appel | ant s.

It is stated by M. Bal asubramani am the |earned
senior counsel for the appellants that the appellants
are in jail. We direct that the appellants shall be set
at liberty forthwith if not required in connection with
any ot her case.

The reasoned order to foll ow

[J.M PANCHAL]
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NEW DELHI
SEPTEMBER 16, 2009.
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