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Sea Custons Act (8 of 1878), s. 167(81)-Liability of ' person
other than inporter-"Concerned in-or dealing wth ' goods",
nmeani ng of .

HEADNOTE

The 1st respondent had gone to, the 2nd respondent after
previous arrangenment with him wth a large sumof nmoney to
pur chase gol d which was known to themto be snuggled and to
have been inported into India against the restrictions
i nposed on the inport of gold. The police intervened.
recovered the gold and arrested them The  gol d was
confiscated wunder s. 167(8) of the Sea Customs Act, 1878.
The respondents were prosecuted for an offence under s.
167(81) and they were convicted by the trial [ court. On
appeal the H gh Court acquitted the 1st respondent hecause
it was of the viewthat as the 1st respondent” nerely
attenpted to purchase the gold it could not be said that he
was concerned in dealing with the snuggled gold within the
nmeani ng of the section. The High Court also acquitted the
2nd respondent because it held that before a person could be
convicted wunder s. 167(81), it nust be shown that he was
either a direct inmporter or concerned in sonme way in the
i mport of the smuggled article,, and that the section did
not include in its scope a person who subsequently obtained
the smuggled -goods and then dealt with them though the
smuggl ed goods thensel ves mght be liable to confiscation

In appeal to this Court,

HELD, (per Wanchoo, Shah, Sikri and Ranmaswam , JJ.) : (i)
The High Court was in error in holding that sinply because
the purchase was not conplete the 1st respondent was not
concerned in dealing with the srmuggled gold which was with
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the 2nd respondent. [14 D

The words "in any way concerned or in any manner dealing
with any goods" in the section, are of very wde inport.
The words "concerned in" nean "interested in, involved in
mxed up with", while the words "deal with" mean "to have
something to do with, to concern one self, to treat, to nake
arrangenent, to negotiate wth respect to sone thing."
Ther ef or e, when a person enters, into sone kind of
transacti on or attenpts to enter into sone kind of
transaction with respect to prohibited goods, and it is
clear that the act was done wth sone kind of prior
arrangenent or agreenent, it nust be held that such a person
is concerned in dealing with prohibited goods. [13 A-B; H]
(ii) On the | anguage of the section, it applies not only to
an actual snuggler or a person concerned in smnuggling but
also to all others who may be concerned with snuggled goods
after the snuggling is over provided they know that the
smuggled into the country in spite of a prohibition or
restriction, ~or they knew that the duty thereon had not
been paid. It “follows that the 1st respondent had the
necessary - know edge and intent or evade the prohibition or
the restriction even though he dealt

2

with the gold after the snuggling was over and was not in
any way concerned w'th the actual snuggling. He would
therefore be guilty under the section. The 2nd respondent
wag also guilty ' under -the section inasmich as he was
dealing with prohibited or restricted good sand had the
necessary know edge ‘and intent as required  under t he
section.[21 B, C, E]

| f the intention of the legislature was that the
person guilty under s.167(81) could only be a person. who
was concerned in some way or other wth the act ua
i mportation or exportation it woul d have been easy for it to
use the sane words as were used in the first part/ of s.
167(8) but it has not done so,. What s. 167(81) requires is
that the person who cones inter alia into possession of
prohi bi ted goods must know that there is some prohibition in
force wth respect thereto. But before he is found ‘guilty
it has further to be shown that he intends to evade the
prohi bi ti on. VWere the case is not of prohibition but  of
duty, the person accused under the section rmust be shown to
know that the duty has not been paid and also to have the
intention to, defraud the governnment of the duty payabl e on
the goods. So. long as the duty is payabl e and has not been
paid or so long as the prohibition or restriction remains in
force, any person acquiring possession of goods,  on which
duty has not been paid or with respect to which the
restriction or prohibition has been evaded, would have the
intent either to defraud the governnment of the duty payable,
for he acquires goods at a |lower price, or would “have the
intention to evade the restriction or prohibition because no
one would take the risk of smuggling unless he can find a
purchaser for the snmuggled 'goods. |If this were not so,
there would be a prem umon successful snmuggling and the
purpose of the section to punish snmuggling and stop it if
possi bl e, would be conpletely defeated, as there would be a
serious lacuna in the provision. [15 E-G 17 A-D

Cases under the English Act referred to.

Per Subba Rao, J. (Dissenting) : it had not been establish-
ad that the respondents had dealt with the gold wth an
intention to evade any restriction or prohibition inmposed on
their inmport. [7 F]

It is not open to the court to strain the |anguage of a
statute in order to read a causes om ssus and the court




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 17

cannot fill up a lacuna. Also, the court cannot construe
the section wth reference to the corresponding English
Section and English decisions because, the Indian and
English sections are not in pari materia. Under s. 167(81)
the material ingredients constituting an offence are; (i) a
person nust have a know edge that there is a prohibition or
restriction against doing any of the enunerated acts wth
respect to goods inported or exported contrary to the
restriction or prohibition inposed against their inport or
export, and (ii) he nust have acted with an intention to
evade such a restriction or prohibition. That is, the two
el ements of mens rea, nanely, know edge and intention nust
be established, because, know edge of an of fence cannot be
equated with an intention to commit the offence. The crux
of the offence is theinport of goods with the requisite
intent contrary to the -prohibition. The inporter who
smuggles the goods is certainly guilty under the section
because he inports themin derogation of the prohibition or
restriction. Al so, any person who deals with the goods in
the context of the inport in any of the connected ways set
out in the section, wth the requisite know edge and
intention would equally be guilty of the offence, because,
the enunerated dealings wth the goods prohibited or
restricted may be necessary to conplete the inport vis-a-vis
the inporter, even though they cover a field beyond the
point of inport as nornally understood, that is, when the
goods <cross the custons barrier. But® the intention to
contravene the prohibition cannot be inmputed to subsequent
dealers in

3

the goods after the inmporter parts with them ~though the
good. % thenselves can be confiscated in the hands of
whonsoever they are found. [4H, 5C, E-F, 6B-C, H]

JUDGVENT:
CRIM NAL APPELLATE JURI SDI CTI ON:* Cri m nal Appeal s Nos: 192
of 1961 and 183 of 1962.
Appeal s fromthe judgnment and orders dated August 11, 1961
of the Calcutta H gh Court in Crimnal Appeals Nos. 360 of
1959 and 345 of 1959 respectively.

W TH
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Appeal s by special |eave fromthe judgnment and orders dated
March 25, 1963 of the Bonbay High Court in Crimnal ~ Appeals
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SUBBA RAO J. delivered a dissenting Opinion. The Judgnent
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of  WANCHOO SHAH, SIKRI and PAMASWAM JJ. was delivered by

WANCHOO J.

The cl ause,

not open

Subba Rao, J. | regret ny inability to agree
on the construction of s. 167 (81) of the Sea
Customs Act, 1 8 7 8 The Acts have been
stated by nmy | earned brother, Wanchoo, J., and
need not restate them

Clause (81) of S. 167 of the Sea Custons Act
reads

"If any person knowingly, and with intent to
defraud the CGovernnent of any duty payable
thereon, or to

evade any prohibition or restriction for the
time being in force under or by virtue of this
Act with respect thereto acquires possession
of, ~or is’in any way concerned in carrying,
renmovi ng, depositing, harbouring, keeping or
concealing or in any manner dealing with any
goods whi ch have been unlawfully renpoved from
a warehouse or which are chargeable with a
duty which has not been paid or with respect
to the  inmportation or exportation of which
"any - prohibition or restrictionis for the
tinme bei ng in force as
aforesaid";..............

The penalty clause thereof reads : "such
person shall on conviction before a Mgistrate
be liable to inprisonnent for any term not
exceeding two years or to fine, or to both".
This clause introduces a crimnal offence. It
is triable by a Magi strate. The person con-
victed is liable to, inmprisonment for a term
not exceeding two years or-to fine or to both.
The rule of construction of such a clause
creating a crimnal offence is well settled.
The foll owi ng passage fromthe judgnent of the
Judicial Committee in The Gauntlet(1) may be
quot ed :

“"No doubt all penal statutes are to be
construed strictly, that is to say, the court
must see that the thing charged as an offence
is within the plain neaning of the words used,
and must not strain the words on any notion
that there has been a slip,~that there has
been a casus omissus that the thing is so
clearly within the mschief that it nust have
been intended to be included, and would . have
been included if thought of. On_ the  other
hand, the person charged has a right “to say
that the thing charged, although wthin the
words, is not wthin the spirit of t he
enact ment . But where the thing is brought
within the words and within the spirit, ‘there
a penal enactnent is to be construed, |ike any
ot her instrument, according to the fair
conmonsense neani ng of the | anguage used, and
the court is not to find or make any doubt or
ambiguity in the | anguage of a penal statute,
where such doubt or ambiguity would clearly
not be found or made in the sane | anguage in
any other instrunment."

therefore, nust be construed strictly and it is
to the court to strain the language in order to

read a casus om ssus. The court cannot fill up a I|acuna
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that is the province

(1) (1872) L.R 4 P.C. 184,191.

of the Legislature. The second rule of construction equally
wel | settled is that a court cannot construe a section of a
statute with reference to that of another unless the Ilatter
is in pari materia wth the forner. It follows that
decisions made on a provision of a different statute in
India or elsewhere will be of no relevance unless the two
statutes are in pari materia. Any deviation fromthis rule
will destroy the fundanental principle of construction
nanely, the duty of a court is to ascertain the expressed
intention of the Legislature. | am led to nake these
general remarks, as an attenpt was nade by the |earned
counsel for the appellant to persuade us to interpret the
words of the clause in the light of the decisions of the
Engl i sh courts on an anal ogous provision in an Act intended
to prevent smuggling. [t is not possible to state that the
English and the Indian Acts are in pari nmateria, though
their 'general” purposes are the same and though there is
sone: resenblance in the termnology used in them The
Engl i sh deci-sions, therefore,~ nmust be kept aside in
construing the rel evant provisions of the Indian statute.
Now coming to the relevant clause, the following material

i ngredients constitute an offence thereunder : (1) a person
nmust have a knowl edge that there is a prohibition or
restriction against doing any of the enunerated acts wth
respect to goods inported or exported contrary to the
restriction or prohibition inposed against their inport or
export; (2) he must have acted with an, intention to evade
such a restriction —or prohibition; there is no offence
unl ess the said two el enents of nens rea, nanely, know edge

and intention, are established. It is not- enough if a
per son has only know edge of such a  prohibition or
restriction; in addition he shall have  the intention to

evade such a prohibition or restriction against the inport
or export of goods, as the case nmay be. A person who
knowi ngly purchases snmuggl ed goods froman i nporter cannot
have an intention to evade a provision against inport, for
the prohibited goods have already been inported.” A person
who receives goods with the know edge that they are stolen,

goods cannot possibly have an intention to commt theft, for
the theft has already been conmtted, though he may have the

intention to receive the stolen goods. Know edge of an
of fence cannot be equated with an intention to comit the
of f ence. Such a construction effaces the di stinction

between the two distinct elenents of mens rea, know edge and
intention, laid down in the clause.

The only possible way out of the inevitable effect of the
plain words used in the said clause is to give a neaning to
the expres-

6

sion "inport" which that word cannot bear. To accept the
argunent of the |earned counsel for the appellant is to hold
that the process of inmport continues through innunerable
transacti ons between different persons without reference to
time or place and whether the goods existed or ceased to
exi st. Odinarily the process of inport comrences the
nonent the goods cross the custons barrier. That is the
meaning given to that word by this Court in J. V. GCokal &
Co. v. Assistant Collector or Sales-Tax(1l). But the said
cl ause gives that expression a wder nmeani ng. The
enuner at ed dealings with the goods prohibited or restricted
covered a field beyond the point of inport normal |y
understood by that expression. But all the said dealings
have an intimte nexus with the inport of goods wunder the
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Act . Goods may be inported through the nmachinery provided
under the Act; yet, a person may evade the restrictions by
fraud or otherwi se. Goods may also be illegally inported
into India outside the nachinery so provided. This is done
stealthily at different points of the vast sea |line of our
country. But in either case different persons may take part
in carrying, renmpving, depositing, harbouring, keeping -or
concealing or in any other manner dealing with any goods so
i mported. They are the necessary acts to conplete the
process of inmport. Such acts may be done by persons between
whom there was a prearranged plan before the goods were
brought into India. Different persons may al so take part in
such dealings with the requisite know edge or intention for
the purpose of conpleting the inport vis-a-vis the inporter.
Under the said-clause, therefore, the process of inport does
not end inmrediately the prohibited goods are brought into
India, but continues till the goods :are delivered to the
i mporter, . physically or constructively. The inporter who
smuggl es 'the goodsis certainly guilty under the -clause,
because he inports themin derogation of the prohibition -or
restriction. Any person-who deals with the goods in the
context of the inport as explained above in any one of the
connected ways -with-the requisite know edge and intention
woul d equal ly be guilty of the offence. " But the subsequent
transactions in regard to the said goods are outside the
process of the enlarged definition of ‘the expression

“inport". It would be incongruous to hold that a purchaser
from the inporter or a purchaser fromthe said purchaser

and so on, has anintention toevade the prohibition or
restriction, though he may have the intention to receive the
smuggl ed goods. How does such a purchaser evade the prohi-
biti on agai nst inport which has al ready been affected ? The

contrary construction wll Jlead to the anomaly ' of a
pur chaser,

(1) [1960] 2 S.C. R 852, 857, 858.

7

even after 20 years of the inport, being attributed the
intention to evade the prohibition against inport. Suppose
before the purchase of the goods by a stranger t he
prohibition was [|ifted. In such a situation, does the
purchaser comrit an offence ? If the contention is sound, he
does. This illustrates that the crux’ of the offence is the
import of goods with the requisite intent contrary to the
prohi biti on. For the said reasons the intention to

contravene the prohibition cannot be inputed to  subsequent
dealers in the said goods after the inporter parts wth
them

It is said that if the constructi on suggested by the | earned
counsel for the appellant be not accepted, many a person who
purchases smuggled goods will escape punishnent. A fair
readi ng of the Act discloses that the Act “nakes a
distinction between a custons offence and a crimna

of fence. The snuggl ed goods in the hands of whonsoever they
are found can be confiscated and, therefore, the State can
al ways trace the smuggled goods to their ultimte
destination. The smuggler and the persons concerned in the
smuggling are guilty of both custonms and criminal offences.
The Legislature, either intentionally or otherw se, has not
made t he dealings in such goods by persons other than those
mentioned in cl. 81 of s. 167 of the Sea Custons Act a
crimnal offence. Wen the clause does not bring them in

the court cannot, by construction, bring such a class of
persons wthin the said clause. It is for the Legislature
to do so and we are told that it has recently anmended the
secti on.
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I, therefore, agree with the H gh Court that it has not been
established that the respondents have dealt with the goods
with an intention to evade any restriction or prohibition
i mposed on the inport of the said goods.

In the result, all the appeals should be dism ssed.

Wanchoo, J. These two appeals on certificates granted by the
Calcutta High Court arise out of the sanme trial of the two
respondents for an offence under s. 167 (81) of the Sea
Customs Act,. No. 8 of 1878, (hereinafter referred to as
the Act) and will be dealt with together. The facts are not
in di spute and have been found as bel ow.

On  August 25, 1958, a constable attached to the Detective
Departnment, noticed Sitaram Agarwal a respondent and anot her
person at the crossing of Hariram Goenka street and Kal akar
street. The constable had certain infornmation with respect
to

8

t hese persons and decided to follow them These two persons
got into a bus and the constable also boarded the sane bus.
They got down at the unction of B. K Pal Avenue and J. M
Avenue and so did the constable.~ They then went to Narendra
Dev Square 'Wich is a kindof park. The constable kept
watch over themfroma distance. After a short time these
two men canme out of ‘the park and stood on the western foot-
path of J. M Avenue. Shortly thereafter a snmall taxi cane
there fromthe South and stopped. Respondent Wang Chit Khaw
(hereinafter referred to as the Chinese accused) was in that
taxi. He came down and shook hands with Sitaram Agarwal a
and the three got into the taxi. ~ Wen the taxi was about to
start, the constable disclosed his identity to the driver
and asked himto stop. He also asked the "three persons to
acconpany himto the thana. Thereupon Sitaram Agarwala and
the other man who was with himcanme out -of the taxi and
tried to run away. The constabl e caught hold of them and
put themin the police wagon which happened to come up | ust
t hen. The Chinese accused also tried to run away. The
constabl e -appeal ed to the nenbers of the public to 'help him
in securing the Chinese accused and he was secured'with the
hel p of two coll ege students and one ot her youngman. As the
Chi nese accused was runni ng away he threw away three packets
-which were picked up. In the nmeantine Sergeant -~ Mikherjee
canme there on a motor-cycle fromthe opposite direction and
det ai ned the Chinese accused. The three packets thrown away
"by himwere al so handed over. by the three youngnen to the

' Ser geant . Thereafter all the three persons who were
arrested ’'were taken to the police station along wth the
three packets. It was found in the police station that the

three packets contained 23 gold bars of about sixteen tolas
each with Chinese inscription -thereon. On search of the
person of Sitaram Agarwal a, a sumof Rs. 49,320 in notes of
various denomnation was found on him ' The Cust ons
authorities were infornmed and took charge of the gold | bars.
Eventual ly, the gold bars were confiscated under s. 167(8)
of the Act and thereafter the police after investigation
prosecuted the two respondents and the third man in respect
of -the offence under s. 167(81) of the Act.

These facts were held to be proved by the Magistrate so far

as the Chinese accused and Sitaram were concerned. He
therefore convicted them The case against the third man
was held -to be doubtful and he was acquitted. Two

convicted persons then filed separate appeals in the High
Court. The Hi gh Court -accepted the findings of fact
recor ded by the learned Mgistrate and came to t he
conclusion that on the facts proved there was

9
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no doubt that Sitaram had gone with a large sumof noney to
neet the Chinese accused in order to purchase the, gold bars
whi ch had been recovered fromthe, packets thrown away by
t he Chi nese accused.

The High Court then addressed itself to the question whether
on the facts proved the conviction of the two respondents
could be sustained in law. The charge against Sitaram
Agarwal a was that on the date in question and at the tine
and place which appeared in the evidence he had gone there
by previous arrangenent to purchase the snuggled gold bars
from the Chinese accused and was therefore concerned in
dealing with srmuggled gold and thereby conmitted an offence
under S. 167(81) of the Act. The charge agai nst the Chinese
accused was that he had in his possession 23 snuggled gold
bars which he wanted to sell ‘to Sitaram Agarwal a and anot her
person by previous arrangenent. and as such he was concerned
in dealing with snuggl ed gold and was guilty under s. 167
(81) of the Act.~ So far as Sitaram Agarwal a was concer ned

the Hi gh Court held that by nerely going to the park in
order to ‘purchase smuggl ed gold by previous arrangenent, it
could not be said that SitaramAgarwala was in any nanner
dealing with srmuggled gold. The H gh Court was of the view
that there was a nmere attenpt to purchase smuggled gold on
the part of Sitaram Agarwal a, but as the purchase was not
conpleted it could not be said that Sitaram Agarwala was
concerned in dealing with the smuggl ed gold.. The Hi gh Court
therefore ordered the acquittal of ~Sitaram Agarwal a,
respondent. As to the Chinese accused, the Hgh Court held
that though he was found in possession of smuggled gold,
which he knew to be such, and had attenpted to sell that
gold surreptitiously, s. 167(81) required know edge that the
article in question was snmuggled and intention to  defraud
the Governnent of any duty payable thereon or to evade any
prohibition or restriction for the time being in force under
or by virtue of the Act. In view of the intent necessary,
the High Court was of the view that before a person could be
convicted wunder s. 167(81) it rmust be shown that he was
either a direct inmporter or concerned in sonme way in the
i mport of the smuggled article. 1In other words,” the High
Court thought that the section dealt with goods while they
were being smuggled; it did not include in its scope a
person who subsequently obtained the smuggled goods and t hen
dealt with them though the snuggl ed goods thensel ves mi ght
be liable to confiscation when seized. Consequently, the
High Court ordered the acquittal of the ~Chinese accused
also. As the inter-

10

pretation of s. 167(81) was involved, the H gh Court granted
certificates; and that is howthe two appeal s have cone up
bef ore us.

The facts are not in dispute in this case and have been set
out above. Thus the question that arises before us'is the
interpretation of s. 167(81) and two aspects of that section
have to be considered. The first aspect is the anbit of the
words "in any way concerned in or in any manner dealing wth
any goods wth respect to the inportation of which any
prohibition or restriction is for the tinme being in force as
aforesaid". The second aspect is with respect to the intent
necessary under the section and whether that intent can
arise where snuggling is over and smuggl ed goods are the
possessi on of persons other than those actually concerned in
the snuggling and are then dealt with by themin sonme manner
or other.

W may briefly indicate the scheme of the Act in order to
appreci ate the purpose behind S. 167(81). The object of the
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Act is to provide machinery for the collection inter alia of
import duties and for the prevention of snuggling. Wth
that object custons frontiers are defined, (Ch. 1); Custons
officers are appointed wth, certain powers, (Ch. 11);
ports, wharves, customhouses, warehouses and boarding and
| andi ng-stations are provided for, (Ch. [I11); prohibitions
and restrictions of inports and exports are envisaged, (Ch.
IV); levy of and exenption fromcustom duties and the manner
in which it has to be done is provided, (Ch. V); drawbacks,

i.e., refunds are provided in certain circunmstances, (Ch.
VI); arrival and departure of vessels is controlled, (Ch.
VIl and Ch. WVI1l); provision is made for the discharge of
cargo, (Ch. I X), and clearance of goods for hone con-

sunmption (Ch. X); provision is also nade for warehousing
and transshiprment, (Chapters X, Xil1); provisions are also
made for exportation or shipnent and re-landing (Ch. X I1);
speci al provisions have been made relating to spirit (Ch.
XIV) and coasting trade (Ch. 'XV). Then cones Ch. XV
dealing with of fences and penalties. Ofences enunerated in
Ch. XVl ‘are of two kinds; first there are contravention of
the Act and rules thereunder which are dealt with by Custons
officers and the penalty for which is inposed by them
These may be conpendi ously called custons offences. Besides
these there are crimnal offences which are dealt wth by
Magi strates and which result in conviction and sentence of
i mprisonnment and/or fine. These two kinds of offences have
been created to ensure that no fraud is conmtted in the
matter of paynent of duty and also to ensure that there is
11

no smuggling of goods, wthout paynent of duty or in
defiance of any prohibition or restriction inposed under Ch.
IV of the Act.

It is necessary for our purpose to set out two provisions of
S. 167 which is in Ch. XVI. These are s. 167 (8) and 167
(81 Section 167 (8) is in these terns -

"167. The offences nentioned in the first colum  of the
following schedule shall be punishable to the ext ent
mentioned in the third colum of the sane with reference to
such of fences respectively: -

(1) Ofences

"(8) If any goods, the inportation or exportation of which
is for the time being prohibited or restricted by or under
Chapter |V of this Act, be inported into or exported from
India contrary to such prohibition or restriction: or Etc.
Etc.

(2) Section of this Act to which offence has reference 18 &
19

(3) Penalties

such goods shall be liable to confiscation; and any person
concerned in any such offence shall be liable to a penalty
not exceeding three tines the value of the goods, - or not
exceedi ng one thousand rupees."

Section 167(81) wth which we are particularly concerned
reads thus

(1) O fences (continue)..

"(81). If any person knowingly, and with intent to defraud
the CGovernnment of any duty payable thereon, or to evade any,
prohibition or restriction for the time being in force under
or by virtue of this Act with respect thereto acquires
possession of, or is in any way concerned in carrying,
renovi ng, depositing, harbouring, keeping or concealing or
in any manner dealing with any goods which have been unl aw
fully removed froma warehouse or which are’ chargeable with
a duty which has not been paid or with respect to the
i mportation or exportation of which any prohibition or
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restrictionis for the time being in force as aforesaid; or
(2) Section of this Act to which offence has reference
Gener a

(3) Penalties

such person shall on conviction before a Magistrate be
liable to inmprisonnent for any term not exceeding two years
or to fine, or to both;

Lisup. C. 1/66-2
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It will be seen that S. 167 (8) deals with what we have
call ed custons offences while s. 167(81) deals with crimna
offences. It is well-settled by the decisions of this Court
that goods which have been inported against the prohibition
or restriction inposed under Ch. [V of the Act are liable
to confiscation at any tinme after inport and this liability

extends even in the hands of third persons who may not have
had anything to dowith the actual inport. So long as it is
proved ~that the goods had been inported against the
restrictions inposed under Ch. 1V, the goods remain |iable
to confiscation whenever found even if this is long after
the inport is over and even if they are in possession of
persons who had nothing to dowith the actual inport. It is
also well-settled by the decisions of this Court that the
second part of the penalty relating to any person applies
only to a person concerned in the inportation or exportation
of the goods and /does not apply to a person found in
possessi on of the snuggl ed goods who had nothing to do wth
the inportation or exportation thereof: (see  Shivanarayan
Mahato v. Collector of Central Excise and Land Custons(1l).
The main contention. of the respondents which has found
favour with the H gh Court was that s. 167(81) when it deals
with persons and subjects themto inmprisonment and fine on
conviction by a Magistrate is also concerned wth persons
who are in sone way or other actually concerned ' in the
import and has no application'to third persons who had
nothing to do with the actual inport but m ght have cone in
possessi on of smuggl ed goods even knowi ngly after they had
been snuggled. Before however we consider this contention
whi ch has found favour with the Hi gh Court we should like to
di spose of the other contention which was raised on behalf
of Sitaram Agarwala and which al so found favour ~with the
High Court. It will be seen that s. 1 67 (8 1) deals wth
persons who do certain things with the know edge and i ntent
therein specified and one such person with whom that pro-
vision deals is a person who is, in any way concerned in or
in any manner dealing wth any goods wth respect to
i mportation of which any prohibition or restrictionis for
the time being in force. The Hi gh Court has held on._ the
facts in this case that Sitaram Agarwal a cannot be said to
have been concerned in or in any nanner dealing wth
prohi bi ted goods i nasnmuch as he was nerely negotiating wth
the Chinese accused for their purpose but the deal had not
been concluded. The view which found favour with the  High
Court thus was that if the deal had been conpleted, Sitaram
Agarwal a could be said to have been concerned in dealing
with the prohibited goods but as the deal was not conpleted
and he
(1) C. A 288 of 1964, decided on 14-8-65.
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was merely attenpting to purchase the goods it could not be
said that he was in any way concerned in or in any nmanner
dealing with them W are of opinion that the view taken by
the High Court is not correct. The words "in any way
concerned in or in any manner dealing with prohibited goods"
are of very wde import. It is neither desirable nor
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necessary to define all manner of connection with the
prohi bi ted goods whi ch m ght cone within the neaning of the
words "in any way concerned in or in any manner dealing with

such goods". It will depend on the facts found in each case
whether it can be said that any person was concerned in
dealing with such goods. We shall therefore confine

ourselves to the facts of the present case and gee whether
on these facts, it can be said that Sitaramwas in any way
concerned in or in any manner dealing with the goods. Now
the evidence which has been accepted by both the courts is
that Sitaram had gone with a | arge sum of noney to purchase
the gold which was known to, be snuggled and to have been
inmported into India against the restrictions inposed on the
import of gold. It has also been proved that Sitaramdid so
after previous arrangenent with the Chinese accused. |If the
constabl e who was follow ng Sitaramhad’ not interfered the
deal woul d have gone through and Sitaram woul d have paid the
noney .and purchased the snuggled gold. ’'This was a case
therefore where by neans of previous arrangenent wth a
person i'n possession of a snuggled article, the intending
pur chaser - _had gone to purchase it and the deal did not go,
through only because the police intervened. In such
ci rcunmst ances where by previous agreenent or arrangement a
person goes to purchase an article which he knows to be
smuggled it would inour opinion be a case where such a
person nust be held to be concerned in dealing with the
prohi bited goods. Where a person does any - overt act in
relation to prohibited goods which he knows to be such and
the act is done in consequence of a previous arrangenent or
agreement it would in our opinion be a case were the person
doing the act is concerned in dealing with the, prohibited
goods. In other words any transaction relating to pro-
hi bited goods which is done or attenpted to be done after
some kind of prior arrangenment or agreenment would ' in our
opinion clearly anount to the person being concerned in
deal i ng with the prohibited goods. Bot h the wor ds
"concerned" and "deal" have a wi de connotation. The words
“concerned in" nean "interested in,, involved in, mxed up
with" while the words "deal with" nean "to have sonething to
do with, to concern one-self, to treat, to nmke arrangenent,
to negotiate with respect to sonething”". Therefore when a
person enters into some kind of transaction or attenpts tee

14

enter into sone kind of transaction wth respect to
prohi bited goods and it is clear that the act is done wth
some kind of prior arrangenment or agreenent, it nust be held
that such a person is concerned in dealing with ~prohibited
goods. The fact that the act stopped at an (attenpt to
purchase as in the present case when the police  intervened
does not in any way nean that Sitaramwas not concerned in
dealing with the snuggled gold. The evidence shows that
there nmust have been a previous arrangenent with the Chinese
accused to purchase the snuggled gold. Sitaramwent to the
appoi nted place and net the Chinese accused surreptitiously
and had a large’ sumof nmoney with himto pay for the gold.
He had sat down with the Chinese accused in the taxi and
there is no doubt that if the taxi had not been stopped, the
transaction for the purchase of the snuggled gold would have
gone through. |In these circunstances even though Sitaram
had not conme into actual possession of the snuggled gold
before the police intervened, there is no doubt that he was
concerned in -dealing wth prohibited goods. We are
therefore of opinion that the High Court was in error in
hol di ng sinply because the purchase was not conplete that
Sitaram was not concerned in dealing with the smuggled gold
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whi ch was found with the Chinese accused. The acquittal of
Sitaramon this ground nust therefore be set aside.

This brings wus to the main question which arises in the
present appeal, nanely, what is the intent required in a
case com ng under s. 167(81) and whether such intent can be
said to arise at all in a case where the inport is conplete
and the prohibited goods are in the possession of a third
person who had nothing; to do with the inport. For this
purpose we shall refer to that part of s. 167(81) which
deals with the acquisition of possession of prohibited goods
and what we say about that part will equally apply to the
other parts of s. 167(81). W may add that we are dealing
here with the first half of s. 167(81) and not wth the

second hal f. This part of s. 167(81) which we have taken
for the purpose of finding out what is the know edge and
intent that s. 167(81) requires would run thus : "If any

person knowi ngly, and with intent to defraud the Governnent
of any duty payable thereon, or to evade any prohibition or
restriction for the tine being in force under or by virtue
of the Act with respect thereto acquires possession of any
goods wth respect to which duty has not been paid or wth
respect to the inportation-of which any prohibition or
restriction is for the tine being in force." The argunent
which has found favour with the High Court is that the
section, requires knowedge on the part of the accused
15

that the goods were inported against the -prohibition or
restriction in force. This is undoubtedly so.  The section
further requires that the person who has this know edge
should also have the intention either to defraud the
Government of any duty payable thereon or to evade any
prohibition or restriction for the tinme beingin force under
or by virtue of the Act. Mere know edge that the goods are
prohi bited goods or goods on whi ch duty has not been paid
woul d not be enough; the section further requires that there
should be an intent to defraud the Governnent of the duty
payable or to evade any prohibition or restriction. The
argunent on behalf of the respondents which ‘has' been
accepted by the High Court is that once the -goods have
evaded t he payrment of duty or have evaded the prohibition or
restriction. with respect to their inport and the  snuggling
whet her of dutiable or prohibited goods is conplete, a third
person who cones into possession of such goods thereafter
and who had nothing to, do with the smuggling itself cannot
be said to have the intent to defraud the Governnent of any
duty payable (for such defraudi ng had al ready taken place)
or to evade any prohibition or restriction (for such
prohibition or restriction had already been evaded). In
effect, the argument is that this part of s. 167(81)
corresponds to s. 167(8) where a person has to be concerned,
in the actual inportation before he can be I|iable to a
penal ty.

Now i f the intention of the |legislature was that the ' person
guilty under s. 167(81) could only be a person who was  con-
cerned in some way or other with the actual inportation  or
exportation it would have been easy for it to use the sane
words in s. 167(81) as were used in the first part of s.

167(8). But the legislature has not done so and the
guestion is whether the words used ins. 167(81) have a
different meaning fromthose used in s. 167(8). VWhat  s.

167(81) requires is that the person who cones inter alia
i nto possession of prohibited goods nust know that there is
sonme prohibition in force with respect thereto. But before
he can be guilty under s. 167(81) it has further to be shown
that he intends to evade the prohibition. Were the case is
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not of prohibition but of duty, the person accused under s.
167(81) nmust be shown to know that the duty has not been
paid and also to have the intention to defraud the
CGovernment of the duty payable on the goods. The question
that arises is whether the third person who has cone into
possessi on know ngly that the goods are prohibited or the
goods are dutiable and the duty has not been paid can be
said to have the intention of evading the prohibition or to
defraud the Government of the duty

16

payabl e, even though he may not have anything to do with the
smuggl i ng of the goods.

It seens to us (taking a case of prohibition) that if the
prohibition is still in force, the person who acquires
possessi on of prohibited goods knowing themto be prohibited
i ntends to evade the prohibition by the action, even though
he nmay not have been concerned.in the actual snuggling of
the goods., So long as the prohibition |lasts any person who
cones into possession of prohibited goods, though he may not
be concerned in the actual smuggling would stiff in our
opi nion have ~the intent to evade the prohibition when he
remains in possession of the goods which are prohibited.
The prohibition in our opinion does not cone to an end as
soon as the Custonms frontier is crossed. So long as
prohibition is in/force and the goods are prohibited goods
any person in possession thereof, even though he nay not be

concerned with the actual snuggling would still be guilty of
evading the prohibition by keeping the goods in hi s
possessi on. If this were not so, it would mean that once

the prohibition has been successfully evaded by the actua

smuggler the goods would be free from the taint of
prohibition and could be dealt with by any person as if
there is no prohibition with respect to them |If that were
to be the nmeaning of s. 167(81) there would be a | serious
| acuna in this provision which is meant to prevent
smuggl i ng. Srmuggl i ng does not only stop at inporting the
goods in the face of prohibition; it envisages subsequent
transactions |ike sale of the smuggled goods, for no one
woul d take the risk of snuggling unless he can find a market
for smuggled goods. Therefore the purchaser of snuggled
goods though he may not be concerned in the snuggling would
in our opinion be equally guilty of evading the prohibition
by maki ng the purchase. The sane in our opinion applies to
defraudi ng the Governnent of the duty. Where goods had been
smuggl ed in wthout paying duty the snmuggler in such a case
also intends to sell the goods and nmake profit thereby. The
purchaser of such smuggl ed goods even though he may have
nothing to do with actual snuggling, usually ‘“acquires. the
goods at a | ower price because the paynent of duty has / been
evaded. Ther ef ore when such goods reach even third /hands
there is always the intention to defraud the CGovernnment of
the duty payable on the goods. This appears to us to be the
true interpretation of s. 167(81), which as we have said
earlier is in different words fromthe first part of _s.
167(8), which deals with actual inportation or exportation

Section 167(81) does not deal with actual inportation or
exportation; it deals with defrauding the Government of the
duty payabl e or evading the prohibition or
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restriction. So long as the duty is payable and has not
been paid, or so long as the prohibition or restriction
remains in force any person acquiring possessi on of goods on
which duty has not been paid or restriction or prohibition
has been evaded woul d have the intent either to defraud the
CGovernment of the duty payable for he acquires goods at a
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| ower price or would have the intention to evade restriction
or prohibition. If this were not so, there would be a

prem um on successful snmuggling and once the goods have
entered the country wi thout paying 'duty or have entered the
country after evading the prohibition or restriction, they
can be dealt with as if they were duty paid goods or goods

whi ch had not evaded the prohibition or restriction. The
purpose of S. 167(81) is to punish snuggling and stop it if
possi bl e. That purpose in our opinion would be conpletely

defeated if the interpretation which has found favour wth
the Hi gh Court were accepted. W cannot therefore accept
that the words used in S. 167(81) only apply up to the stage

of actual inportation and the person who is guilty
t her eunder must be -somehow concerned in the actua
importation. It seens to us that they apply in the case of

prohi bited or restricted goods so | ong as the prohibition or
restriction lasts and whoever is in possession of such goods
or comes into possession thereof, even after the smuggling
is over nmust be attributed with the intention of evading the
prohi biti'on-or restriction provided he knows that the goods
were smuggledinto the country in spite of the prohibition
or restriction. Simlarly where the goods are dutiable and
the duty has not been paid on them any person acquires them
with the know edge that the duty thereon has not been paid
woul d have the intention to defraud the Governnent of duty,
even though he may not be the person actually concerned in
the smuggling. We therefore hold that S. 167(81) has a
wi der sweep than S. 167(8) and it does not only apply to a
person who nmay have been actual 'y concerned in sonme way or
other with snuggling but also-inter alia to persons who may
have cone into possession of goods even after the snuggling
was over. So long as the prohibition or restriction renmains
in force or the duty has not been paid even a third ' person
coming into possession of such - goods would have the
intention either to evade the prohibition or restriction or
to defraud the CGovernnent of the duty payabl e thereon

It remains nowto refer to a few English cases because our
Act of 1878 was npdel ed on the English Custons Consolidation
Act, 1876. Deci sions of English courts therefore with
respect to correspondi ng provisions of the English Act woul d

in our opinion be helpful in the matt er of the
interpretation of S. 167(81).

18

Section 186 of the English Act corresponds to many of the
provisions contained in s. 167 of the Act.- In ~particular

the provision corresponding to s. 167(81) is in these
terms: -
"Every person who....... shall bel in any. way
knowi ngly concerned in carrying, renoving,
depositing, concealing, or in any manner
dealing with any such goods with intent to
defraud Her Maj esty of any duties due 'thereon
or to evade any prohibition or restriction of
or application to such goods........ "
Such goods" in the context of the section nmean either
prohibited or restricted goods or goods on which duty is
| evi abl e.
The other clauses of s. 186. of the English Act do not
specifically contain words relating to intent. But in
Frailey v. Charlton (1) it was decided that intent to
defraud the revenue or to evade a restriction or prohibition
would apply to other clauses of s. 186 also. Thus the
English Act by s. 186 also requires that a person who was
concerned in carrying, renmoving etc., or in any nanner
dealing with any prohibited or restricted goods or dutiable
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goods nust do so knowingly and with intent to defraud Hi s
Maj esty of any duty due thereon or to evade any restriction
or prohibition.
The interpretation of this provision in s. 186 was
considered in Beck v. Binks (2). 1In that case the facts
were that a person was found in possession of uncustoned
goods in London and it was urged, as was urged before the
High Court in the present case, that the person concerned
could not be said to be carrying the uncustomed goods wth
intent to defraud H s Mjesty of the duty because such an
of fence could only be conmtted by the actual smugglers or
i mporters of goods or persons engaged in carrying the goods
fromthe ship etc. at the port of inportation with intent to
evade the paynent of duty or tax. This contention was nega-
tived and the court held that "the offence of know ngly
carrying or in any manner dealing with uncustoned goods with
intent to defraud H s Mjesty of the duty due thereon
contrary ‘to s. 186 is not only conmtted at the port of
entry 'or ‘the place where the goods are actually | anded; it
is conmitted anywhere in the realmby a person acting in the
manner described by the sub-section". Lord Goddard C. J.
made the foll owi ng observations at p. 252
"If a person_ is knowi ngly carrying uncustoned
goods, he is assisting in the smuggling of the
goods; for while goods are no doubt snuggled
when they are brought into
(1) L.R [1920] 1 K.B. 147.
(2) L.R [1949] 1 K B. 250.
19
the country it isno good bringing snuggled
goods into, the country unless sonething can
be done with them Such a person is intending
to defraud H's Majesty of the custonms as nuch
as anybody else. The intent is there ! it is
al | part of one operation.............
O herwi se, a nost extraordinary lacuna is |eft
in the Act, for it can then be said that, once
a man has got away fromthe port of ‘entry or
from the place where the goods were actually
| anded, no one dealing with the smuggled goods

and carrying theminland will ever be qguilty
of an offence. | do not think that has -ever
been held, and | amcertainly not prepared to
hold it now, | think it clear that this

appel l ant was dealing with-that is, carrying
uncust omed goods and that he was carrying them
with intent to defraud Hs Majesty of the
duties thereon.™
The next <case to which reference may be nade is Rex v.
Cohen(1). In that case 352 Swiss watches which' were
uncustomed were recovered fromthe accused and- he was
charged with being in possession of uncustomed goods wth
intent to defraud His, Mjesty of the duties thereon
contrary to s. 186 of the English Act. Dealing wth the
guestion of intent to defraud, it was held” that if the
accused knew that the goods were uncustoned, the intention
to defraud the revenue may be inferred. Here also the
uncustoned goods were recovered from the house of the
accused at Edgware and there was nothing to show that he was
in any way concerned with actual srmuggling. Even so, the
court held that he nust be held to be intending to defraud
t he revenue.
The next case to which reference may be, nade is Sayce, V.
Coupe(2). In that case the accused-was in possession of
certain Anerican cigarettes on which duty had not been paid.
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It was held that where a person has in his possession goods
which are to. his know edge uncustonmed and which he intends

to use or sell,, heis guilty of the offence of Kkeeping
uncustoned goods with intent to defraud the revenue of the
duties thereon contrary to s. 186. |In that case there was

nothing to show that the accused had anything to do with the
i mportation or smuggling of the goods. Even so, it was held
that he had the intent to defraud the revenue.

The next case to which reference may be nade is Schnei der v.
Dawson( 3) . That was a case where a civilian bought from
American servicemen cigars and spirits which had been
imported free of duty for the use of United St ates
Servi cenen under art

(1) L.R [1951]1 K. B. 505. (2) L.R [1953] 1 K. B. 1.
(3) L.R [1960]2 QB. 106
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agreement between-the British and American Governments and
kept themfor his own use. He was charged wth know ngly
and with /intent to defraud Her Majesty of the duty payable
t her eon bei ng concerned in Kkeeping goods which wer e
chargeable with duty on which duty had not been paid. It
was held that the person’s conduct clearly anmounted to
keeping the snuggl ed goods and there was intent to defraud
the revenue. This case was under the English Custons and
Exci se Act of 1952, but the principle under the English Act
of 1876 was fol | owed.

These cases clearly indicate that the offence under the
correspondi ng provision of the English Act can be comitted
long after the actual smuggling is over and even if the
person found in possesSi on of goods on which duty had not
been paid had nothing to do wth snuggling. These cases
thus «clearly support the interpretation we have put on the
rel evant words of s. 167(81).

Further the case of Schneider(2) shows that it has always
been held in England that if ~dutiable goods have been
brought into the country w thout paying the duty, the duty
attaches to the goods brought into the country and though it
nmay not have been paid at the nonment of bringing the / goods
for sone special reasons (as, for exanple, where it is neant
for a foreign anbassador) the duty is leviable |later on when
the goods pass into the hands of persons other ~than the
privileged person. The sane in our view applies equally to
goods which are smuggled into the country and the duty has
been evaded. The duty always renmi ns payabl e on goods which
have been brought in w thout paynment of duty and whoever
deals with themeven at a |l ater stage after the operation of
smuggling is over would still be liable to pay the duty and
if he does not, he nust have the intention to defraud the
Government of revenue. The sane applies to prohibition and
restriction and so long as the prohibition or restriction
remains in force, the person dealing with the snuggled goods
whi ch had evaded the prohibition or restriction nmust al so be
held to evade the prohibition or restriction. 1In the view
that we have taken it is therefore unnecessary to consider
when the inport or snuggling ends, for s. 167(81) hits not
only persons concerned in snuggling or inporting but also
all others who cone into possession of or deal w th snuggl ed
goods after the snuggling is over.

Lastly |earned counsel for the respondents refers us to s.
135 of the Customs Act (No. 52 of 1962). That section
provides for what was fornerly provided in s. 167 (81) of
the Act. The argunent is that it is in very different
terms. That is undoubtedly so.

(1) L.R [1960] 2 Q B. 106
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But it does not follow fromthe fact that the corresponding
section’ in the 1962 Act is differently worded that the
provision in s. 167 (81). cannot have the nmeaning which is
bei ng pressed before us on behalf of the appellant. The
interpretation of s. 167(81) must depend upon the | anguage
of that provision itself and on the |anguage used in s.
167(8) we have, no doubt that it applies not only to an
actual snuggler or a person concerned in smuggling but also
to all others who may be concerned with smuggl ed goods after
the smuggling is over.
In the view that we have taken of the meaning of s. 167(81)
it follows that on facts found Sitaram Agarwala was
concerned in dealing with prohibited or restricted goods.
It also follows on facts found that he had the necessary
know edge and intent to evade the prohibition or the
restriction even though he dealt with the goods after the
smuggling was over and was not in any way concerned wth
actual ~smuggling. He woul d therefore be guilty under s.
167(81) of the Act. W therefore allow the appeal, set
asi de the order of acquittal nade by the H gh Court, restore
the order of  the Presidency Mgistrate and confirm the
sentence passed on Sitaram Agarwal a by the Magistrate
It also follows on facts found that Wang Chit Khaw is guilty
under s. 167 (81) inasnmuch as he was dealing with prohibited
or restricted goods and had the necessary know edge and
intent as required under that section. =~ W therefore allow
the appeal, set aside the order of the Hi gh Court, restore
that of the Presidency Magistrate and confirmthe sentence
passed on him by the Magistrate.

ORDER
In accordance with the opinion of the majority the appeals
are allowed, the orders of the Hi gh Court are set aside, the
orders of the Presidency Magi strate are restored ‘and the
sentences on the respondents are confirmed.
22




