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ACT:

Indian Inconme-tax Act, 1922 (Act 11 of 1922), Ss. 4(3) (1)
and 15B-Donation to Trust-One object  not ~charitable in
nature, and income to be utilised for -any one of the
obj ects-1f exenpted.

HEADNOTE:

The assessee cl ai ned exenption fromtax under s. 14-B'of the
I nconmetax Act, 1922 for a sumdonated to a Trust, whose nost
of the objects were charitable and religious in nature, but
one was not, and it was open to the trustees to utilise the
income of any one of the objects to the exclusion of al
ot her objects. The Revenue rejected the claimfor exenption
, but the Appellate Tribunal allowed it as it had in
relation to the previous assessnent year held that the Trust
was a public trust.On reference, the H gh Court  answered
t he question against the assessee.ln appeal to this Court,
the assessee contended that (i) this particul arobj ect

nmust not be read isolated fromthe other object.-, ~of the
trust but having regard to the inmedi ately precedi ng object
which was to run hospitals and di spensaries, the inpugned
obj ect , viz., the manufacture of phar maceuti cal and
medi ci nal preparations nust be deened to be for the purpose
of carrying out the earlier object, and (ii) the H gh Court
acted in excess of jurisdiction in raising a new question
which was not raised by the Appellate Tribunal, nanely,
whet her the trust itself was constituted for whol | y
religious or charitable purposes within the neaning of s. 4
(3) (i) of the Act.

HELD : - The appeal nust fail

(i) There was no connection between the two objects of the
trust and upon an interpretation of the docunent as a whol e,
it could not be said that the earlier object was the
dom nant object of the trust and the latter was a subsidiary
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object. In view of the absolute power of selection ,ranted
to the trustees to select between charitable and non-
charitabl e objects, the provision of s. 4 (3) (i) of the Act
could not be ipplied to the Trust and no exenption could be
granted to the assessce under s. of the; Act. [360D-E, (
Mohammad | brahi m R za v. Commi ssi oner of |ncome-tax, Nagpur
57 1.A 260; Oxford Goup v. Inland Revenue Conmi ssioner
[1949] 2 All. E. R 537 and Keren Kayeneyh Le jisroel. Ltd.
v. Inland Revenue Conrs. 17 T.C. 27, 40 applied.

(i)The H gh Court was within its jurisdiction in exanining
the question whether the Trust was eligible for exenption
fromincome-tax under s. 4(3) (i) of the Act. Even where a
guestion of |aw was not raised before the Tribunal but the
Tribunal deals with it, it nust be deened to be one arising
out of its order. [364B-D

Conmi ssi oner of Incone-tax, Bonmbay v. Scindia Steam Co.
Ltd. 42 T.T.R 589, fol |l owed.

JUDGVENT:

CIVIL APPELLATE JURISDICTION : Civil Appeal No. 1399 of
1966.

357

Appeal by special '| eave fromthe judgnent and order dated
Cct ober 25, 1961 of the Madras Hi gh Court in Tax Case No.

62 of 1958 (Reference No. 37 of 1958).

S. Swami nat han and R\ Copal kri shnan, for the appellant.

Veda Wyasa, S. K Aiyar, S. P. Nayyar and R~ N. Sacht hey,

for the respondent.

The Judgrment of the Court was delivered by

Ramaswam , J. This appeal is brought, by special |eave, from
the judgnent of the Madras Hi gh Court dated Cctober 25, 1961
in T.C. No. 62 of 1958.

The assessee, the East India Industries Limted, paid a
donation of Rs. 7,500 to a trust called "the Agastyar Trust"
and cl ai nred exenption fromtax under S. 14-B of the /  Incone-
tax Act, 1922, hereinafter called the "Act’'. The trust had
been created by the partners of a business firm K

Raj agopal and Conpany. This firmhad been carrying on
busi ness in Waste paper. Under the terns of the partnership
it was setting apart 80 per cent of the profits for
charitabl e and religious purposes. On July 1, 1944, a trust

deed was executed by Venkatarama Chetti. The claimof the
assessee to exenption fromtax was rejected by the Incone
Tax OFficer on the ground that the trust did not fulfil the
conditions laid down wunder S. 15-B of the “Act. The

Appel |l ate Assistant Conmi ssioner to whom an | appeal was
preferred took the same view. The matter was taken up in
further appeal to the Inconetax Appellate Tribunal /which
observed that in relation to the previous assessnent  year
it had held that the Agastyar Trust was a public trust and
that any donation nade to that trust was an allowable
deducti on under s. 15-B. At the instance of the
Comm ssi oner of | ncone-t ax the Tribunal referred t he
foll owi ng question of |aw for the determ nation of the Hgh
Court under s. 66(1) of the Act:

"Whet her on the facts and in the cirmnustances
of the case the assessee is entitled to claim
deduction under Section 15-B in respect of the
donation paid to the Agastyar Trust ?"

The High Court answered the question against
the assesee who has brought the present appea
to this Court by special |eave.

Section 15-B of the Act provides for exenption
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Section 4(3) (i

Par agr aph
the objects of the "Agastyar Trust’ as foll ows

rwi se

to

from tax in respect of any suns paid by the
assessee as donations to any institution or
fund to which the section applies. Sub-
section (2) reads as foll ows

"(2) This section applies to any institution
or fund established in the taxtble territories
for a charitabl e purpose-

(i)the incone whereof is exenpt under clause
(i) of sub-section (3) of section 4;
) of the Act states as follows

"(3) Any incone, profits or gains falling
within the followi ng classes shall not be
included in the total incone of the person
recei vi ngt hem

(i)Subject to the provisions of clause (c) of
subsection® (1) «of section 16, any income
derived  from property held wunder trust or
ot her 1 egal obligation wholly for religious or
charitabl e purposes, in so far as such incone
i's applied or accunulated for application to
such religious~ or charitable purposes as
relate to anythincg done within the taxable
territories, and in the case of property so
held’ in~ part only for such purposes, the
income applied or finally 'set apart for
application thereto :

2 of the trust deed dated July 1, 1944 sets out

"(a) to  establish, conduct and mai nt ai n

residential schools, colleges, workshops and

other institutions for ~inparting gener al

t echni cal , vocat i onal, prof essi onal in-

dustrial or other ~kind ~of education and

training for the utility and welfare of the

general public;

(b)to nmake pecuniary grants by way of

schol ar shi p, donat i on, subscription
al | owance, gratuity, ‘guarantee or

and for the benefit of students, scholars and
ot her persons, -,

c)to establ i sh,, mai nt ai n and conduct
hospitals, clinics, dispensaries, maternity
houses and other institutions for affording
treatnent, cure, rest, recuperation and other
reliefs;

(d)to nmanufacture, buy, sell and distribute
phar maceuti cal, nedicinal, chem cal, and other
preparations and articles such as nedicines,
dr ugs, nmedi cal and sur gi cal articles,
preparations and restoratives of food,

(e)to establish and maintain choultries and

rest - houses, to provi de f ood, cl ot hes,
nedi ci nes and ot her articl esof necessity

free or at concessional rates and to nmmke
noney grants to the poor, needy for

cel ebration of marriages or cerenonies of, for
ot her purposes, floods, fam ne, pestilence,
and ot her causes;

359
(f)to collect, encourage, conduct research
in, interpret and popularise Nadis (ancient

manuscripts inscribed on palmleaves in |Indian
| anguages w th authorship ascribed to Devas,

ot he
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rishis, saints, sages and seers);

(g)to promote and encourage the study of and
research in religion and to propagat e
religious principles;

(h)to buy, print, publish, sell for profit

or distribute free or at concessional rate

such literature as may be thought beneficia
for the objects of the trust;
(i)to conduct worship and festivals in

templ es, shrinesand ot her pl aces of
worship, to build, maintain,admnister and
manage tenples, shrines and other places of
wor shi p;
(j)to do all such other things as may be
necessary, incidental conducive or convenient
to the attainnent of the above objects or any
of them and the decision of the trustees that
any particular thing is necessary, incidental,
conduci ve or convenient to the attainment of
the  above objects or any of them shall be
concl usi ve. "
The other clauses of “the trust deed provide for the
appoi ntnent of additional trustees, the adm nistration and
managenent of schools, colleges, etc., that may be set up
investnent of the noneys, the power conferred on the
trustees to alter the formof the properties and re-invest
the funds, to grant l|leases, to borrow, and lastly to conduct
or carry on any business or undertaking alone or in part-
nership with any other person for the benefit of the trust.
The question to be considered is whether the property from
which the income of the Agastyar trust is derived is held
under trust or other legal obligation wholly for 'religious
or charitable purposes within the neaning of S. 4(3)(i) of
the Act. 1In the present case, it appears fromthe deed of
trust that one of the objects of the trust, nanely item 4,
is not for charitable or religious purposes. ItemNo. 4 is
"to manufacture, buy, sell and distribute pharnmaceutical
nedi cinal, chem cal, and other preparations and  articles
such as nedicines, drugs, mnedical and surgical articles,
preparations and restoratives of food". It nay be that nost
of the other objects of the trust are religious and
charitable in nature but if item4 is not charitable, -then
the conditions envisaged by S. 4(3) (i) of the Act are not
fulfilled and the exenption conferred by s.15 -B of the Act
cannot be applied. Cdause 5 (i) of the trust deed states
that "the trustee shall have power to apply the whole of any
part of the trust property or fund whether capital or income
in or towards payment of the expenses of the trust or for or
towards all or any of the purposes of the trust provided any

property or noney held in special trust shall be applied
only for that purpose and not otherwise". 1In the  present
case, there is no special trust,

360

that is to say, no particular itemof property has been
burdened with the performance of any specific object of the
trust. It is therefore nanifest that under cl. 5(i) of the
trust deed it is open to the trustees to utilise the incone
for any one of the objects of the trust to the exclusion of
all other objects. In other words, it would not be a
violation of the trust if the trustees devoted the entire
income to the carrying on of a business of manufacture, sale

and distribution of pharmaceutical, nedicinal and other
preparations. In our opinion, this particular object of the
trust is neither charitable nor religious in character. | f

the trustees can, under a trust held validly, spend the
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entire income of the trust on this non-charitable object, it
is difficult to hold that the trust property is held under a
trust or other legal obligation wholly for religious or
charitabl e purposes within the neaning of s. 4(3)(i) of the
Act .
It was argued by M. Swam nathan on behalf of the appellant
that this particular object nust not be read isolated from
the other objects of the trust but having regard to the
i medi ately preceding object which is to run hospitals and
di spensaries, the inmpugned object, viz., the manufacture of
phar maceuti cal and medi ci nal preparati ons nmust be deenmed to
be for the purpose of carrying out the earlier object, viz.,
running of hospitals and dispensaries. W are unable to
hold that there is any connection between the two objects of
the trust and upon an interpretation of the docunment taken
as a whole, it is inpossible to accept the appellant’s
contention that cl. 2(c) is the dom nant object of the trust
and cl. 2(d) is a subsidiary object. The argunent of the
appellants is, in fact, contradictory of the last clause of
para 2 of the trust deed which states that the objects shal
be independent of each other, notw thstanding that any of
the objects shall be void for any reason whatsoever, the
trust shall be valid and operative with respect to the other
obj ect s. This cl ause expressly provides that the trustees
shal | have discretion "to apply the property of the trust in
carrying out all or any of such objects of the trust as the
trustees my deemfit". Having regard to the |anguage of
paragraph 2 of the trust deed in the context of other
par agraphs of the docunment, we are of opinion that the trust
deed, on a proper interpretation, gives an absol ute power of
selection to the trustees to choose between charitable and
non-charitabl e objects of the trust for spending the entire
income of the trust properties. It follows that the
Agastyar trust does not fulfil the conditions inmposed by s.
4(3) (i) of the Act and the donation made by the assessee to
the Agastyar trust cannot therefore be exenpted under s. 15-
B of the Act.
The view that we have expressed i's borne out by the decision
of the Judicial Committee in Mhamad I|brahim Riza v.
Conmi ssi oner of |ncone-,tax, Nagpur(l) in which it was held
that if there
(1)57 I.A 260.
361
are several objects of the trust, sonme of wiich are
charitabel and sone non-charitable, and the trustees have
unfettered discretion to apply the incone to any  of the
object, the whole trust would fail and no part of the income
woul d be exenpt fromtax. The same view has been expressed
by the Court of Appeal in Oxford Goup v. Inland Revenue
Conmi ssi oners(1). In that case, the nmenor andum  of
association of the Oxford Group, a conpany Ilinmted by
guarantee, set out the following as the objects of the
- conpany
"3(A The advancenent of the Christian
religion, and, in particular, by the nmeans and
in accordance with the principles of the
Oxford G oup Mwvenent, founded in or about the
year 1921 by Frank Nat han Dani el Buchman. (B)
The rmai ntenance, support, devel opnent and
assistance of the Oxford G oup Myvenent in
every way...... (O (9) To establish and
support or aid in the establishnent and
support of any charitable or benevol ent
associ ations or institutions, and to subscribe
or guar ant ee noney f or charitable or
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benevol ent purposes in any way connected with
the purposes of the association or calculated
to further its objects. (10) To do all such
ot her things as are incidental, or t he
associ ation may think conducive, to t he
attai nment of the above objects or any of
them "

The Oxford G oup sought exenption fromincone tax on the

ground that it was a body of persons established for

charitable purposes only. It was adnmitted by the Crown
that, if object A of the objects clause of the conpany’s
menor andum of associ ati on stood al one, the conmpany would be
established for charitable purposes only. It was, however,

held by the Court of Appeal that the words in cl. 3(B) of
the nenorandum of association, "the nmintenance, support,
devel opnent and assistance of the Oxford G oup Mouvenment in
every way," extended beyond purely religious activities,
permtted the conpany to engage in secular activities, and
authorised the expenditure of its funds on natters which
were not' charitable, and, therefore, the conmpany could not
be said to be forned for charitable purposes only. It was
al so observed that although areligious body mght, without
losing its religious character, engage in a nunber of
subsidiary activities which were not -purely religious, a
trust which was so worded as to permt the expenditure of
i ncome by such a body in such subsidiary activities was not
a good charitable trust. It was further -held that the
objects set forth incl. 3(C, paras (9), (10), of the
menor andum of associ ation were not nerely ancillary to the

main objects expressed in -sub-cls. (A ~and (B), but
thenselves conferred powers on the conpany which were so
wide that they could not be regarded as charitable. The
prim -

(1)[1949] 2 All. E. R b537.

362

ci pl e has been clearly expressed by Lawence, L.J. in Keren

Kayermeth Le Jisroel, Ltd. v. Inland Revenue Conrs. (1) as

foll ows
"The instrunent wth_ which this case is
concer ned consists of —the nenorandum of
associ ation of the conmpany and it is essential
to bear in mnd that in order to obtain
exenption fromincome tax under the section it
is not enough that the purposes described in
t he menor andum shoul d include charitabl e
pur poses, the nenorandum nust be confined to
those purposes so that any application by the
conpany of its funds to non-charitabl e
pur poses would be wultra vires . .... The
extensive powers conferred on the company by
sub-cls. (2) to (22) (to sone of which | have
referred in or der to i ndi cate their
character), al t hough purporting to be
secondary to the object mentioned in sub-cl
(2), are nevertheless objects for which the
conpany is established. The conmpany can
exercise any or all of these powers whenever
in its opinion such an exercise would be
conducive to the attainment of the so-called
primary object which, froma practical point
of view, neans that it can exercise them
whenever it is minded to do so, and whether
such exercise is in fact conducive to the
attai nment of that object or not, as neither
the court nor any one else can control the
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conpany’s opinion, or otherwise interfere with
the manner in which it chooses to carry out
its objects. It would be difficult in any
case to determine whether any particul ar
enterprise undertaken by the company under its
wi de powers was or was not in fact conducive
to the attainment of the primary object, but
when the question of whether it is or is not

so conducive is left to the decision

of the
conpany itself, | cannot avoid the concl usion
that the objects mentioned in sub-cls. (2) to
(22) can be carried out by the conpany just as
freely as the object nentioned in sub-cl. (I )
and that there.is no substantial difference in
degree between them "
As we have already stated, on a proper interpretation of the
terns of the trust deed in the Present case we are satisfied
that paragraph 2(d) is not subsidiary in character to
par agraph 2(c) and the trustees have been expressly granted
the discretion- to apply the inconme of the trust wholly to a
non-charitabl e object “to the exclusion of charitable
objects. It follows therefore that in view of the absolute
power of selection granted to the trustees to sel ect between
charitabl e and non-charitabl e objects, the provisions of s.
4(3) (i) of the Act cannot be applied to the Agastyar trust
and no exenption can be granted to the assessee under S. 15-
B of the Act. W
(1) 17 T. C 27, 40.
363
accordingly hold that the High Court rightly answered the
guestion of |aw against the assessee and in favour " of the
Comm ssi oner of |ncome-tax.
It was, however, contended by M. Swamni nathan on behal f of
the assessee that the High Court had no jurisdiction to go
into the question whether the Agastyar trust was held for a
wholly religious or charitabl e purpose under s. 4(3)(i) of
the Act. It was pointed out that the only question of |aw
arising fromthe order of the Tribunal was with respect to
the examination of the eligibility of the Agastyar trust for
exenption under S. 4(3)(i)(b) of the Act. It was  contended
that the scope of the appeal fromthe order of the Tribuna
was confined to the question whether the incone from the
busi ness owned by the trust was entitled to exenption under
s. 4(3)(i)(b) of the Act and whether the conditions of  that
proviso were satisfied. It was submitted that the Hi gh
Court acted in excess of jurisdictionin raising a new
guestion which was not raised by the Appellate Tribunal
nanely, whether the trust itself was constituted for wholly
religious or charitable purposes within the neaning of S.
4(3) (i) of the Act. W are unable to accept the -argunent
put forward on behalf of the appellants as correct. It
appears that before the Appellate Tribunal there was no
detail ed exam nation of the question of law. The Tribuna
nerely referred to an wearlier case it had dealt wth
regarding the same assessee. The Tribunal apparently took
the viewin the earlier case that even if the income which
the trust earned in business was not exenpt from tax, the
income derived from donations which was wutilised f or
charitabl e purposes would be eligible for exenption. So far
as the assessnent for the year 1955-56 is concerned, the
guesti on was not considered by the Appellate Tribunal at any
length. But the Income Tax Oficer held that the trust did
not fulfil the conditions laid down by S. 15-B of the Act.
The Assi stant Commi ssioner, however, in appeal specifically
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stated that one of the conditions was that the income of the
institution or fund shoul d be exenpt under cl. (1) of sub-s.
(3) of S 4 and dealt with the argunent relating to the
busi ness carried on by the trust and observed
" Property’ as wused in section 4(3) (1)
i ncl udes busi ness al so and unl ess t he busi ness
al so is exenpt, donation
to such an institution will not be eligible
for concession given in Section 15-B."
The question therefore before the Tribunal was whether the
trust income was exenpt under S. 4(3)(i) of the Act. In the
course of its order dated July 27, 1957 for the assessnent
year 1.955-56 the Appellate Tribunal stated as follows :
"Wth reference to the first contention, we
have held in I.T.A No. 5707 of 1955-56 that
the Agastyar Trust was a public trust and
hence any donation made to the

364
said “trust is an allowable concession under
Section 15-B. Therefore, the claim of the

assessee is allowed on'this contention."

W are therefore unable to accept the contention of the
appel l ants that the question whether S. 4(3)(i) of the Act
applies to the Agastyar trust was not within the scope of
the question referred to the High Court by the Appellate
Tri bunal or that the Hi gh Court went beyond its jurisdiction
in answering that question. |n Conmissioner of |ncome-tax,
Bonbay v. Scindia Steam Navigation Co. Ltd.(1l) this Court
exam ned the scope of the jurisdiction of the Hgh Court in
a reference under S. 66(1) and it was pointed out that even
where a question of |aw was not raised before the  Tribuna
but the Tribunal deals with it, it nust be deemed to be one
arising out of its order. Applying the principle to the
present case, we hold that the High Court was within its
jurisdiction in exam ning the question whether the Agastyar
trust was eligible for exenption fromincome-tax under S.
4(3)(i) of the Act. W accordingly reject the argunent of
the appellants on this aspect of the case.
For these reasons we hold that this appeal is w thout nerit
and must be disnissed with costs.

Y. P. Appeal dism ssed.
(1) 42 1.T.R 589.
365




