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ACT:

Constitution of lndia 1950

Article 226-Election process-Interference by Hi gh
Court - Post ponenent of elections-Interimorders and direction
Passi ng of -Caution and rel uctance- Necessity of

Article 324-Electoral rolls-Preparation of-Election
Conmi ssi on not having own staff-Central and State CGover nnent
st af f - Enuner at or s- Gbj ections in 1ist-Di sposal of-Efficiency
and inmpartiality - Enphasised.

Article 329 (b) - Electoral rolls-Preparation and
publication of-Wether part of election process-Al'l egations
of irregularities in electoral rolls-Interference by High
Court in electoral matters-Wether bar to interference.

The Representation of People Act 1950 Section 14(b)
and 21.

The Representation of People Act 1951

El ection Comi ssion-G ving of directions to Chief
El ectoral Oficers-Wether have force of law Violation of
di rections-Wether create rights and obligations under
El ection Law.

El ectoral Roll-Preparation and revision-Wat is-Specia
revi sion- Wen arises-Qualifying date in regard to electora
roll-what is

The Registration of Electors Rules 1960 Rules-10 to 20
and 26.

Conduct of Election Rules 1961

"basic roll of constituency-Wat is-Voters |list-Basis
of free and fair elections-Inclusion in electoral rol
deletion of ineligible persons wongly included-Ri ghts of
eligible Voter-Fee of 10 p. for challenge Levy of-Wether
unr easonabl e

Admi ni strative Law

Constitutional institutions and functionaries D scharge
of duties by-presunption of existence of bonafide - Preserve
and protect integrity of bona-

494
fides - Preserve and protect Integrity of constitutiona
institutions-Duty of courts.
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HEADNOTE

Awit petition was filed in the Calcutta H gh Court
claimng the following reliefs: (1) That the Chief Election
Comm ssioner and the Chief Electoral Oficer be restrained
from acting, ei ther by thensel ves or through their
subordi nates, in pursuance of the instructions or directions
issued by themfrom time to time; (ii) that they should be
restrained from scoring out any nanes fromthe electora
rolls which were finally published; (iii) that they should
be restrained fromissuing or publishing any notification
under s. 15 (2) of the Representation of People Act of 1951
wi thout preparing the electoral rolls de novo after the
di sposal of the appeals against orders whereby clains and
obj ections were decided; and (iv) that they should be
restrained from holding elections to the Wst Benga
Legi sl ative Assenbly wuntil the disposal of all the clains,
obj ections and appeals under the Representation of People
Acts of 1950 and 1951

The wit petitioners who were eight in nunber were
enrolled as voters in the electoral roll of the Wst Benga
Legi sl ative Assenbly. Some of them were office-bearers of
political parties /like the West Bengal State Mislim League,
West Bengal Unit of /the Janta Party, ‘All " India Christian
Denmarcate Party and West Bengal Congress Legislative Party.
It was contended in the wit petitionthat the guidelines or
instructions issued by the Chief Electoral Oficer by
circular dated March 12, 1981 asking all" the District
Oficers and he sub - Divisional Oficers to make a de novo
intensive revision of the electoral rolls for the genera
election to the Legislative Assenbly, Wst Bengal, without
reference to the then existing electoral rolls are vague,
unreasonabl e and arbitrary as a result of which it would not
be possible to hold free and fair elections on the basis of
those rolls, and that the guidelines or instructions issued
were blatantly violated in, certain cases, and ‘that the
exact extent of the polling areas was not  denarcated
clearly, no house-to-house visits were made and the nanes of
the menbers of each househol d who had attained the age of 21
year on the prescribed date were not recorded in severa
cases By a Menorandum dated May 12, 1981 which was after the
work of the intensive revision of the electoral rolls had
begun, the Election Conmission of India inforned the Chief
El ectoral O ficers of all the States and the Union
Territories that its attention was drawn to certain
irregularities in the matter of revision of electoral rolls
and that in many cases lists pertaining to certain polling
booths were found to be defective. The Draft El ectoral Rol
which was published in Septenber 1981 were nani pul ated by
including therein not only Bangl adesh Nationals but mnors,
dead persons and refugees from Assam who have living in
refugee canps. These manipulations in the electoral  rol
becane possible because of the deliberate infiltration of
the CPI (M nenbers of the Governnent staff in the election
machinery as enumerators. The infirmties in the electora
rolls were of such a basic and inherent character that
unl ess a further de novo revision of the electoral rolls was
undertaken, it would be unfair to allow the elections to be
held on the basis of the said electoral rolls. Conplaints
relating to individual cases were sent to the Election
Conmi ssion but no attention was paid to them The schene of
the Election Law and the rules franed thereunder are so
designed that unless all the objections were
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decided by the appellate authority and the Registration
Oficer and the electoral rolls are correspondi ngly anended
especially when a de novo revision A of the electoral rolls
is directed to be mde it is inpermssible to issue a
notification under s. 15 (2) of the Act of 1951. It was
further alleged that nearly 8 | akhs conplaints were filed in
regard to the voters’ lists but no notice was issued to the
concerned persons while deciding those conplaints. In a few
cases where notices were sent not enough time was given to
the conplaints to appear before the concerned authorities to
make their contentions. Article 329 was no bar to the filing
the wit petition under Article 226 as the petitioners were
not chal l engi ng the ' comencenent of polling’

On February 12, 1982 a single judge of the High Court
issued a rule on the wit petition and granted the ad-
interimrelief prayed for. The wit petition was directed to
be listed on February 19, 1982 when, after sonme argunents,
the matter was adjourned to February 25, 1982. Thereafter
four special leave petitions were filed in this Court
agai nst the ad-interimorders passed by the Single Judge. On
February 23, 1982 certain directions were issued in one of
those special |eave petitions and it was |ater ordered that
the single judge off the High Court should proceed to hear
the matter.

The writ petition was heard by the Single Judge on
February 25, 1982, who directed the respondents to the wit
petition to take 'certain steps before issuance of the
notification under 'section 15 (2) of the Act  of 195], in
effect, confirmng the ad-interim order dated February 12,
1982.

In the four appeals to this Court, the wit petitioners
who succeeded in obtaining interimorders from the High
Court are in the array of respondents. Three of ' those
appeals were filed by persons who contended that the High
Court ought not to have interfered with the el ection process
which was immnent. The fourth appeal was filed by the
El ecti on Comm ssi on of I ndia, t he Chi ef El ecti on
Comm ssioner, and the Chief Electoral Oficer who contended
that the Hi gh Court had no jurisdiction to entertain the
wit petition by reason of Article 329 (b) of the
Constitution, that the election process which had al ready
begun shoul d not have been interfered with by the H gh Court
and that the recommendation nmade to the Governor~ of West
Bengal by the El ection Commi ssion under s. 15 (2) of the Act
of 1951 was being thwarted by frivolous and -baseless
objections raised by the wit petitioners. In their counter
- affidavits to the wit petition it was contended that the
electoral rolls which were prepared de novo after house to
house enuneration in 198 1 and which were intensively
revised in all the 294 assenbly constituencies were finally
published with the supplenents on Decenmber 31, 1981. On
January 1, 1982 the finally published electoral rolls with
the supplements were published in draft in the respective
polling areas. Cains and objections were specifically
invited in the prescribed forns under the law. It was
further alleged that the petitioners were espousing the
cause of unnanmed and undiscl osed persons through a wit
petition, which does not claimto possess a representative
capacity and that the wupshot of the petition is that some
three crores of voters were being deprived of an opportunity
to exercise their franchise in order that an investigation
should be made as to whether the nanes of some 5 |akhs
persons shoul d be included in or excluded fromthe el ectora
roll.
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HELD:

[By the Court]

The Wit Petition under Article 226 of the Constitution
field before the Calcutta Hi gh Court and transferred for
di sposal to this Court be dismssed. Al orders including
stay, and the interim order granted by the H gh Court
vacated and set aside. The four Cvil Appeals wll stand

di sposed of in the light of the dismissal of the wit
petition. [525 G H|
[ Per Maj ority Chandr achud, a., Desai , Sen

Venkat aram ah JJ.]

1.(a) The H gh Court —acted within its jurisdiction in
entertaining the wit petition and in issuing a Rule Ni s
upon it, since the petition questioned the vires of the | aws
of election. But, it was not- justified in passing the
interimorders dated February 12, and 19, 1982 and in
confirmng those orders by its judgment‘ dated February 25,
1982. Firstly, the High Court had no naterial before it to
warrant the passing of those orders. The allegations in tho
Wit Petition are of a vague and general nature on the basis
of which no relief could be granted. Secondly, though the
H gh Court did not lack tho jurisdiction to entertain the
Wit Petition and/'to issue appropriate directions therein
no High Court in the exercise of its power under Article 226
of the Constitution should pass any -orders, interim or
ot herwi se, which has the tendency or effect of postponing an
el ection which is reasonably immmnent and in relation to
which its wit jurisdiction is invoked 1522 F-H|

(b) The High Courts nmust observe a self-inposed
[imtation on their power to act under Article 226, by
refusing to pass orders or given directions which wll
inevitably result in an indefinite postponenent of elections
to legislative bodies, which _are the very essence of the
denocratic foundation and functioning of our Constitution
That limtation ought to be observed irrespective of the
fact whether the preparation and publication of electora
rolls are a part of the process of ’'election” within the
meani ng of Article 329 (b) of the Constitution. [523 C DO

2. (a) The Election Conmi ssion, or the Chief El ectoral
Oficer or the Electoral Registration Oficers have not in
any manner acted in violation of the Constitution, the
Representation of the People Acts of 1950 and 1951, or the
Regi stration of Electors Rules 1960. The Election Conmi ssion
i ssued the various directives ex debito justiae as steps-in-
aid of a fair election. They are being observed faithfully
and honestly, and shall be so observed until the deadline
mentioned in section 23 (3) of the Act of 1950. The nmanner
in which the directives are being inplemented cannot be
regarded as unreasonable. [523 F-Q

(b) It takes years to build up public confidence in the
functioning of constitutional institutions, and a 'single
court hearing, perhaps, to sully their inmage by casting
aspersions upon them It is the duty of the courts to
protect and preserve the integrity of all constitutiona
institutions, which are devised to foster denobcracy. And
when the nethod of their functioning is questioned, which it
is open to the citizen to do, courts nmust examne the
all egations with nore than ordinary care. [523 H, 524 A-B]
497

(c) The El ection Commission, the Chief Electora
Oficer and the Electoral Registration Oficers wll not
generate a feeling in the mnds of the public that the
el ections held hitherto in our country over the past thirty
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years under the superintendence, direction and control of
successive Election Conm ssions have been a pretense and a
facade. The public ought not to carry any such inpression
and the voters nmust go to the ballot-box undeterred by the
sense of frustration which the petitioners’ charges are
likely to create in their mnds. There is no substance in
the accusation that the voters’ lists have been rigged by
the election authorities with the help of enunerators
bel ongi ng to any particular political party. Enunerators are
nostly drawn from anongst teachers and Governnent servants
and it is difficult to inmagine that thirty five years after
i ndependence, they are totally colour - blind. They are the
same in every State and every constituency. The safeguard
lies in the efficiency and inpartiality of the higher
of ficers who have to decide objections filed in relation to
the voters’ lists. That safeguard is not shown to have
failed in the instant case. [524 D-Q

(d) There is no-voter in our country who does not have
or cannot / raise sumof ten paise to ventilate his objection
to the voters’ list. 1525 D

3. Even -assunming, that the preparation and publication
of electoral rolls are not a part of the process of
"election” within the neaning of Article 329 (b), the High
Court ought not to have passed the inpugned interimorders,
where by it not only assunmed control over the election
process but, as a result of which, the election to the
Legi sl ative Assenbly stood the risk of being postponed
indefinitely. [520 D E

4. Very often, the exercise of jurisdiction, especially
the wit jurisdiction, involves questions of property rather
than of Power. The fact that the Court has the power to do a
certain thing does not nean that it nust exercise that power
regardl ess of the consequences. [520 F]

5. Holding the elections to-legislatures and holding
them according to law are both mtters of paranount
i mportance. On the one hand is the individual’s statutory
right of franchise, on the other is the constitutiona
obligation inposed by Article 168. [513 A

6. Preparation and revision of electoral rollsis a
conti nuous process not connected with any particular
el ection. [513 (

7. The right to be included in the electoral roll or to
chall enge the inclusion of any nane in the roll is a right
conferred upon an individual and not wupon any - politica
party. 1513 F]

NP Ponnuswarni V. Ret ur ni ng Oficer Narmakka
Constituency [1952] SCR 218. Ranpakavi Ravappa Belagali v
Jatti [1970] 3 SCC 147. Mohinder Singh GII v Chief Election
Conmi ssi oner New Del hi [1978] 2 SCR 272. referred to
498

[ Per Baharul |slamJ. dissenting]

1. It cannot be said in the instant case, that in the
revision of the electoral roll, all possible care as
enjoined by the letter and spirit of the Constitution and
the statutes was taken. [539 E]

2. Apolitical party is not entitled to, under the |aw,
to receive any notice but in the background of the
illiteracy and ignorance and | ack of political consciousness
of a large section of the electorate, it is but proper and
in consonance wth the spirit of the Constitution and the
El ection Laws that notices be given to the |eaders of
political parties who file conplaints or omibus conplaints
and cl ai ms and objections. [537 G H]

3. No persons who are nmenbers of a political party or
of an association affiliated to a political party should be
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appointed to be enunerators of voters so that there may not
be any foul play or rigging in the preparation of the
el ectoral roll. Enunmarators should be persons who are not
affiliated, either directly or indirectly to any politica
party, whether in power or not; for this purpose, it is
desirable that only CGovernment officers including teachers
of Gover nnment schools and colleges may be appointed
enunerators and not of non-governnent organizations or
institutions, unless their rules debar their enployees to be
nmenbers of political parties. [539 C D

4. The basic needs of a citizen of any civilized
country are food, clothing. education and health services. A
citizen of any nodern denocratic State has also an
addi ti onal need, which is a political right. It is the right
of participation in the governance of the country directly
or indirectly. This participation of an adult citizen of our
country starts wth the right-to vote for a candidate and
el ect a representative of his choice to the |egislatures and
ot her |self-governing institutions. This right to vote
presupposes-a right to be enrolled as an el ector provided,
he has the requisite qualifications prescribed by the
Constitution and the el ectionlaws and other statutes and he
has none of the disqualifications enumerated in those | aws.
[527 CD

5.(i) The basis of election on adult franchise and the
right to be registered as a voter at an el ection of a person
with t he requisite qual i fications and havi ng no
di squalifications are constitutional mandat es. (ii)
Parliament has nade pro visions for the purpose of the
preparation of the electoral “rolls and nmatters . connected
therewith in the Representation of People Act 1950 and the
Regi stration of Electors Rules 1960. For the purpose of
conduct of election to the Houses of Parlianment and to the
Houses of State Legislatures and to natters relating to such
elections in the Representation of People Act, 1951 and the
Conduct of Election Rules 1961. [527 G H, 528 A

6. The basis of a free and fair election is the voters’
list prepared in accordance with the 1950 Act and the 1960

Rules. If this is not so done, the electoral rolls will have
no sanctity and the consequent election wll also not
i nspire confidence of the people. 1529 (

499

7. Article 324 shows that for the purpose of preparing
the electoral rolls for the purpose of conducting the
el ections, the Election Conmssion, A although-a very high
and i ndependent constitutional functionary, does not have a
staff of its own appointed and renovable by it. The staff
made available to the Election Commssion for| the above
purposes are the enployees of a State or the Centra

CGovernment. They are not independent I|ike the Election
Commi ssion, itself, but are liable to be influenced by the
concerned Executive Governnent. |Illegal omission of the

nanes of persons who were qualified fromthe el ectoral rol
or inclusion of the names of persons who are not qualified
or who have disqualifications has for reaching consequences.
[ 528D E]

8. Section 21 of the 1950 Act provides for the
preparation and revision of electoral rolls. Qualifying date
has been defined under Section 14 (b) as the "1st day of
January of the year in which it is so prepared or revised"
in relation to the preparation or revision of every
electoral roll under Part 11l. It 1is not permssible in
normal circunmstances to hold a general or bye-election on an
electoral roll unless it is revised under sub-section (1) of
section 21.
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[530 A-B; 531 @

9. The Elections Rules 1960 by Rules 10 and 11 provide
for the publication of the draft roll and further publicity
of the roll and the notice in Form5. A conbined reading of
Rules 18, 19 and 20 show that they are based on the
principle of natural justice keeping in view the right of an
eligible voter to be included in the electoral roll and the
right of any person to see that the nanes of a persons not
so eligible, but wongly included earlier, be deleted from
the electoral roll. Rule 21 gives suo noto power to the
registration officer to include nanes inadvertently omitted.
Rule 21 (A) gives suo noto power to the registration officer
to delete the nanes of dead el ectors or of persons who have
ceased to be or are not ordinarily residents in the
constituency. Rule 22 is very inportant. It gives power to
the registration officer to prepare a list, after conpliance
of Rules 18, 21 and 21A and publish the roll together with
the list of amendments by nmaking a conplete copy thereof
avail abl e for ~inspection and displaying a notice in Form 16
at his office. Under sub-rule (2) of Rule 22, on such
publication, the roll together ~with the Iist of amendnents
shall be the electoral roll of the consistency". Under sub-
rule (3) this roll shall “be the ’'basic roll" for the
constituency. Rule 23 provides for appeal fromthe decision
of the registration officer under Rules 20, 21 and 21A to an
appropriate authority. These provisions di scl ose t he
i mportance to be given to the preparation-of an electora
roll.

[532 C 533 F-H 534 A

10. A perfect electoral “roll is not possible. But at
the same tine, it nust be renenbered that the nanme of any
eligible voter should not be omitted or the nane of any
di squalified person should not be included in the electora
roll, in violation of any constitutional or statutory
provi sions. The error, when pointed out, has to be renoved.
It nust also be renenbered that a large section of the

el ectorate of our country consist of illiterate people and
not politically so conscious as to see that their nanes are
inthe electoral roll. A duty is cast on the politica

parties to educate the electorate and take steps that the
nanes of eligible persons are included in the electora
rolls and that

500

nanes of ineligible persons are del eted. Erroneous i ncl usion
or om ssion of the nanmes of a few persons nmay not be of nuch
consequence. But if a considerable nunber  of the nanes of
such persons are either wongly included in, or excluded

from the electoral roll, it will be of great consequence to
a particular party either or in the opposition. ' The
el ectoral registration of ficer, therefore, cannot be

fastidious as to whether the claims and objections are
strictly in prescribed forns. Even when there are ommni bus
objections by a political party or political parties, ‘as in
this case, filing clainms and or objections, such clains and
objections have to be inquired into and necessary action
taken so that the correct opinion of the electorate may be
reflected in the result of the election. [534 B-G

JUDGVENT:

CVIL APPELLATE JURISDICTION. Cvil Appeal No. 739 of
1982.

Fromthe Judgnment and Order dated February 12 and 19,
1982 of the Calcutta H gh Court in Cvil Rule No. Nl of
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1982.
AND
Cvil Appeal No. 740 of 1982

Fromthe Judgment and Order dated February 12, 1982 of

the Calcutta High Court in Cvil Rule No. (W of 1982.
AND
Cvil Appeal No. 741 of 1982

Fromthe Judgnent and Order dated February 25, 1982 of

the Calcutta Hgh Court in Gvil Rule No. (W of 1982.
AND
Cvil Appeal No. 742 of 1982

From t he Judgnent and Order dated February 12, 1982 and
February 25, 1982 of the Calcutta High Court in Cvil Wit
No. (W of 1982.

AND
Transferred Case No. 3 of 1982

RR Venugopal, S.N.. Kacker, N. N Gooptu, Soli J.
Sorabjee, n Sommath Chatterjee, RK Garg, F.S. Narinan
Pronab | Kumar
501
Chatterjee, HK Puri, M ss Radha  Rangaswany, N. K.
Chakravarthy and B. V. Desai for the appearing Appellants.

A K Sen, S S. Ray, N Sen. B.P. Banerji, M Mezundar,
Kapi| Sibal, Ashok Ganguly, L K Gupta, U N Bannerjee,
Parijat Sinha and P.R  Seetharaman for the Petitioners, and
for the Respondents 1, 8 and 14 in C A No. 739-41 of 1982
and for Respondent No. 6 in 742 of 1982.

L.N. Sinha Att. Gen., K Parasaran, Solicitor Ceneral,
M1l an Kumar Banerjee, Addl. Solicitor GCeneral, K. S
Gurumoorthy, Mss A  Subhashini, Ait Panja and Ms. Mthu
chakravarti for the Respondents.

M C. Bhandare, P.R Midul, Ms. S _Bhandare, A N
Karkhanis, Mss C K Sucharita, T. ~Sridharan and ' Vindet
Kumar, for the Respondents.

P.H Parekh, R N Karanjawala for the Interveners in
C. A No. 739 of 1982. Indian Express News Papers (Bonbay)

M ss Rani Jethnal ani for thelntervener. (Bar Council)

R C. Kaushik for the Intervener in C A No. 742 of
1982. (Denobcratic Society).

The foll owi ng Judgnents were delivered

CHANDRACHUD, C.J.: There are four appeals and a
Transferred Case before us. The appeals arise out of interim
orders passed by a |l earned Single Judge of the Cal cutta Hi gh
Court on February 12 and 19, 1982 which were confirned by
hi m on February 25, 1982. Those orders were passed in a Wit
Petition filed wunder Article 226 of the Constitution asking
for the wits of mandamus and certiorari, directing that the
instructions issued by the El ection Comm ssion should not be
i npl enented by the Chief Electoral Oficer and others; that
the revision of electoral rolls be undertaken de novo; that
clains, objections and appeals in regard to the'electora
roll be heard and di sposed of in accordance with the rules;
and that, no notification be issued under section 15(2) of
the Representation of the People Act, 1951 <calling for
election to the Wst Bengal Legislative Assenbly, until the
rolls were duly revised
502

Transferred Case No. 3 of 1982 is that very wit
petition. It was wi t hdrawn for hearing and final disposa
to this Court by an order dated March 4, 1982. That wit
petition was filed by eight persons against the Union of
India. The El ecti on Conmi ssi on, t he Chi ef El ecti on
Comm ssioner and the Chief Electoral Oficer, West Bengal
The wit petitioners, who succeeded in obtaining interm
orders from the Hgh Court are in the array of respondents
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in the four appeals. Three out of those appeals are filed by
persons who contend that the H gh Court ought not to have
interfered with the election process which was i mm nent. The
fourth appeal No. 742 of 1982, is filed by ’'the Election
Conmi ssion of India, the Chief Election Comm ssioner and the
Chief Electoral Oficer, West Bengal. Their contention is
that the Hi gh Court had no jurisdictionto entertain the
wit petition by reason of Article 329(b) of t he
Constitution, that the election process which had already
begun shoul d not have been interfered with by the H gh Court
and that the recomrendation nade to the Governor of West
Bengal by the El ection Commi ssion under section 15(2) of the
Act of 1951 was being thwarted by 'frivol ous and base | ess’
obj ections raised by the wit petitioners.

The wit petitioners are enrolled as voters in the
electoral roll of the West Bengal Legislative Assenbly. The
validity of several provisions of the Representation of the
Peopl e Act, 1950, the Representation of the People Act,
1951, the Registration of Electors Rules, 1960, and the
Conduct  of El ection Rules, 1961 was challenged in the wit

petition but, it is unnecessary to spend any tinme over that
matter since, the validity of none of those provisions was
guesti oned before wus. Shorn of that challenge, it is

doubt ful whether the Hgh Court would have passed the
i mpugned orders. Be that as it may, what is to be noted is
that the points which are raised for our consideration do
not involve the validity of any law and are restricted to
illegalities and irregularities alleged to have been
conmitted by the Chief Electoral Oficer, Wst Bengal, and
by the officers subordinate to him in regard to the
preparation of the electoral rolls which would be used for
the purposes of election to the Wst Bengal Legislative
Assenbl y.

The Chief Electoral Oficer, by a Crcular dated Mrch
12. 1981, asked all the District Oficers and the Sub-
Divisional Oficers wunder him to make a de novo intensive
revision of the electoral rolls for the general election to
the Legislative Assenbly, West Bengal, w thout reference to
the then existing electoral rolls. The grievance of the wit
petitioners is that the guidelines or instructions issued by
503
the Chief Electoral Oficer were not only not adhered to by
the subordinate officers but were blatantly violated in
certain cases. It is al  eged, for exanple, that the exact
extent of the polling areas was not demarcated clearly, no
house-to-house visits were made and, the nanes  of the
menbers of each household who had attained the  age of 21
years on the prescribed date were not recorded in severa
cases. According to them the guidelines issued by the Chief
El ect or al Oficer for a de novo intensive revision of the
el ectoral rolls are vague, unreasonable and arbitrary, as a
result of which, it would not be possible to hold free and
fair elections on the basis of those rolls.

By a Menorandum dated May 12, 1981, which was after the
work of the intensive revision of the electoral rolls had
begun, the Election Conmission of India inforned the Chief

El ectoral O ficers of all the States and the Union
territories that its attention was drawn to certain
irregularities in the matter of revision of electoral rolls
and that in many cases, lists pertaining to certain polling
booths were found to be, defective. For exanple, the polling
areas covered by the polling booths were not clearly

denmarcated, the polling booths were not conpact, care was
not taken to ensure that voters bel onging to weaker sections
or minority conmunities would be able to reach the polling
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booths and that the Commission s instructions that polling
booths should be set wup in colonies inhabited by Harijans
and other weaker sections of the society, even though the
nunber of voters nay be |l ess than 500, were not carried out
appropriately. Accordi ng to t he petitioners, t he
instructions issued by the Election Conmmssion were not
carried out in the State of Wst Bengal. They al so contend
that the instructions issued by the Chief Election
Conmi ssioner in the Crcular dated May 12, 1981 were at
variance with the instructions issued by the Chief Electora
Oficer, West Bengal on March 12, 1981, thereby naking it
difficult for the Electoral Oficers to carry out their duly
appoi nted duties. The petitioners have then referred in the
wit petition to radi ogrammes dated June 21 and July 4, 1981
i ssued by the Election Commission. It is contended that the
directions issued in those radiogrammes are arbitrary and
illegal for various reasons.

The further grievance made by the petitioners in the
wit petition is that the preparation of electoral rolls on
the basis of polling stations was nmde arbitrarily and
i mproperly in that, the total nunber of voters in severa
constituencies, after t he house-t o- house enunerati on
differed in material particulars fromthe total nunmber of

voters in the Draft’ Electoral Roll which was published in
the nonth of
504

Septenber 1981. It is alleged that the Draft Electoral Rolls
were mani pul ated by 'including therein not only Bangl adesh
National s but minors, dead persons and refugees from Assam
who were still living in refugee canps. According to the
petitioners, these infirmties in the electoral rolls were
of such a basic and inherent character that unless a further
de novo revision of the electoral rolls was undertaken, it
woul d be wunfair to allowthe elections to be held on the
basis of the revised electoral rolls. The revision work of
the electoral rolls which was undertaken in Wst Benga
could not possibly be finished within the tinme prescribed
since, so the petitioners say, the State was passing through
adifficult period, particularly in the mtter of l'aw and
order and because of natural calanmities. The-infirnmties in
the revised electoral rolls which are pointed out by the
petitioners may be summed up as the inclusion of teenagers
and aliens therein, exclusion of persons who are qualified
to be enrolled as voters, the incorporation of fictitious
entries and, nistakes and distortions in nanes and surnames.
One of the grievances of the petitioners is that these
mani pul ations in the electoral rolls becane possibl e because
of the deliberate infiltration of the CPI(M nenbers of the
Government staff in the election machinery. It is alleged
that conplaints relating to individual cases were sent to
the El ecti on Commission but, no attention was paid to them

According to the petitioners, the scheme of the
El ection law and the rules franed thereunder is so desi gned
that unless all the objections are decided by the appellate
authority and the Registration officer and the electora
rolls are correspondi ngly anended, especially when a de novo
revision of the electoral rolls is directed to be nade, it
is inpermssible to issue a notification under section 15(2)
of the Act of 1951.

Yet another grievance of the petitioners is that nearly
8 | akhs complaints were filed in regard to the voter's lists
but, no notice was issued to the concerned persons while
deci di ng those conplaints. In a few cases where notices were
sent, not enough time was given to the conplainants to
appear before the concerned authorities to nake their
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contentions. Indeed, the petitioners so contend, the claim
of the Election Commssion that it had already | ooked into
nost of the conplaints was, on the face of it, exaggerated.
Nearly 8 |akhs conplaints are alleged to have been filed by
the I ndian National Congress by way of a sample survey which
related to 100 out of 294 constituencies in the State of
West Bengal

505

The petitioners wind up the wit petition by asserting
that the ban inmposed by Article 329 of the Constitution
cannot prevent them fromfiling the wit petition under
Article 226 since, they wer e not chal | engi ng the
"comrencenent of polling’. Their challenge was to the
constitutionality of the law relating to elections and the
arbitrary actions on the part of the Election Conmi ssion
The writ petition contains exactly 100 grounds on the basis
of which the holding of the inpending elections to the Wst
Bengal Legislative Assenbly was challenged. The Election
Conmi ssion had declared on February 9, 1982 in a Press
Conference that the final voters’ lists would be published
on March 1, 1982 and that the el ections may be held at any
time between April and June 24, 1982.

We have set out the case of the petitioners at sone
| ength because their wit petition was wthdrawn for
di sposal by this Court. The nerits of the petition are being
considered for the first tinme here, which nakes it necessary
to know the state of pleadings and the nature of the relief
claimed in the petition. D

By their wit petition, the petitioners ask for the
following reliefs: (i) That the Chief Election Conm ssioner
and the Chief Electoral  Oficer be restrained fromacting,
either by thenselves or through their subordinates, in
pursuance of the instructions or directions issued by them
fromtime to tine; (ii) that they should be restrained from
scoring out any nanes fromthe electoral rolls which were
finally published, (iii) that they should be restrained from
i ssuing or publishing any notification under section 15(2)
of the Act of 1951 without preparing the electoral rolls de
novo, after the disposal of the appeals against ‘orders
whereby clainms and objections were decided; —and (iv) that
they should be restrained fromholding el ections to the West

Bengal Legislative Assenbly until the disposal of all the
clains, objections and appeals under the Acts of 1950 and
1951.

On February 12, 1982, the learned single Judge of the
Cal cutta High Court issued a rule on the wit petition and
granted ad-interim relief to the petitioners as prayed for
by them The wit petition was directed to be listed on
February 19, 1982 when, after sonme argunents, the matter was
adjourned to February 25. Sone tine later, four specia
| eave petitions were filed in this Court against the
adinteri morders passed by the |learned Judge. On February
23, 1982 certain directions were issued in one of ‘these
special leave petitions by a Bench consisting of three of
us, nanely, D.A Desai J.,
506
A P. Sen J. and Baharul IslamJ. It was directed that, since
t he High Court was seized of the wit petition and in view
of the comity anongst judicial functionaries, it was better
that the Hi gh Court conpleted the hearing by February 25,
982. The order proceeded to say: 'It is requested that the
wit petition shall be placed on the Board of the |earned
Judge on Wednesday, 24th February, 1982 and shall be heard
and hearing conpleted and order pronounced before the expiry
of Thursday, 25th February, 1982. .. The |earned Judge
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shoul d proceed to hear the matter without considering any
direction about production of the docunents by the El ection
Conmi ssion or by any parties as that part of the order is
stayed at the instance of El ection Comm ssion. The parties
are precluded from maki ng any requests for adjournment."”

The writ petition was called out for hearing before the
| earned Judge on February 25, when he directed the
respondents to the wit petition to take certain steps
before the issuance of the notification under section 15(2)
of the Act of 1951. In effect, he confirned the ad-interim
order passed on February 12, 1982.

W will deal with the legal contentions presently but,
before doing so, we would |like to denonstrate that the
grievance made by the petitioners against the Election
Commi ssion, the Chi ef El ect or al Oficer and their
subordinates is wholly imaginary and unjustified. W were
taken through the counter-affidavits filed by Shri Narayanan
Kri shnamurthi, Chief ~Electoral Oficer, Wst Bengal, and
Shri K. Ganesan, Secretary to the El ection Commssion, in
answer to the wit petition. The facts stated therein, which
are beyond the pal e of controversy, afford a conpl ete answer
to the petitioners’ contentions. The following position
emerges from the affidavit~ filed by the Chief Electora
Oficer:

Steps taken with regard to the intensive de novo
revision of electoral rolls in 1981 under section 21 of
the Representation of the People Act, 1950 read with
Rule 25 of the Registration of Electors Rules 1960 and
Rules 4 to 23 of the said Rul es.

(1) The general electionto the Lok Sabha were held in
early 1980. The electoral rolls in the State of Wst Benga
for all the 294 assenbly constituencies were  revised
intensively in 1979, along with the revision of rolls in al
other States and Union territories, for the purpose of
hol di ng t hat el ection.

507

(2) After the said general ‘election to the Lok Sabha,
and the general elections to certain State Assenblies which
were held in June 1980, the electoral rolls were revised
summarily by way of special revision throughout the country,
under the new scheme of preparation of electoral rolls
pol i ng-stationwi se, thereby maki ng every part of the
el ectoral roll conmpact for a well-defined polling area and
nmaki ng them as far as possible co-terminus with the polling
stations which then existed After the said special revision
of the electoral rolls, the same were finally published by
31st Decenber, 1980.

(3) As the general election to the | Legislative
Assenblies of the States of Haryana, Hi nachal Pradesh and
West Bengal were due in 1982, the Election Commission of
India directed that the rolls in the aforesaid three States
for all the constituencies should be intensively revised
with reference to the qualifying date, which was ‘to be
January 1, 1981.

(4) The Comm ssion directed that the wi dest possible
publicity should be given to the progranme of revision of
rolls through mass media and that a neeting with the
representatives of State wunits of recognised politica
parties should be held to apprise them of the revision
schedul e and to seek their active cooperation. E

(5) The following programe, as nodified later, was
approved by the Election Conmission for the intensive
revision of electoral rolls in the State of Wst Bengal

(a) For 274 assenbly constituencies, house to house

enuneration was to be completed by June 30, 1981 and
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for the 20 constituencies by August 31, 1981. Draft

publication of printed electoral rolls for 274 assenbly

constituencies was to be nmde on 7.9.1981 and for the

remai ni ng 20 constituenci es on 22.10. 1981

(b) The period for lodging clainms and objections was

fixed between 7.9.1981 and 21.9.1981 in respect of 274

assenbly constituencies and between 22.10.1981 and

12.11.1981 in respect of t he rem ni ng 20

constituencies.
508

(c) Final publication of the electoral rolls after

di sposal A of clains and objections was to be made on

31.12.1981.

(6) The Chief Electoral Oficer, according to the
instructions of the Election Commission, issued orders to
the Electoral Regi-stration. O ficers of 21 assenbl y
constituencies in ~Calcutta where house to house enumeration
was first  taken up, that 2 copies of the electoral rolls as
finally published shoul d be supplied by Decenmber 31, 1980 to
recogni sed political parties for the purpose of intensive
revision. -Simlar directions were issued to the officers of
the remaining constituencies for the supply of 2 copies of
the electoral rolls, where the house to house enuneration
was taken up later.

(7) Press rel eases and advertisenments.in all dailies of
West Bengal were issued on the question of intensive
revision of electoral rolls in respect of 21 constituencies
in Calcutta, seeking cooperation from all citizens and
political parties, wth special reference to house to house
enuneration. In June 1981, ~simlar advertisenents were
issued in the dailies of Wst Bengal regarding the intensive
revi sion of el ect oral rolls in respect of ot her
constituencies.

(8) Comuni cations were sent ~ between January and July
1981 by the Chief Electoral Oficer to all political parties
regarding the intensive revision of electoral rolls in
respect of the assenbly constituencies in Calcutta, seeking
their cooperation in the task of  conplete revision of the
el ectoral rolls.

(9) After the Election Commssion issued revised
condensed instructions for the enuneration of electora
rolls in the State of Wst Bengal, the Chief Electora
O ficer comunicated those instructions to all the Electoral
Registration Oficers in the State, together wth his own
directions regarding the programme of enuneration, checking
and supervi si on.

(10) On WMarch 19, 1981 a press release was issued in
all the dailies of Wst Bengal, giving the details of the
programme of enumeration, of the publication of the rolls in
draft, inviting clains for inclusion of names in the'rolls
and objections to the inclusion of nanes, if any, -and al so
inviting objections to the particulars in respect of entries
inthe draft roll so published. The press rel ease explai ned
the procedure for filling up the enuneration cards.

509

(11) In ternms of the instructions issued by the
El ection Commission on May 13, 1981, corresponding details
i nstructions were issued by the CEO to the District
Election Oficers and El ectoral Registration O ficers
regarding the preparation and finalisation of the Iist of
pol ling stations.

(12) On June 29, 1981 the Presidents and Secretaries of
all political parties were informed by a communi cation that
a neeting will be held at the Witers’ Building in Calcutta
on 8.7.1981 at 11.00 AM in regard to the de novo intensive
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revision of electoral rolls with 1.1.1981 as the qualifying
date and requesting themto nake it convenient to attend.

(13) On July 7, 1981 a press release and press
advertisement were issued in all dailies of Wst Benga
regarding the progranme of revision of electoral rolls and
the preparation and finalisation of the list of polling
stations.

(14) On July 8, 1981 a neeting with political parties
was held under the chairmanship of the CE O in which
representatives of different political parties participated.
In that nmeeting, the progranme and procedure governing the
remai ni ng stages of intensive revision were explained to the
partici pants. They were requested to bring to the notice of
the concerned El ectoral Registration Oficers the conplaints
and defects, if any, regarding the enuneration work and the
electoral rolls that were  scheduled for publicationin a
draft formin Septenber-Cctober 1981

(15) On July 8, 1981, letters were addressed to the
political 'parties by the C. E. O regarding the programe of
i ntensive revision and finalisation of polling stations. In
those letters, it was specifically stated that "as this is a
very gigantic exercise-involving intensive field work and
spot enquiry and careful _—and |laborious office work, your
cooperation is solicited to make this operation a success".

(16) In Septenber and October 1981, printed draft
electoral rolls were published in the offices of the
El ectoral Registration Oficers and in the polling areas of
each constitutency concerned for the convenience of the
public so that they could inspect the rolls and file their
clains and objections near their places of residence. Such
draft electoral rolls were published on 7.9.1981 in respect
of 274 Assenbly constitutencies and on 22.10.1981 in respect
of the
510
remai ning 20 Assenbly constituencies.” The draft rolls were
kept for A Public inspection for 21 days.

(17) On Sept enber 7, 1981 yet anot her press
advertisenent in all dailies of Wst Bengal was issued, not
only reaffirming the draft publication of rolls regarding
274 Assenbly constituencies on 7.9.1981, but also indicating
the procedure for filing claims and objections under the
I aw.

(18) On Cctober 9, 1981 a conmuni cati on was sent by the
CEO to all the political parties regarding draft
publication of the electoral roll of the remining 20
constituencies on 22.10.1981 indicating again the procedure
for filing clainms and objections.

(19) In early Decenmber 1981, Shri Ajit Kumar Panja of
the Indian National Congress nade a conplaint regarding the
non inclusion and wong inclusion of certain entries in the
electoral roll of 158-Burtola Assenbly constitutency. A
speci al check was nade and renedi al action taken in respect
of 6000 entries before the finalisation of the intensively
revised rolls of 31.12.1981. The Electoral Registration
Oficer, who is the Collector of Calcutta, nmade a report in
that behalf, a copy of which is annexed to the counter-
affidavit of Shri Krishnanurthi.

(20) The final publication of intensively revised
electoral rolls which were prepared de novo during 1981
after a house to house enuneration in all the 294 Assenbly
constituencies, was nmade wth printed supplenents on
31.12.1981. The revision was nade with reference to the
qualifying date as 1.1.1981. Wth this, the process of
i ntensive revision which was comenced on 1.1.1981 in the
State of West Bengal was conpl et ed.
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(21) The total nunber of <clainse received in the
prescribed form No. 6, and those admitted, and the tota
nunber of objections filed in the prescribed fromNo. 7, and
those all owed, were as foll ows:

Total nunber of clains field in Prescribed .... 4,17,
23

Form No. 6

Total nunber of clainms admitted ... 3,05, 072

Total nunber of objections filed

in prescribed formMNo. 7 ... 1,009, 865

Total number of objections allowed ... 65, 430.

511
Steps with regard to summary revision of the
el ectoral rolls wundertaken in 1982 under section 21 of
the Representation of the People Act, 1950 read with
rule 25 and rules 9to 23 of the Registration of

El ectors Rules, 1960 so as to bring the Electoral Rolls

up-to-date i.e. wth reference to the qualifying date

as 1.,1.1982. B

(1) ~ On Decenber 9, 1981, the Election Conm ssion
directed the Chief Electoral Oficers of all State and Union
Territories (except Assam -~ Andhra  Pradesh, Karnataka,
Meghal aya, Nagal and and ~Tripura) to wundertake sumary
revision of electoral rolls in 1982 wth reference to
1.1.1982 as the qualifying date and chal ked out a progranme
for the same.

(2) On Decenber 14, 1981 the Commission wote a letter
to all political parties at their Head-quarters giving the
details of the above programme for the sunmary revision of
el ectoral rolls and soliciting their cooperation

(3) A press release and an advertisenent were issued in
all the dailies of Wst Bengal on 23.12.1981 infornming the
public about the draft publication of the electoral rolls,
in the course of sunmary revision of rolls in 1982, A copy
of this release was also endorsed to all political parties
on 23.12.1981.

(4) A circular letter was addressed to the GCenera
Secretaries and Presidents of all political parties in Wst
Bengal by the C.B.O giving details of the programe of
sunmary revision of electoral rolls in 1982 and soliciting
their cooperation. By this letter, political parties were
also informed that 2 copies of the supplenents to the draft
el ectoral rolls, being intensively revised then and, due for
publication on 31.12.1981, would be supplied to each
political party free of cost.

(5) The electoral rolls which were prepared de novo
after house to house enunmeration in 1981 and which were
intensively revised in all the 294 assenbly constituencies
inthe State were finally published with the suppl enents on
Decenber 31, 1981 .

(6) On January |, 1982 the finally published el ectora
rolls with the supplenments were published in draft in the
respective
512
polling areas by all the Electoral Registration Officers for
the A purpose of sunmary revision undertaken in 1982. dains
and objections were specially invited in the prescribed
forms under the |aw

(7) Due to the internal msunderstanding between Shr
Ajit Kumar Panja and Shri Anand Gopal Mikherjee of the
I ndian National Congress, the authorities were unable for
sone little time to discover who, between those two, was
entitled to receive copies of the electoral rolls. The rolls
were supplied after the position was clarified.

(8) On January 4, 1982 an advertisenment was issued in
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all dailies of Wst Bengal informng the public as to the
exact contents of Forns 6, 7 and 8 of the Registration of
El ectors Rules, 1960 and also intinmating to them that no
fees will be required to be paid for submtting clains or
objections in these forns.

(9) The draft rolls were kept for public inspection in
the respective polling areas and in the offices of the
El ectoral Registration O ficers concerned. Clains and
objections were asked to be presented either to the officer
desi gnated for the purpose under the law or to the El ectora
Regi stration O ficer concerned.

(10) The followi ng Table shows the position regarding
the clains and objections nmade in the prescribed formand
accept ed:

Clainms in Objections in Objections to

Form No. 6. Form No. 7 particulars in

Form No. 8
Filed 3,34, 993; 1, 49, 548; 89, 300
Accept ed 2, 31, 583; 80, 592; 80, 798

These facts establish in an anple nmeasure that the
gri evances made by the petitioners are unsupported by facts.
It is significant that ~none-of the petitioners has been
denied a place in theelectoral roll nor were the objections
rai sed by any one ~of them dismssed. As we have stated
earlier, none of the four persons who forwarded he ommi bus
conplaints even filed an affidavit in support of those
conpl ai nts.
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Hol ding the elections to |egislatures and hol ding them
according to law are. both matters of paranobunt inportance.
On the one hand is the individual’'s statutory right of
franchise, on the other is the constitutional obligation
i mposed by Article 168 that "For every State there shall be

a Legislature..." W find it sonewhat odd that, 'in the
instant case, individuals whose rights are alleged to have
been vi ol ated have not come to the Court at all. Not one out

of the eight |akhs. Persons who have cone to the Court are
nenbers of a political party who claimto represent them
Wiile we are on this question, it nust be enphasized that
El ection laws do not recognise political parties except in
rule 11 (c) of the Registration of Electors Rules, 1960. The
El ection Synmbols (Reservation and Allotnment) a Order, 1968,
and Explanation | to section 77 (1) of the Act of 1951. The
right to be included in the electoral roll or to challenge
the inclusion of any nane in the roll is a right conferred
upon an individual and not upon any political party. The
petitioners are espousi ng the cause of unnamed and
undi scl osed persons through a wit petition, which does not
even claim to possess a representative capacity. The upshot
of the petition filed by them is that some 3 crores of
voters were being deprived of an opportunity to  exercise
their franchise in order that an investigation should be
made as to whether the names of sone 5 | akhs and odd persons
shoul d be included in or excluded fromthe electoral roll.
The fundanental error from which the wit petition
suffers is this: The fact that the revision of electora
rolls, either intensive or sunmary, is undertaken by the
El ecti on Commi ssion does not have the effect of putting the
el ectoral roll last published in cold storage. The revision
of electoral rolls is a continuous process which has to go
on, elections or no elections. For exanple, the revision of
el ectoral rolls has to be undertaken under section 21 of the
Act of 1950, whether or not an election is inpending. Sub-
section (1) of section 21 provides that the "electoral rol
for each constituency shall be prepared in the prescribed
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manner by reference to the qualifying date and shall cone
into force i mediately wupon its final publication in
accordance with the rules made under this Act." Subsection
(2) of section 21 provides for the revision of the electora
roll prepared under sub-section (1). The proviso, which is
i mportant, says that if the electoral roll "is not revised
as aforesaid", the validity or continued operation of the
"said" electoral roll shall not be affected. The controversy
whet her the proviso governs clause (b) of section 21 (2)
only or whether, it applies to clause (a) of that section
514
also is futile, though it may be interesting fromthe point
of view of a text-book witer on the 'Interpretation of
Statutes’. The crux of the matter is that if an electora
roll is not revised, its validity and continued operation
remai n unaffected, at least is a class of cases. That
exenplifies an inmportant principle which applies in the case
of electoral rolls.

Section 21 (3) of the Act of 1950 confers upon the
El ecti on ‘Commi ssion the power to direct a special revision

of the electoral roll. The proviso to that sub-section also
says that until the conpletion of the special revision so
directed, the electoral roll for the time being in force

shall continue to be in force. That proves the point that
El ecti on | aws abhor a vacuum |nsofar as the electoral rolls
are concerned, there is never a nonent in the life of a
political community when some electoral roll or the other is
not in force

Section 23 (3) of the Act - of 1950 al so points in the
same direction. Under. t hat provi si on no amendment ,
transposition or deletion of —an entry can be  made under
section 22 and no direction for the inclusion of ‘a name in
the electoral roll of a constituency can be given, after the
last date for naking nomination for an election in the
particul ar constituency. The election has to be held on the
basis of the electoral roll which is in force on the |ast
date for making nominations. |If  that were not /'so, the
easi est expedi ent which could be resorted to for the purpose
of postponing an election to the legislature would’ be to
file conplaints and objections, omibus or otherw se, which
woul d take days and months to decide. It is not suggested
that clains and objections filed in the —prescribed form
shoul d not be decided pronptly and in accordance w th | aw.
But, the inportant point which nust be borne in nmnd is that
whet her or not a revision of an electoral roll is undertaken
and, if undertaken, whether or not it is conpleted, the
electoral roll for the time being in force mnust hold the
field. Elections cannot be postponed for the reason  that
certain clains and objections have still remained to be
di sposed of. Then, clainmants and objectors coul d even evade
the acceptance of notices and thereby postpone indefinitely
the decision thereon. The holding of elections 'to the
| egi slatures, which is a constitutional mandate, cannot be
made to depend upon the volition of interested parties.

According to sub-rule (3) of rule 23 O t he
Regi stration of Electors Rules, 1960, the "presentation of
an appeal under this rule
515
shall not have the effect of staying or postponing any
action to be taken by the Registration Oficer under rules
22". Rule 22 inposes A upon the Registration Oficer the
obligation to publish the electoral roll which, together
with the Ilist of anendnents, beconmes the electoral roll of
the constituency. Thus, the fact that an appeal is pending
under rule 23 (1) against the decision of a Registration
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O ficer under rule 20, 21 or 21A does not constitute an
i npedinment to the publication of the roll and to the roll
upon such publication, coning into force. Rule 20 provides
for inquiry into clains and objections; rule 21 provides for
i nclusion of names which are left out of the roll owing to
i nadvertence or error; while, rule 21A provides for the
del etion of nanes of dead persons and of persons who cease
to be, or are not, ordinary residents of the particular
constituency. Notwi thstanding the fact that the rol
contains these errors and they have remnined to be
corrected, or that the appeals in respect thereof are stil
pendi ng, the Registration Oficer is under an obligation to
publish the roll by virtue of rule 22.

As a result of this discussion, it nust follow that the
fact that certain claims and objections are not finally
di sposed of, even assuming that they are filed in accordance
with law, cannot arrest- the process of election to the
| egi sl ature. The el ection has to be held on the basis of the
el ectoral ‘roll which is in force on the last date for naking
nomi nati ons.

One of the questions which was debated before us and to
which we rmust now turn, is whether the directions given by
the El ection Commi ssion to the Chief Electoral Oficers have
the force of law under the Acts of 1950 and 1951. There is
no provision in either of these Acts which would justify the
proposition that the directions given by the Election
Comm ssion have the force of law. Election Laws are self-
contai ned codes. One nust 1ook to themfor identifying the
rights and obligations of the parties, whether they are
private citizens or public officials Therefore, in the
absence of a provision to that effect, it would not be
correct to equate with law, the directions given by the
El ection Commission to the Chief Electoral Oficers. The
El ecti on Conmission is, of course, entitled to act ex debito
justitiae, in the sense that, it can take steps or direct
that steps be taken over and above those which it is under
an obligation to take wunder the law. It 1is, therefore,
entitled to i ssue directions to the Chief ‘Electora
Oficers. Such directions are binding upon thelatter but,
their violation cannot create rights and
516
obligations unknown to the El ection Law. —To take a sinple
exanple, if the Election Conm ssion issues a directive to a
Chief Electoral Oficer to invite |eaders of politica
parties for a neeting to consider their ~ grievances
pertaining to the electoral roll, the failure to hold such a
neeting cannot be equated with the failure to conmply with
the provision of a law Leaders of political | parties who
were asked to be invited by the El ection Conm ssion cannot
chal l enge the process of election on the ground that the
directive issued by the Election Comm ssion was viol ated by
the Chief Electoral Oficer. The question is not whether the
directions issued by the El ection Connm ssion have to be
carried out by the Chief Electoral Oficers and are binding
upon them The plain answer is that such directions ought to
be carried out. The question is whether, the failure on the
part of the Chief Electoral Oficer to comply with the
directions issued by the Election Conm ssion furnishes any
case of action to any other person, like a voter or a
candi date, to conplain of it. W are of the opinion that the
directions issued by the El ecti on Comm ssion, though binding
upon the Chief Electoral Oficers, cannot be treated as if
they are law, the violation of which could result in the
i nval i dati on of the election, ei t her general |y, or
specifically in the case of an individual. In the instant
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case, the Chief electoral Oficer carried out faithfully the
directions issued by the Election Conm ssion. But, even if
he had not, he could not be accused of disobeying a | aw.

We have already adverted to the various steps taken by
the Election Conmi ssion and the Chief Electoral Oficer for
renovi ng the apprehensions of the petitioners and a few
others. The followi ng narration of events will conplete that
picture. The facts stated below appear in the countet-
affidavit of the Chief El ectoral Oficer, Shri N
Kri shnanmurt hi .

Steps taken by the Chief Electoral Oficer, in the
exercise of his suo mptu powers under rules 21 and 21A
of the Registration of Electors Rules, 1960, wth
regard to inquiries into omibus conpl aints.

1. In late Decenber 1981 and early January 1982, Shr
Bhola Nath Sen and ~Shri Ajit. Kumar Panja of the |ndian
Nati onal Congress wote letters to the Election Conm ssion
conpl ai.ning of rigging of electoral rolls. Replies were sent
to them stating specifically that, under the | aw? clai ns and
obj ections were required
517
to be 1odged before the Electoral Registration Oficers who
were statutorily charged with the duty of deciding those
clainms and A objections.” They were further informed that if
any Electoral Registration Officer failed to deal with those
clains and objections in accordance with ‘law, conplaints
could be lodged with the Election Commission and the C E. O
in order to enable themto investigate into them They were
al so assured that, inthe mean- time, the lists forwarded by
themwere being |ooked into. Simlar replies were sent to
ot her conpl ai nant s.

2. Shri Anand Gopal Mikherjee, President of the Pradesh
Commttee of the Indian National Congress, Wst Bengal, Shri
Bhola Nath Sen, Leader of the Legislature Party 'of the
I ndi an National Congress, West Bengal ,” Shri Priya Ranjan Das
Munshi, Shri Sougat Roy and Shri Pradi p Bhattacharya nmet the
Chi ef Election Comm ssioner and ‘brought to his notice That
the rolls in Wst Bengal had been nanipulated to a large
extent by inclusion of under-aged persons, dead persons and
temporary residents. They were requested to examine the
rolls as finally published on Decenber 31, 1981. It is
significant that none of these persons has filed any
affidavits in the present proceedings in support of their
conpl ai nt.

3. Inreply to a letter dated January 7, 1982 from Shr
A. K. Sen, the Conm ssion advised himalso that the Electora
Regi stration Oficers were constituted as authorities to
prepare and bring the rolls upto date and, therefore, al
clains and objections should be filed with them

4. On January 15, 1982 shri A K Panja nade severa
conplaints to the Chief El ection Comi ssioner and-all eged,
particularly, that the electoral nachinery of the State was
i nfluenced by the Co-ordination Conmittee of CPl (M It is
noteworthy that none of the omibus conplaints made by Shri
Panja bore the signature of any person, though the printed
formcontains a colum for the signature of the conplainant.

5. The ommi bus conpl ai nts made by Shri Panja and by Dr.
CGopal Das Nag were referred to the concerned Electora
Regi stration Oficers, even though they were not in the
prescribed form The District Election Oficers submtted
detailed reports to the C.E.QO controverting the allegations
with the help of facts and figures.
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6. The aut hori sed representatives of the Indian

Nati onal Congress in the various constituencies were given
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copies of the intensively revised electoral rolls.

7. Between January 22 and January 25, 1982 radi ogram
nessages were sent by the CE O to the Electora
Regi stration Oficers stating that they could use their sou
notu powers even on the basis of unsigned conplaints, if the
conpl ai nts appeared to be genui ne.

8. On January 22, 1982 the El ection Conm ssion of India
decided to send a Teamof its Oficers to Wst Bengal to
ook into the conplaints regarding |large scale errors and
omissions in the electoral rolls. On January 27, the
Conmi ssion’s Team of O ficers went to Calcutta for the
purpose of making a sanple survey of the work done in the
matter of revision of electoral rolls.

9. In order to facilitate a proper inquiry into the
omi bus conpl aints, the date of official publication of the
electoral roll was postponed wth the approval of the
El ecti on Comm ssion of India.

10. Radi ogram nessages were sent on January 28 and 29,
1982 to the District Election Oficers and the Electora
Regi stration Oficers, explaining the procedure which they
shoul d adopt —under rules 21 and 21A of the 1960 Rules, for
correcting the electoral rolls.

11. These nmessages were sent in pursuance of the
speci fic request made by Shri Anand Gopal Mikherjee and Shri
Abdul Sattar to the Secretary of the El ection Comm ssion on
February 2, 1982. They had also asked that notices of
hearing of cases under rules 21 and 21A of the 1960 Rul es on
the basis of the ommibus conpl ai nts should be served on the
| ocal representatives of the parties. Notices were del ayed
in certain cases, as in case of Shri A K< Panja who had
given his address at Calcutta, w thout nentioning the nane
and address of his local representative.

12. The Team of Oficers deputed by the Election
Conmi ssion visited various placesin Calcutta and conducted
an on-the-spot verification of ~conplaints on a selective
basis. It exam ned docunents, reports and the electora
rolls and it met various
519
| eaders of the Indian National Congress. On-~ a carefu
inquiry, it found that the allegations made by themwere not
borne out by the facts.

13. On the basis of the report submtted by the team of
of ficers deputed by the Election Comm ssion, it was decided
on February 9, 1982 that no case was nmde out for
undertaking a further de novo revision of the electora
rolls, especially since the percentage of errors was far too
smal | .

14. The wor k  of investigation into  the omibus
conplaints was intercepted as a result of the ad-interim
injunction granted by the Calcutta H gh Court on February
12, 1982. It was only after the orders passed by this Court
on March 4, 1982 that further investigation into the ommibus
conpl aints coul d be undertaken.

We need no greater proof than this of two things: one,
that the Chief Electoral Oficer, Wst Bengal, carried out
the directions of the Election Conm ssion as, indeed, he was
bound to, and two, that there is no substance in the
grievance of the petitioners in regard to the preparation or
revision of the electoral roll

It is wunnecessary to refer to the counter-affidavit of
Shri K. Ganesan, Secretary to the El ection Comm ssion of
India since counsel for the petitioners, particularly Shr
A K Sen, stated before us that there was no conplaint to
make agai nst the El ecti on Comi ssion

The only question which renmains outstanding i s whether
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the preparation and publication of electoral rolls are a
part of the process of 'election” wthin the neaning of
Article 329 (b) of the Constitution. That Article provides:

"Bar to interference by courts in electora
matters. - Not wi t hst andi ng anyt hi ng in this
Consti tution.

(a) XXX XXX XXX

(b) no election to either House of Parlianent or
to the House or ei ther House of the
Legislature of a State shall be called in
guestion except by an election petition
presented to such authority and in such
manner as nay be provided for by or
520
under any | aw nmade by the appropriate Legislature."
On the conclusion of argunents in this case, we had passed
an order on March 30, 1982 by which we had indicated that we
wi I | pronounce —upon the question above stated later in our
judgrent. In the light of the conclusion recorded by us that
the petitioners -have not nmade out any case for the grant of
relief claimed by them it is unnecessary for us to decide
the question whether the expression ’'election” which occurs
in Article 329 (b), conprehends the preparation and
publication of electoral rolls. Besides, as indicated by us
in the order dated March 30,1982, the view which we took was
that though the H gh Court was justified in entertaining the
wit petition and issuing a rule therein since, the wit
petition apparently contained a challenge to severa
provi sions of Election laws, it was not justified in passing
any order which would have the  effect of ~postponing the
el ections which wer et hen i mm nent . Even assum ng
therefore, that the preparation and publication of electora
rolls are not a part of the process of 'election’ within
the nmeaning of Article 329 (b), we nust reiterate our view
that the Hi gh Court ought not ~to have passed the inpugned
interimorders, whereby it not only assumed control over the
el ection process but, as a result of which, the election to
the Legislative Assenbly stood the risk of being postponed
indefinitely. The order dated March 30, 1982 which we wll
presently reproduce, contains our reasons in support of this
concl usion. Very often, the exercise of jurisdiction,
especially the wit jurisdiction, involves questions of
propriety rather than of power. The fact that the Court has
the power to do a certain thing does not nmean that it nust
exercise that power regardless of the consequences. As
observed by a Constitution Bench of this Court in NP
Ponnuswanmi v. Returning Oficer, Namakkal Constituency(1l):
"Having regard to the inportant functions which
the |egislatures have to perform in denpcratic
countries, it has always been recognised to be a matter
of first inportance that elections should be“concl uded
as early as possible according to tine schedul e and al
controversial matters and all disputes arising out of
el ections should be postponed till after the el ections
are over, so that the election proceedings may not be
unduly retarded or protracted." (p. 234).
(1) [1952] S.C.R 218.
521
On the question as to the connotation of the word
"el ection’ in Article 329(b), we wmy point out three
decisions of this Court, one of whichis N P. Ponnuswani
referred to above, the other two being Ranpakavi Rayappa
Belagali v. B.D. Jatti and Mohinder Singh Gl v. Chief
El ecti on Commi ssioner, New Delhi. It was held in Ponnuswam
that the word "election” is used in Article 329(b) in the
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wi de sense of covering the entire process culnnating in the
el ection of the candidate. Fazal Ali J., who spoke for the
court in that case, has referred to a passage in Hal sbury’s
Laws of England to the follow ng effect:

"It is a question of fact in each case when an
el ection begins in such a way as to make the parties
concerned responsi ble for breaches of election law, the
test being whet her the cont est is "reasonabl y
immnent". Neither the issue of the wit nor the
publication of the notice of election can be | ooked to
as fixing the date when an election begins fromthis
point of view Nor, again, does the nonmination day
afford any criterion."” (p. 227).

I n Ranpakavi Rayappa Belagali, it was held that the schene
of the Act of 1950 and the anplitude of its provisions show
that the entries made in a electoral roll of a constituency
can only be challenged in accordance with the nachinery
provided by the Act -and not in any other nmanner or before
any other forumunless, sone question of violation of the
provi sions of the Constitution is-.involved (p. 150). 1In
Mohi nder Singh~ G1l, Krishna Iyer J., speaking for the
Constitution Bench, has considered at great |length the scone
and meani ng of Article 329(b) of the Constitution

Describing that Articleas the "Geat wall of China", the
| earned Judge posed the guesti on whet her it is so
i npregnable that it cannot be bypassed even by Article 226.
ohserving that "every step fromstart to finish of the tota

process constitutes "election, not nerely the conclusion or
cul minati on" the judgnment concl udes thus:

"The rainbow of —operations, covered by the
conpendi ous expression *election’, thus comrences from
the initial notification and cul mnates  in t he

decl aration of the return of a candidate."
522

We have expressed the view that preparation and
revision of electoral rolls is a ~continuous process, not
connected with any particular election. It may be difficult
consistently with that view, to hold that preparati on and
revision of electoral rolls is a part of the  'election
within the nmeaning of Article 329(b). Perhaps, as stated in
Hal sbury in the passage extracted in Ponnuswam , the facts
of each individual case may have to be considered  for
determ ni ng the questi on whether any particul ar stage can be
a part of the election process in that case. In that event,
it would be difficult to formulate a proposition which wll
apply to all cases alike.

The delay in pronouncing this judgment “is to be
regretted. A large nunber of factors have contributed to it
but, no nore about them

The order dated March 30, 1982, passed by us /reads
t hus:

"The Transferred Case and the Appeal s connected with it
raise inportant questions which require a careful and
di spassi onate consideration. The hearing of these matters
was concluded four days ago, on Friday, the 26th. Since the
judgrment will take sone tine to prepare, we propose, by this
order, to state our conclusions on sone of the points
i nvol ved in the controversy:

(1) The High Court acted wthinits jurisdiction in

entraining the Wit Petition and in issuing a Rule
Ni si upon it, since the petition questioned the
vires of the laws of election. But, with respect,
it was not justified in passing the interimorders
dated February 12, and 19, 1982 and in confirmng
those orders by its judgnent dated February 25,
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(2)

1982. Firstly, the High Court had no materia
before it to warrant the passing of those orders.
The allegations in the Wit Petition are of a
vague and general nature, on the basis of which no
relief could be granted. Secondly, though the High
Court did not lack the jurisdiction to entertain
the Wit Petition and to issue appropriate
directions therein, no High Court in the exercise
of its powers under article 226 of t he
Constitution should pass any orders, interim or
ot herwi se, which has the tendency or effect of
post poni ng an el ection, which is reasonably
i mm nent and in relation to which its wit
jurisdiction is' invoked,

The imm nence of the electoral processs is a
factor which ~must guide and govern the passing of
orders'in the High Court’s wit jurisdiction. The
nore i nmmnent such process, the greater ought to
be the reluctance of ‘the H gh Court to do
anything, or direct anything to be done, which
will postpone that process indefinitely by
creating a situation in which, the Governnment of a
State cannot be carried on in accordance with the
provisions of the Constitution. India is an oasis
of denmpbcracy, a fact of contenporary history which
demands | of t he Courts the use of wi se
statesnmanship in the exercise of their extra-
ordinary powers under the Constitution. The High
Courts nust . observe a self-inposed limtation on
their power to act under article 226, by refusing
to pass order or give directions which wll
inevitably result in an indefinite postponenment of
elections to legislative bodies, which are the
very essence of the ~denocratic foundation and
functioning of our Constitution. That limtation
ought to be observed irrespective of the fact
whet her the preparation and publication of
electoral rolls are a part of the -process of
"election” within the nmeaning of article 329(b) of
the Constitution. W wll pronounce -upon that
guestion later in our judgment.

We are unable to accept the argument advanced on
behal f of the petitioners that the Election
Comm ssion, or the Chief Electoral Oficer or the
El ectoral Registration O ficers have in any nmanner
acted in violation of the Constitution, the
Representation of the People Acts of 1950 and
1951, or the Registration of Electors Rules, 1960.
The Election Comm ssion issued the ~various
directives ex dabito justie, as steps-in-aid of a
fair election. They are being observed faithfully
and honesty, and shall be so observed until the
deadl i ne nentioned in section 23(3) of the Act of
1950. The manner in which the directives are being
i mpl enent ed cannot be regarded as unreasonable, in
the circunstances of the case

It takes years to build up public confidence
in the functioning of constitutional institutions,
and a

single court hearing, perhaps, to sully their
i mge by casting aspersions upon them It is the
duty of the courts to protect and preserve
integrity of all constitutional institutions,
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(3)

which are devised to foster denocracy. And when
the nethod of their functioning is questioned,
which it is open to the citizens to do, courts
nmust exam ne the allegations with nore than
ordinary care. The presunption, be it renenbered,
is always of the existence of bonafides in the
di schar ge of constitutional and statutory
functions. Until that presunption is displaced, it
is not just or proper to act on preconceived
notions and to prevent public authorities from
di schargi ng functions which clothed upon them W
hope and trust that the charges levelled by the
petitioners against the Election Comm ssion, the
Chief Electoral Oficer and t he El ectora
Regi stration Oficers wll not generate a feeling
in the mnds of the public that the elections held
hitherto in our country over the part thirty years
under the superintendence, direction and contro
of successive Election Conm ssions have been a
pretense and a facade. The public ought not to
carry any such inpression  and the voters nust go
to the ballot-box ~undeterred by the sense of
frustrationwhich the petitioners’ charges are
likely to create in their mnds. W see no
substance in‘the accusation that the voters’ lists
have been rigged by the election authorities with
the help of enunerators belonging to any
particul ar ‘political party. Enunerators are nostly
drawmn from.  anpbngst -teachers and CGover nirent
servants and it is difficult to inagine that
thirty-five years after independence, ‘they are
totally colour-blind. They are the sane in every
State and every constituency. The safeguard lies
inthe efficiency and inpartiality of the higher
of ficers who have to decide objections filed in
relation to the voters’ lists. That safeguard is
not shown to have failed in the instant case.
Surprisingly, though rightly, no argunment was nade
before us on behalf of the petitioners on the
qguestion of the constitutional validity of any of
t he

provisions of the Acts of 1950 and 1951 or the
Rul es. 'Surprisingly’, because, the nmmjor part of
the wit petition is devoted to the adunbration of
a challenge to sone of those provisions and yet no
argunent was urged before wus in support of that
chall enge. '"Rightly’, because, there i s no
subst ance what soever in that chall enge and counse

exercised their judgnent fairly and judiciously in
refusing to waste the tinme of the “Court in
pur sui ng an untenabl e contention. Only one | earned
counsel, Shri Bhola Nath Sen, conplained that the
fee of ten paise prescribed by Rule 26 of the
Rul es of 1960 is unreasonable since, there -are
many voters who cannot afford to pay ten paise.
The argument nust be rejected out of hand as
devoi d of substance and as | acking in awareness of
I ndi an Economics. There is no voter in our country
who does not have or cannot raise a sumof ten
paise to ventilate his objectionto the votes’
list. Counsel should not grudge at |I|east that
nodest achi evenent to our successive CGovernments
whi ch have been fighting a relentless war agai nst
poverty. The reason for our nentioning that a
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large part of the wit petition is devoted to a
statenment of constitutional challenge to election
laws, is, that it is upon a petition of this
nature that the H gh Court’s jurisdiction was
i nvoked. The petition is dr essed up in
constitutional attire but, before us, no counse
tried even to have the feel of it, except Shr
Bhola Nath Sen. W will have occasion to
denonstrate how, in a petition of this nature, no
interim relief was permissible, especially in
terns of prayer clause (f), by which the entire
el ection process was brought to a stand still.

For these reasons and those which we will give in our
judgrment later, we dismss the wit petition filed in the
Cal cutta High GCourt which was transferred for disposal to
this Court. Al orders, including interimorders, passed by
the Calcutta Hi gh Court are here by set aside. CGvil Appeals
739 to 742 of 1982 will stand disposed of in the Iight of
the dismssal of the wit petition, out of which they ari se.
There wil'l be no order as to costs".
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Qur learned Brother Baharul |IslamJ. passed a separate
order which reads thus:

"I regret ny inability to associate nyself
with some of the observations nmade by Lord, the

Chief Justice, in para 2 of ‘the order just
pronounced. VWiile | do not have any doubt in the
integrity ‘and impartiality of the El ecti on
Commission, = I am not satisfied that all the

El ectoral Registration Oficers concerned and al
the staff working under them were beyond reproach
intheir conduct in inplenenting the relevant
provi si ons of t he Constitution, t he
Representati on of People Acts of 1950 and 1951
the Electoral Registration Rules, 1960 and the
directions given by Election Conmmission in the
preparation of the electoral rolls. |, ‘however,
agree that the wit Petition under Article 226 of
the Constitution filed before the Calcutta High
Court and transferred to this Court be disnissed
and the stay orders granted by the Hi gh Court be
vacated, for reasons to be given in ny judgnent to
fol |l ow.

M Nariman, |earned counsel for the Election
Commi ssion told us at the time of hearing that the
claims and objections already filed had been, and

were being, looked into. It is hoped that clains
and objections, if any outstanding yet, wll be
di sposed of, and nanes included, in the el ectora
rolls still the last date of naking nominations,

as permssible under Section 23(3) ~of t he
Representati on of People Act, 1950."

We order accordingly.

BAHARUL | SLAM J. The Constitution of India envisages a
Sovereign, Socialist, Secular, Denocratic Republic. Each of
the ternms ’'Sovereign’ 'Socialist’, 'Secular’, 'Denpcratic
and 'Republic’ is significant and pregnant wth rmeaning
deeper than the apparent. Unless their true significance if
properly realized, no provision of the Constitution or any
other statute can be interpreted in its true perspective.
Republic connotes the existence of a President. The Indian
Constitution has provided for a denocratically el ected
527
President. The Constitution also has provided for a form of
CGovernment by the People’'s representatives denocratically
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elected on the basis of adult franchise irrespective of
caste, creed, race or sex. The term ’'Secular’ has been
incorporated in the Preanble by the Constitution (Forty-
Second Amendnent) Act, 1976 and is effective from January 3,

1977. The addition of the term’Socialist’ is not for mere
ornanent ati on, but with a definite object. The term
"Socialist’ has both an economic as well as a politica

content. The basic needs of a citizen of any civilized
country with any form of Governnent are food, clothing,

education and health services. A citizen of any nodern
denocratic State has also an additional need, which is a
political right. It is the right of participation in the
governance of the «country directly or indirectly. This
participation of an adult citizen of our country starts with
the right to vote for a candidate and el ect a representative
of his choice to the legislatures and other self-governing
institutions. This right to vote presupposes a right to be
enrolled as an elector provided, of course, he has the
requi site qualifications prescribed by the Constitution and
the election |laws and other statutes and has none of the
di squal i fications enunerated in those | aws.

2. Chapter XV of the Constitution provides for
El ections to the House of People and the Legislatures of the
States. Article 326 of the Constitution provides for
elections to the House of People or to the Legislative
Assenblies of the States on the basis of  adult-suffrage:
that is to say, every person who isacitizen of India and
who is not less than 21 years of age on a particular date
and is not otherw se disqualified under the Constitution or
any law on the ground of non-residence and unsoundness of
mnd, crime, corrupt or illegal practice shall be entered
into the register as voter for such election. The basis of
el ection on adult franchise and the right to be registered
as a voter at an election of a person with the requisite
qual i fications and havi ng no di squal i fications are
constitutional nandates. By virtue  of powers given under
Article 327 of the Constitution, (the Parlianment has already
nmade provisions, inter alia, for the purpose of the
preparation of the electoral rolls and matters connected
therewith in the Representation of People Act, 1950
(hereinafter referred to as ’'the 1950 Act’) and the
Regi stration of Electors Rules, 1960, (hereinafter “’the
El ectors Rules, 1960') and for the purpose of conduct of
election to the Houses of Parlianent and to the Houses of
State Legislatures and to matters relating to such el ections
in the Representation of People Act, 1951 (hereinafter
528
referred to as 'the 1951 Act’) and the Conduct of El ection
Rul es, 1961 (hereinafter referred to as the 'El ecti on Rul es,
1961').

Article 324 (1) of the Constitution vests the
superi ntendence, direction and control of the preparation of
electoral rolls for the conduct of all elections to
Parliament and to the Legislature of a State and  of
elections to the offices of President and Vice-President on
the Election Conmssion, the Constitution of which is
provided for under Article 324 (2). Sub-Article 6 of Article
324 provides that the President or the CGovernor of a State
shal I, when so requested by the Election Conm ssion, nake
available to the El ection Conm ssion as may be necessary for
the discharge of the functions conferred on the Election
Comm ssion under Cause 1 of Article 324. This shows that
for the purpose of preparing the electoral rolls for the
pur pose of conducting el ections, the Election Comission
although a very high and i ndependent constitutiona
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functionary, does not have a staff of its own appointed and
renoveable by it. The staff made available to the El ection
Conmi ssion for the above purposes are the enployees of a
State or the Central Government. In other words, as the
staff working for the preparation of the electoral rolls and
the conduct of the elections are not the staff of the
El ection Conmmission, they are not independent 1like the
El ecti on Comm ssion, itself, but are liable to be influenced
by the concerned Executive Government. This is an inportant

thing to be renenbered, and | shall have to refer to it
| ater.

3. Article 325 of the Constitution provides that there
shall be one general electoral roll for every territoria

Constituency for election to either House of Parlianment or
to the House or either House of Legislature of a State and
no person shall be -ineligible for inclusionin any State
electoral roll or-claim to be included in any specia
el ectoral ‘roll for any such constituency on grounds only of
religion, caste, sex or any of them In other words, so |ong
as an adult-citizen of Indiahas requisite qualifications to
be regi stered —as an el ector and has no disqualifications to
be regi stered as such, ~he has a constitutional right to be
registered as an elector. ~Illegal om ssion of the nanmes of
persons who were qualified from the electoral roll or
i nclusion of the nanes of persons who are not qualified or
who have disqualifications has far reaching consequences.
Let us take a hypothetical illustration. Suppose, in India
or in a State of India, there are two political parties,
A & Bwth near equal strength. Let us also suppose that
Party Ais in power either
529
at the Centre or in the States or both-and suppose Party is
in opposition either in the Centre ~or inthe States or in
both. Unless the electoral roll is prepared strictly in
accordance with the provisions of the 1950 Act and the 1960
Rul es, the electoral roll wll have no sanctity,  and the
el ection conducted on such defective electoral roll  wll
tilt the balance of power. On the other hand, if nanes of
foreigners who are sure to support a particular party are
included in the voters’ [list, or names of eligible persons
who will not vote for a particular —party and  vote for
anot her particular party, the result is obvious.

4. The basis of a free and fair election is the voters’
list prepared in accordance with the 1950 Act and t he 1960
Rules. If this is not so done, the electoral rolls wll have
no sanctity and the consequent election wll also not
i nspire confidence of the people.

5. The next question is whether the objection to the
i nclusion of wong nanmes or clains to inclusion of eligible
names in the electoral rolls can be taken in an election
petition under Section 100 of the 1951 Act. It cannot be.
M. Nariman, counsel appearing for the El ection Comi ssion
submits that a qualified citizen has a right to be enrolled
inthe electoral roll, but he has no right to vote in a
particular election. He is apparently-and only apparently-
right. For Article 326 itself, says that an eligible citizen
"shall be entitled to be registered as a voter at any such
election." But the enrollnment of the nanme of a person in the
electoral roll is absolutely neaningless unless he can al so
exercise his vote. If before the clainms and objections of
above eight |akhs voters, as alleged in this case are
di sposed of, the election be held, the result would be a
farce and wll not reflect the wll of the people. It has
been argued by M. Nariman that eight |akhs are voters of
the State and the clains and objections in a particular
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constituency may be about a few thousands. Even in the
counter-affidavit, filed on behal f of t he El ecti on
Conmi ssion, it has been stated that the error nay be 2 or
2.1/2 per cent. This percentage, though |ooks small, is very
material in an election fought by multiplicity of politica
parties and independent candidates as is notoriously the
case in India.

6. The statutory provi si ons deal i ng with t he
preparation of t he el ect oral rolls for Assenbl y
Constituencies are Part IIl of 1950 Act that deals wth
"Electoral Rolls for Assenbly Constituencies"”
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and Part Il of 1960 Rules that provides for the preparation
of the A electoral rolls for Assenbly Constituencies.
Section 21 of the 1950 Act provides for the preparation and
revision of electoral rolls. Sub-section (1) of this section
provides that the electoral roll for each constituency shal
be prepared in the prescribed manner by reference to the
qual i fying date and shall cone into force i mediately upon
its final. publication in accordance with the rules nmade
under this Act. Qualifying date has been defined under
Section 14 (b) of the 1950 Act as the "1st day of January of

the year in which it i's so prepared or revised" "in relation
to the preparation or revision of every electoral roll"
under Part [11./ Section 15 provides that for every

constituency there shall be an electoral roll which shall be
prepared in accordance with the provisions of the Act. The
preparation has to' be nade under the superintendence,
direction and control of the El ection Comm ssion. Section 16
provides that a person  who is not a citizen of India, a
person of unsound mind, a person who is found to be guilty
of corrupt practices and other offences in connection with
the elections shall not be registered as electors. Sections
15 and 21 are mandatory. Sub section (2) of Section 21
provides that the aforesaid electoral roll shall be revised
in the prescribed manner wth reference to the qualifying
date (1) before the general election to the Legislative
Assenbly of a State or the House of the People and (ii)
bef ore each bye-election to fill a casual vacancy in‘'a seat
allotted to the constituency, unless otherwise directed by
the Election Conmission for reasons to be recorded .in
witing. In other words, revision before a general election
or a bye-election of the electoral roll is the rule and non-
revision is the exception which is permssible only whenthe
El ecti on Commi ssion directs for reasons to berecorded in
witing. Cause (b) of sub-section (ii) provides that the
el ectoral roll shall be revised in any year in the
prescribed manner by reference to the qualifying date if
such revision has been directed by the El ecti on Conmission
In other words, the Election Conm ssion nmay direct that an
el ectoral roll be revised in any year although there nmay be
no ensui ng general or bye-election. There is a provi so added
after clause (b). It is in the follow ng termns:
"I'f the el ectoral roll is not revi sed  as
aforesaid, the validity or continued operation of the
said electoral roll shall not be affected."
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There is a controversy in the interpretation of the
proviso. One argunent is that this proviso governs both the
clauses (a) and (b) of sub-section (2). The other argunent
is that the proviso controls only clause (b). In ny opinion
the proviso controls clause (b) only and not clause (a); for
after the word "shall", clause (a) starts wth "unless
ot herwi se directed by the El ection Conmm ssion for reasons to
be recorded in witing". In clause (b) also "that the
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revision shall be made in any vyear if such revision is
directed by the Election Commission". In other words, either
inthe entire State or in a particular constituency of the
State, there is no general or bye-election during the period
of five years, the electoral roll may not have to be revised
but the existing roll wll be a wvalid roll for other
pur poses. For exanple, if sone elector wants to show for the
purpose of election either to the Council of States or for
any other purpose, other than election in the constituency,
the entry in the existing electoral roll will be proof-
enough for that purpose. But the unrevised electoral rol
will not be valid for the purpose of holding general or a
bye-el ection. The reasons are obvious. For exanple, if an
electoral roll is prepared before a particular genera
election to a Legislative Assenbly but there has been no
revision for one reason or the other, say, for four or five
years, or for a Jlonger period, no general election call be
held on the basis of the electoral roll prepared earlier
The reasons again arc obvious; for, during this period of
four or five years or a |onger period, a |arge nunber of
young people -have becone ~adults, And a nunmber of persons
whose nanes were registered in the existing electoral rolls
must have died or |left the constituency. As the el ection has
to be held on adult franchise under the mandate of the
Constitution, those who were below 21 years before four or
five years have now a constitutional right to be enrolled as
voters. And if the names of the dead persons or the persons
who have migrated from the constituency are not deleted,
there is the possibility of bogus voting in the names of
those persons. Therefore, it is not permssible in norma
circunstances to hold a general or bye-election on an
electoral roll wunless it is revised as directed under sub-
section (1) of Section 21. The above interpretation is
consistent with the basic objective of  election indicated
above.

7. Section 22 of 1950 Act provides for the correction
of entries in the electoral rolls. Section 23 is inportant.
It deals with the inclusion of nanes in the electoral rolls.
Sub-section (1) of
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Section 23 provides that any person. whose nane is not
included in the electoral roll of a constituency may apply
to the electoral registration officer for the inclusion of

his nanme in that roll. Subsection (2) of Section 23 provides
that the electoral registration officer shall, if satisfied
that the applicant is entitled to be registered in the
el ectoral roll, direct his name to be included therein

subject to the proviso to Section 23 (2). Sub-section (3) of
Section 23 enjoins that after the last date for ~making
nom nations for an election in a particular constituency, no
amendnent, transposition or deletion of any “entry is
perm ssible. Section 24 provides for appeals against the
orders of an electoral registration officer under Section 22
or 23 to the Chief Electoral Oficer in the prescribed
manner .

Let us now turn to Part Il of the Electors Rules, 1960.
Rules 10 and 11 provide for the publication of the draft
roll and further publicity of the roll and the notice in
Form5. Rule 12 provides for |odging clainms and objections
within a period of thirty days fromthe date of publication
of the roll in draft under Rule 10 for inclusion or deletion
of names. Rule 13 provides that the clains have to be
preferred in Form 6; objections have to be preferred in Form
7 and objections to a particular or particulars in an entry
have to be made in Form 8. There are other restrictions also
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in lodging clains and/or objections in Forns 6, 7 and 8.
Rule 14 provides that every claim or objection shall be
presented to the registration officer or any other officer
designated by himin this behalf. Rule 15 provides that the
officer mentioned in Rule 14 shall maintain in duplicate a
list of clainms in Form9, alist of objections to the
inclusion of names in Form 10 and a list of objections to
particulars in Form 11 and keep exhibited one copy of each
such lists on a notice board in his office. Rule 15 is
mandat ory. After conplying with sub-rule (1) of Rule 15, the
designated officer after conplying wth the requirenment of
sub-rule (1) forward with his remarks, if any, the list of
clains and objections in Forms 9, 10 and 11 to the
appropriate registration of ficer. Under Rule 16, the
registration officer also shall rmaintain in duplicate the
three lists in Fornms® 9, 10 'and 11, entering thereon the
particulars of every claim or-objection as and when it is
received by him whether directly under Rule 14 or on being
forwarded to ~himunder Rule 15; and keep exhi bited one copy
of such. 'list ona notice board in his office. Rule 16 is
al so mandat ory:

The registration officer, under Rule 17, has the power
to reject any claimor objection which is | odged within the
prescribed tine or
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inthe prescribed form and manner. Under Rule 18, if the
registration officer is satisfied as'to the validity of any
claimor objection, he may allow it without further inquiry
after the expiry of one week fromthe date on which it is
entered in the list ~exhibited by himunder clause (b) of
Rule 16. There is, however, a restriction onthe power of
the registration officer under the proviso to Rule 18. That
restriction is that if there be a demand for inquiry in
witing to the registration officer by  any person agai nst
the acceptance of claim or ~objection, such claim or
obj ection shall not be allowed w thout further inquiry. Rule
19 provides that where a claimor objection is not allowed
under Rule 17 or 18, the registration officer shall give
noti ce of hearing of the claimand objection. Under Sub-rule
(2) of Rule 19 that the notice mentioned in sub-rule (1) of
Rul e 19 nmay be given either personally or by registered post
or by affixing it to the person’s residence or |ast known
residence within the constituency. Rule 20 gives power to
the registration officer to hold a summary inquiry into
claimand objection under Rule 19. Under-sub-rule (2) to
Rul e 20, the hearing of the clainmant or the objector and the
person objected to and any ot her person who, .in the opinion
of the registration officer, 1is likely to be of assistance
to him shall be entitled to appear and be heard. Sub-rule
(3) to Rule 20 gives a discretion to the registration
officer to require any claimant or objector or any person
objected to appear in person before him or require that the
evi dence tendered by any person shall be given on oath and
adm ni ster an oath for the purpose.

A conbined reading of Rules 18, 19 and 20 show that
they are based on the principle of natural justice keeping
in viewthe right of an eligible voter to be included in the

electoral roll and the right of any person to see that the
nanes of persons not so eligible, but wongly included
earlier be deleted from the electoral roll. Rule 21 gives

suo noto power to the registration officer to include nanes
i nadvertently omtted. Rule 21 (A) give suo noto power to
the registration officer to delete the nane of dead el ectors
of persons who have ceased to be or are not ordinarily
residents in the constituency. Rule 22 is very inportant. It
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gives power to the registration officer to prepare a list,
after conpliance of Rules 18, 20, 21 and 21A and publish the
roll together with the list of anendnents by making a
conpl ete copy thereof avail able for i nspection and
di splaying a notice in From 16 at his office. Under sub-rule
(2) of Rule 22, on such publication, the roll together with
the list of
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amendnent s "shal | be the el ect oral roll of t he
constituency". Under sub rule (3), this roll shall be the
"basic roll" for the constituency. Rule 23 provides for

appeal from the decision of the registration officer under
Rules 20, 21 or 21A to an appropriate authority. These
provi sions disclose the 'inportance to be given to the
preparation of an el ectoral roll

8. It is true, ~as submtted on behalf of the Election
Conmi ssion, that a perfect electoral roll is not possible.
But at the same tinme, it must be renmenbered that the name of
any eligible voter should not be omtted or the nane of any
di squal i fied person should not be included in the el ectora
roll, in _violation of _any constitutional or statutory
provi sions. The error, when pointed out, has to be renoved.
It nust also be renenbered that a large section of the

el ectorate of our country consist of illiterate people and
not politically so conscious as to see that their nanes are
inthe electoral roll. Needless to say that ours is a

denocratic country wth a parlianmentary from of government
that is run on party basis. The parliamentary form of
government depends on political parties. A duty therefore is
east on the political parties to educate the el ectorate and
take steps that the nanes of eligible persons-are included
inthe electoral rolls and that nanes of ineligible persons
are del eted. Erroneous inclusion or om ssion of the nanmes of
a few persons may not be of much consequence. But if a
consi derabl e nunber of the names of such persons are either
wongly, included in, or excluded from the electoral roll
it will be of great consequence to a particular party either
in power or in the opposition.  The electoral registration
officer, therefore, cannot be fastidious as to whether the
clains and objections are strictly in prescribed fornms. Even
when there are omibus objections by a political party or
political parties, as in this case, filing clainms and/or
obj ections, such clains and objections have to be inquired
into and necessary action taken so that correct opinion of
the electorate nmay be reflected in the result of the
el ection.

9. In the instant case, it nust be said.in fairness to
the Election Conm ssion, on receipt of omibus conplaints
and objections on behalf of a |large nunber of persons, the
El ecti on Comm ssi on directed t he Chi ef El ectora
Regi stration Oficer of Wst Bengal to inquire into these
clains and objections and take appropriate action. But it
does not appear or there is nothing on record to show that
those
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clains and objections. albeit omibus, may be sonetinmes not
strictly in the prescribed forns, were disposed of by the
El ectoral Registration Oficer after issue of notices as
required by the rules. The affidavits filed on behal f of the
El ecti on Comm ssion by M. Krishnanmurthi, and M. Ganesh. In
vaguely state that they were "duly" disposed of.

In para 46 of the affidavit of M. N Krishnanurthi,
the Chief Electoral Oficer of Wst Bengal, it has been
inter alia, stated, "Simlarly, as regards the letter dated
January 17, 1982 of Shri Bholanath Sen addressed to ne




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 32 of 35

regarding his conplaints in respect of the Bhatar Assenbly
Constituency | say that all specific conplaints contained in
his letter have been duly looked into by the El ectora
Regi stration Oficer and | have also examined the sane. |
crave leave to refer to the reports in this regard at the
time of hearing"” (enphasis added). It has not been stated
that the conplaints were inquired into after issue of
noti ces as required by |aw.

In clause (z) of Part |I of another affidavit filed by
M. Krishnanurthi, it has been stated

"In early Decenber, 1981, Shri Ajit Panja, Leader
of I ndian National Congress, made a conpl aint regarding
the non-inclusion and wong inclusion of «certain
entries in the electoral roll of 158 of Burtola
Assenbly constituency. A special check was nmde and
renmedi al action taken-in respect of 6000 entries out of
89,000 entries before the finalisation of t he
intensively revised rolls of 31.12.1981. A copy of the
report of the Electoral Registration Oficer who is the
Col I'ector of Calcutta is annexed as Annexure 19"

The second part on page 4 of Annexure 19 reads:

"At the time of -house to house enuneration
enunerators approached the head of households and
handed over to them their electoral cards under their
signature. At/ this tine, the Supervisors also signed
both the copies of the electoral’ cards. After the
el ectoral cards were deposited in our office, the
Supervisors nade a test check of about  30% of the
el ectoral cards. Myself alongwth
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ny Assistant E.R Gs nade a test check of about 10% On

such test case, |arge nunber of voters were included in

the draft roll. In particular, in Burtolla Assenbly

Constituency, nmore than 6000 voters were included by

the Assistant EER Os at thetime of their test check. A

test check of about 5 to 10%was conducted in respect

of the decreases in nunber of voters in /all the
constituencies by special squads. In Burtolla Assenbly

Constituency such test checks were conducted by Sr. A

Roy Chaudhury, Addl. Treasury  Oficer —and Assistant

ERO.."

It has not been stated as to what happened to, and what
renmedi al nmeasures were taken in respect of, the other 83,000
entries. It has also been stated in this affidavit that in
Form6, (1) total nunber of «clainms received was 4,17, 231;
(2) total nunber of clains allowed was 3,05,072. It has not
been explained as to what was done to the other clains of
1,12,159, or that these cases rejected after ([ hearing as
required by law. It has also been stated in the affidavit
that the total nunber of objections received Form 7 was
1,09,865 and the total nunber of objections allowed was
65,430. It has not been explained as to what was done in
respect of the difference of 44,435 objections or that these
objections were rejected after hearing as enjoined by law
What has been stated in para (0) at page 26-A of the
affidavit is "All the above clains and objections in Forms
6, 7 and 8 were to be 'duly dealt with and di sposed of by
the Electoral Registration Oficers by that date". But it
has not been stated that they were di sposed of as required
by law. It nmust be said in fairness to M. Krishnanurth
that as Dr. Gopal Das Nag had intimated to himthat he (Dr.
Nag) had not been able to file his specific conplaints with
the concerned El ectoral Registration Oficers before January
16, 1982 which was the dead-line date, and as these ommi bus
conplaints had been given to him prior to 16.1.1982, "in
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order not to be too technical (though in |aw the conplaint
and objections had to be in the prescribed fornms and had to
be submitted to the respective Electoral Registration
Oficers within the prescribed time) by a radiogram |
requested the concerned Electoral Registration Oficers of
16 constituencies in respect of which the omibus conplaints
were made by the conpl ainant in question, to accept them and
promptly enquire into them and take renedial action under
rules 21 and 21A of 1960 rules 80 that the enquiry could be
conpleted with the utnost pronp-
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titude and to report back with respect to the renedia
action taken". But there is nothing to show that his

directions were in fact carried out by the Electora
Regi stration Oficers in accordance with the rel evant Rul es.

It has been stated in clause (p) at page 38 of the
affidavit that "pursuant to the various radi ogram nessages,
the District Election Oficers had take the follow ng action
and were continuing to take the follow ng actions:-

(i) In" respect of conplaints.in Fornms 6,7 and 8, they
were being dealt with and di sposed of.

(ii) I'n respect of the specific cases in omibus
conplaints, they were being enquired into and treated as
information for action under rules 21 and 21A of 1960 Rul es
after due investigations nostly with '100% on the spot
verification. Proformas indicating the  manner in which the
omi bus conpl aints were accepted or rejected or disposed of
were duly filled in after determ nation and forwarded to the
Chief Electoral Oficer".

Wth regard to the conplaint that notices were not
received by the clainmants and objectors, it ‘has been
admtted that "due to postal delay, the intimation neither
reached Shri  Ajit Kumar Panja or his -agent about the
hearing. In fact, the |law does not require any intimtion to
be given to any representative of political parties in
connection with enquiries under rules 21 and 21A except that
reasonabl e opportunity should be given to the /affected
person whose names for deletion is included in ‘the Iist
under rule 21A of the 1960 Rul es. The procedure set out on
2nd February, 1982 was only to facilitate an expeditious
di sposal of the complaint if found to be genuine".

Technically, M. Krishnamurthi is right that a
political party is not entitled to, wunder the law, to
receive any notice but in the background of the illiteracy
and ignorance and | ack of political consciousness of a'large
section of the electorate, it is but proper and in

consonance with the spirit of the Constitution and the
El ection laws that notices be given to the (|eaders of
political parties who file conplaints or omibus conplaints
and clains and objections. It has also been stated in para
(r) at page 41 of the affidavit that, "The team visited
various places in Calcutta and in the districts of Hooghly
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24- Par ganas, M dnapor e and Mal da for on-t he-spot
verification of conplaints on selective basis". There is
nothing to show that these on-the-spot verifications were
nmade with prior notice to the conplai nants/objectors and/or
their representatives. Obviously, a thorough enquiry into
the conpl ai nt s/ obj ections were not nade, "inasmuch as the
percentage of errors, with reference to the total electors
was too |ow and below normal"”, as pleaded on behalf of the
El ecti on Commi ssion. But it nust be remenbered that the fate
of a political party is decided by small margin of votes in
our Country as the political forces have not vyet fully
crystalised and as there are too many political parties in
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our country, and the elections are nmulti-cornered.

There may be anot her reason for a Registration Oficer
for not strictly following the provisions of law in
di sposi ng the cl ai ns/ obj ections inasnmuch as "the proceedi ngs
under rules 21 and 21A of 1960 Rules are summary in nature
having regard to the necessity of expeditious revision of
electoral rolls within a tinme bound programme", as contended
on behalf of the Election Commission in their affidavits. It
has al so been asserted in para 27 at page 64 of the
affidavit that the decision in disposing of the clains and
objections under rules 21 and 21A of 1960 Rules, "The
El ectoral Registration Oficer is not required to
conmuni cate his decision to any person neking clainms and
obj ections when taking decision under rules 21 and 21A of
1960 Rules as the proceedings under rules 21 and 21A are
taken under his suo noto power".

10. The Wit Petition has been filed by eight wit
petitioners of whom Petitioner No. (1) is the GCenera
Secretary of the Wst Bengal State Mislim League and al so
menber of  the National Executive of Indian Union Mislim
League and a menber of existing Wst Bengal Legislative
Assenmbly, No. (2) is a menber of the Polti Bureau of the al
I ndia Communi st Party, No.~ (3) is the President of the al
India Christian Denocratic Party, No. (4) is the Vice-
President of the Wst  Bengal Unit of the Janta Party and
Executive Menber of National Committee of « Janta Party and
ex-MP., No. (5) is a menber of the ‘Al India Congress
Committee (Socialist) and an ex-MP., No. (6) is a sitting
menber  of the existing Wst Bengal State  Legislative
Assenbly and Secretary of the Congress Legislative Party,
West Bengal Assenbly, No. (7) is a menber of the Republican
Party of India, and No. (8) is the Vice-President of A
I ndia, Forward Bl ock Central Committee.
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The petition contains 98 paragraphs of which paras 3 to
70 refer to the provisions of law, para 73 to the alleged
anonalies in the voters’ lists. Paras 86, 93 and 95 refer to
the alleged illegal inclusion omssion of the nanes of about
8, 00,000 voters. It has been stated in paragraph 72 that 14
constituencies were affected by cycl ones and ot her
calam ties, about 1000 to 5000 teenagers were included in

the voters’ lists, a large nunber of aliens were included in
the voters, list, a |arge nunber of bona fide voters were
excluded, fictitious entries were made and distorted nanes
were recorded. It was also alleged that CPlL (M enunerators
having allegiance to the party in power in Wst Bengal were
appointed for the preparation of the voters’ Ilists. The

answer on behalf of the Election Commssionis that the
enunerators were teachers who are normally appointed as
enunerators. In ny opinion, no persons who are nenbers of a
political party or of an association affiliated to a
political party should be appointed to be enunerators of
victors so that there may not be any foul play or rigging in
the preparation of the electoral roll. Enunerators shoul d be
persons who are not affiliated, either directly or
indirectly to any political party, whether in power or not;
for this purpose, it is desirable that only Governnent
officers including teachers of Governnent schools and
coll eges may be appointed enumerators, and not of non-
government organi zation or institutions wunless their rules
debar their enployees to be nenbers of political parties.

It, therefore, cannot be said that in the revision of
the electoral roll, all possible care as enjoined by the
letter and spirit of the Constitution and the statues was
taken in this case.
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11. Now about reliefs, in this case, however, reliefs
prayed for, are not possible to be granted. It is not the
petitioners, case that the electoral rolls in all the 294
constituencies in Wst Bengal have not been revised in
accordance with |aw. They have nade allegations only with
respect of constituencies and omi bus conplaints were filed
only in respect of two constituencies nanely, Bartolla and
Bhatar. Although there no electoral rolls prepared in
accordance with law for Bartolla and Bhatar constituencies
the general election of the entire state cannot be held up
as electoral rolls are prepared and published constituency-
wise. It is, therefore, not possible to hold up the election
in respect of all the constituencies unless a case is made
out that no election can be held in any of all the 294
constituencies. Secondly, no concrete name of persons have
540
been nentioned inthe Wit Petitions and so it is not
possi ble to issue any rite of ‘Mandamus to the electora
registration officers for the inclusion or exclusion of the
nanes of ' those persons, as the case may be, in or fromthe
el ect oral rolls. Thi rdly, t he authorities actual ly
responsi ble for inclusion or exclusion of nanmes are the
el ectoral registration officers but they have not been made
parties to the petition and so wit of Mndanmus can be
i ssued against them and it is not possible to make them
parties so |late.

N. V. K
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