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HEADNOTE

JUDGVENT:
THE 24TH DAY OF NOVEMBER, 1997
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Hon’ bl e M. Justice S:/C. Agrawa
Honble M. Justice G N Ray
Hon’ bl e Dr. Justice A S. Anand
Hon’ bl e M. Justice S.P. Bharucha
Hon’ bl e M. Justice S. Rajendra Babu
Ashok Desai, Attorney Ceneral, T.R Andhyarujina, Solicitor
General, Soli J.Sorabjee, Sr. Adv., (C'L. Sahu) Adv. in-
person, (Dharti Pakar and ML. Agarwal) Advs. I|In-persons,

P. H. Par ekh, Saneer Par ekh, Ms. Ruchi Khur ana,
P. Par meswaran, Ms. Pallav Shishodia, Subrat Birla, N K
Kaul , Manoj Wad and A-M  Khanwil kar, Advs. with them for

t he appearing parties.
JUDGMENT

The foll owi ng judgnment of the Court was delivered:
S. C. AGRAVWAL, J.

This election petition has been filed jointly by two
petitioners, nanely, Charan Lal Sahu and Mtheles Kunar
They have chal | enged the el ection of respondent No. 1 to the
office of the president of India in the electionthat was
held for the said office in pursuance of the notification
dated June 9, 1997 published by the Returning Oficer, Shr
S. CGopal an, Secretary General, Lok Sabha. The said election
was conducted under the provisions of the presidential and
vi ce-Presidential Elections Act, 1952 [hereinafter referred
to as "the Act'].

Part Il of the Act (Sections 3 to 12) contains
provisions relating to conduct of presidential and Vice-
Presidential elections. Section 3 provides for appoi ntnent
of the Returning officer and the Assistant Returning
officer/Oficers by the Election Conm ssion. Section 4(1) of
the Act nmkes provision for issuance of a notification by
the El ection Comm ssion prescribing the [ast date for making
nom nations, the date for the scrutiny of nom nations, the
| ast date for the wi thdrawal of candidatures, the date on
which a poll shall, iif necessary, be taken. Section 5
provides for giving of a public notice of election by the
returning Oficer after the issuance of the notification
under sub-section (1) of Section 4. Section 5A prescribes
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that any person nmay be nominated as a Candidate for election
to the office of President or Vice-President if he is
qualified to be elected to that of fice wunder t he
Constitution. Section 5B provides for presentation of
nom nati on papers and |ays down the requirenments for a valid
nom nati on. Sub-section (1) of Section 5B requires that the
nom nating paper conpleted in the prescribed formnust be
subscribed by the candidate as assenting to the nonination

In clause (a) of sub-section (1), as it stood prior to June
5, 1997. it was further prescribed that in the case of
presidential Election, the nomination papers shall also be
subscribed by at least ten electors as proposers an dat
| east ten electors as seconders. Sub-section (2) of Section
5B |l ays down that each nom nation paper shall be acconpani ed
by a certified copy of the entry relating to the candi date
inthe electoral roll for the parliamentary constituency in
which the candidate in the electoral roll for the
parliamentary constituency in. which the candidate is
regi stered as - an elector. A nomination paper to which such
certified copy is not attached is required to be rejected
under sub-section (4) of ~Section 5B. Section 5C, prior to
June 5, 1997, prescribed that a candidate shall not be
deenmed to be duly nominated for el ection unless he deposits
or causes to be deposited a sumof two thousand five hundred
rupees. Section 5E “nmakes provision for scrutiny of
nom nati ons and under’ sub-section (4) a nomnation paper can
be rejected by the returning officer on the grounds (a) to
(e) of that sub-section. Gound (c) provides for rejection
of a nomnation paper on the ground that it is not
subscribed by the required nunber of proposers or seconders
and g round (e) provides for rejection on the ground that
there has been a failure to comply wth any of the
provi sions of Section 5B or Section 5C. Section 6 deals with
wi t hdrawal of candi dature. Section 8 |ays down the procedure
in contested and uncontested elections. Section 9 provides
for manner of voting at el ections and Section 10 deals with
counting of votes. Section 11 provides for declaration of
result after the counting of votes has been conpl eted.

Part 11l of the Act [Sections 13 to 20] contains
provisions relating to D sputes regarding elections. Sub-
section (1) of Section 14 prescribes that no el ection shal
be called in question excepting by presenting an election
petition and wunder sub-section (2) this Court has been
specified as the authority which shall have jurisdiction to
try an election petition. Sub-section (1) of Section 14A
lays down that an election petition can either be presented

by any candidate at such election or, in the case of
Presidential election, by twenty or nore electors joined
together as petitioners. The expression "candidate is

defined in clause (a) of Section 13 to nmean a person who has
been or clainms to have been duly nominated as a candi date at
an el ection. Section 18 prescribes the grounds on which the
el ection of a returned candi date can be declared to be void.

On June 5, 1997 the president of India promul gate the
Presidential and Vice-Presidential Elections (Arendnent)
Ordi nance, 1997 (No. 13 of 1997), hereinafter referred t o
as 'the Odinance’, to further amend the Act. By the
Ordi nance clause (a) of Sub-section (1) Section 5B was
amended and for the words "ten electors" the words "fifty
el ectors” were substituted and as a result it becane
necessary that a nomination paper for presidential election
shoul d be subscribed by at least fifty electors as proposers
and at least fifty electors as seconders. By the Ordinance,
Section 5C was al so anended and for the words "two thousand
five hundred rupees" the words " fifteen thousand rupees”
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were substituted and as a result the anount o be deposited
as security was raised fromtwo thousand five hundred rupees
to fifteen thousand rupees. The Ordinance was replaced by
the Presidential and Vice-Presidential Election Anendnent
Act, 1997 [Act 35 of 1997], hereinafter referred to as 'the
Amendnment Act’, which was enacted by parliament on August
29, 1997. Charan Lal Sahu, Petitioner No. 1, filed a wit
petition [No. 293/97] in this Court under Article 32 of the
Constitution wherein he challenged the wvalidity of the
Ordi nance. The said wit petition was disnissed by the Court
by the followi ng order passed on June 9, 1997: -

"The Wit petition is dismssed”

Anot her writ petition [No. 322/97 ] was filed by one
P.H Parmar. The said wit petition was also dismssed by
the Court by the following order passed on July 11,1997: -

"This wit petition under Article

32 is misconceived: So far as the

challenge to the Odinance is

concerned, this stands concl uded by

di sm ssal of an earlier writ

petition [WP. No. 237/97 entitled

C. L. Sahu vs. UO & Os. ] W are

constrained to observe'that this is

m suse of the PIL jurisdiction.

After the enactnent of the Amendnent Act, petitioner
No. 1 again filed a wit petition [No. D13334/97] to
chall enge the wvalidity of the Amendment Act. The said wit
petition was also disnmissed by the Court by the follow ng
order passed on Cctober 13,1997: -

"This wit petition is whol |'y

m sconcei ved. W are —unable to

appreci ate t he petitioner’s

persistence wth the same even

after we tole him so and also in

view of the fact that ~a simlar

chal | enge has al ready been rejected

earlier by orders dated 19/6/1997

and 11/7/1997 in WP.(C No. 293/97

and W P. (O No. 322/ 97

respectively. we have no doubt that

this petition is a clear abuse of

the process of the Court.

The writ petition is, therefore,

di sm ssed. "

After the issuance of the notification wunder Section
4(1) of the Act by the El ection Comission the Returning
Oficer published a notification dated June. 9, 1997 under
Section 5 of the Act for election of the President of India.
In response to the said notification nomnation forns were
filed by a nunmber of persons including the petitioners. The
nom nati ons of respondent Nos. 1 and 2 were accepted and the
nom nations of the rest, including the petitioners, were
rejected by the Returning officer. Since there was a contest
bet ween respondents Nos. 1 and 2, poll was taken and after
counting of votes, respondent No. 1 was declared to have
been el ected to the office of the president of India on July
17, 1997. On August 14,1997 the petitioners filed this
el ection petition wherein they have prayed that the el ection
of respondent No. 1 be decl ared void.

The petitioners have asserted that they were duly
nom nat ed candi dates and are conpetent to file the el ection
petition. They have clained that their nonination was
i mproperly rejected and the nomi nation of respondent Nos. 1
and 2 was i nproperly accepted. The petitioners have
chall enged the wvalidity of the provisions contained in
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Sections 5B and 5C of the Act as they stood prior to the
amendnments introduced in the said provisions by the
ordi nance and have chal |l enged the validity of the anendnents
made in Section 5B and 5C by the Odinance. There is no
avernent in the election petition that the nom nation form
for nom nation of petitioner No.. 1 was subscribed by fifty
el ectors as proposers and fifty electors as seconders as
required by Section 5B(1) (a), as anended by the O di nance.
On the other hand, in the letter dated June 24,1997
addressed by the petitioner No. 1 to the Returning Oficer
which has been filed as Annexure 111 to the El ection
petition, petitioner No. 1 has stated that his nom nation
paper was proposed by  seven electors and that fifty
proposers and fifty seconders were not required. As regards
petitioner No. 2 it has been asserted in the Election
petition that hi s~ nom nation paper was signed by 64
proposers and 61 seconders.

During the pendency of 'the election petition the
Ordi nance 'was repl aced by the Arendnent Act. The petitioners
have filed ~an application for anmendnment of the election
petition to substitute the O di nance by the Amendnent Act at
pages 5 and 40 of the election petition. The application is
allowed and the petitioners are permtted to carry out the
sai d anendment in the el ection petition

In response to the notice issued on the El ection
petition an Affidavit-in-Qpposition to the Election petition
has been filed by respondent No. 1. 1n the said Affidavit-
in-Cpposition a prelinmnary objection has been raised with
regard to the maintainability of the El ection petition by
the petitioners on the ground that the petitioners were not
candidates at the election and they are not -entitled to
maintain the Election petition under Section 14A of the Act.
Ref erence has been nade to the letter of petitioner No. 1
dated June 24, 1997 addressed to the Returning O ficer
(Annexure 11l to the Election petition) wherein petitioner
No. 1 had clained that he had seven proposers and did not
claimany seconders at all and it is submtted that 'the said
letter shows that petitioner No. 1 did not have fifty
proposers and fifty seconders. As regards t he nonination
paper of petitioner No.2 it is stated in the Affidavit-in-

Qpposition that in the nomnation paper names of 64
proposers had been nentioner but 29 out of them had  not
subscribed their signatures at all and, therefore, the

nunber of proposers was 35 only. simlarly, there were nanes
of 61 seconders but out of them 28 did not - sign and,
therefore, there were only 33 seconders. It is also stated
that the nomination of petitioner No. 2 was rejected on the
threshold as it was not acconpanied by the certified copy of
the electoral roll as required under Section 5B(2) of the
Act. In the said Affidavit-in-Qpposition reply has al so been
given to the avernments contained in the Election petition on
nerits and it is denied that the nomination paper of
respondent No. 1 was wongfully accepted and it is asserted
that the certified copy of the entry in the electoral rol
was filed as required under Section 5B(2) of the Act. As
regards challenge to the validity o the ordinance, reliance
has been placed on the Oders of this Court dismssing
WP.(Cvil) No. 293 of 1997 filed by petitioner No. 1 and
W P. No. 322 of 1997 filed by Shri P.H Parnmar

Rej oi nder affidavit of petitioner No. 1 has been filed
inreply tothe said Affidavit-in-Opposition of respondent
No. 1. In the said Rejoinder affidavit the avernments in the
Affidavit-in-COpposition that the nomination paper of
petitioner No.1 was subscribed by 35 electors as proposers
and 33 electors as seconders and that the nom nati on paper
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of petitioner No.2 was not acconpanied by the certified copy
of the electoral roll have not been controverted. W nust,

therefore, proceed on the basis that the nom nation papers
of both the petitioners did not fulfil the requirements of
Section 5B(1)( a) of the Act inasnuch as neither of these
nom nati on papers was subscribed by the requisite nunmber of
fifty electors as proposers and fifty elector as seconders
and that in so far as petitioner No. 1 is concerned, his
nom nati on paper was not even subscribed by ten propoers but
was subscribed by seven proposers only and further that the
nom nati on paper of petitioner No. 2 was filed wthout
conplying with the requirements of Section 5B(2) of the Act.

Rul es governing election petition filed under part 111
of the Act are contained in Oder XXXl X of the Supreme Court
Rul es, 1966. Rule 34 of Order XXXI X provides that subject to
the provisions of the said order or any special order or
direction of the Court the Procedure on an election petition
shall follow, as nearly as 'may be, the procedure in
proceedi ngs before the Court in the exercise of its origina
jurisdiction. As regards proceedings in the exercise of the
original jurisdiction of “the Court Oder XXII Rule 6
provides that the plait shall be rejected (a) where it does
not disclose a cause of action, or (b) where the suit
appears fromthe statenent in the plaint to be barred by any
I aw.

The prelinmnary objection raised by respondent No. 1 in
the Affidavit-in-Cpposition is that the petitioners are not
entitled to maintain the Election petition in View of
Section 14A of the Act since they were not candidates at the
election. if the said prelimnary objection is accepted, the

el ection petition wll be liable to be rejected as being
barred by law, i.e., section 14A of the Act. W have,
therefore, heard the petitioners as well ~as the |earned

counsel for respondent No. 1 and the |I|earned Attorney
CGeneral of India on the said prelimnary objection.

Section 14A of the Act relating to the presentation of
the election petition provides as foll ows: -

"14a. (1) An Election petition

calling in question an el ection my

be presented on one or nore of the

grounds specified in sub-section

(1) of Section 18 and Section 19 to

the Supreme Court by any candi date

at such election, or-

(i) in the case of Presidentia

el ecti on, by twenty or nor e

el ection may be presented on one or

nore of the grounds specified in

sub-section (1) of Section 18 and

Section 19 to the Suprenme Court by

any candi date at such election, or-

(i) in the case of Presidentia

el ecti on, by twenty or nor e
el ectors j oi ned t oget her as
petitioners;

(ii) in t he case of Vi ce-

Presidential election, by ten or
nore el ectors joined t oget her as
petitioners.

(2) Any such petition may be
presented at any tinme after the
date of publication of t he
decl aration containing the nanme of
the returned candidate at the
el ecti on under Section 12 but not
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later than thirty days from the

date of such declaration."

The word "candidate" is defined in section 13(a) of the
Act as under: -

"(a) "candi date" neans a person who

has been or clains to have been

duly nominated as a candidate at an

el ection;"

The word "elector" is defined in

section 2(d) of the Act in these

terms:
"(d) "elector”™, in relation to a
presidential election, nmeans a

nenber of the electoral college

referred to in article 54, and in

relation t a~ Vice-Presidentia

el ection, nmeans a nenber- of the

el ectoral college referred to in

article 66;"

Shri' Sorabj ee, the | earned senior counsel appearing for
respondent No.1, arguing in support of the prelininary
obj ection, has wurged that an election petition calling in
guestion the presidential election can either be filed by a
candi date at such election or by twenty or nore electors
joined together as petitioners. 1In the present case the
el ection petition has not been filed by twenty or nore
el ectors joined together as petitioners but has been filed
by two petitioners only. It can be entertained only if
either of the petitioners can be held to be a candidate"
Referring to the definition of " candidate" contained in
Section 13(a) of the Act, Shri Sorabjee has submitted that
neither of the petitioners was a duly nominated candidate
nor could he <claim to have been duly nominated as a
candi date at an election since the  nomination papers
submitted by both of themwere not ~subscribed by fifty
proposers and fifty seconders. as required under | Section
5B(1) a) of the Act, as anended by the Anendnment Act. It is,
therefore, submtted that the petitioners have 'no /'|ocus
standi to file this election petition and it should be
di sm ssed as not nmintainable. |t has also been urged that
the question as to the validity of Sections 5B and 5C of the
Act, cannot be raised in an election petition filed under
Section 14A of the Act and that an El ection petition can be
nmai ntai ned only on any of the grounds nentioned in Section
18 of the Act. It has al so been submitted that in any event
the validity of Sections 5B and 5C, as the said provisions
stood prior to June 5, 1997, requiring that the nom nation
shoul d be subscribed by ten electors as proposers and ten
el ectors as seconders has been upheld in Charan Lal Sahu vs.
Neel am Sanj eeva Reddy, 1978 (3) SCR 1, decided by a bench of
7 Judges of this Court and that the challenge to the
validity of the amendments introduced in Sections 5B and 5C
by the Ordinance and the Anendment Act has been negatived by
this Court while dismssing the three wit petitions to
whi ch reference has been made earlier and that two of these
wit petitions were filed by petitioner No. 1 hinself.

The | earned Attorney General has also taken the sane
stand and has subnitted that since neither of the
petitioners can be held to be a candidate wunder Section
13(a) of the Act they are not entitled to maintain the
el ection petition wunder section 14A of the Act and that the
sane is liable to be dismissed at the threshol d.

Petitioner No. 1, Charan Lal Sahu, has argued the case
as petitioner-in-person and as counsel representing
petitioner No.2. he has submitted that both the petitioners
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were candi dates wunder section 13(a) of the Act since they
were duly nom nated candidates. it has been urged that the
requi renment that the nomi nation paper for the presidentia
el ecti on should be subscribed by ten electors as proposers
and ten electors as seconders contained in Section 5B(1)
(a), as it stood prior to the amendnent introduced in the
said provision by the Odinance and the Anmendnent Act and
the requirenent introduced in the said provision y the
Ordi nance and the Anendnent Act that the nom nation paper
shoul d be subscribed by fifty electors as proposers and
fifty electors as seconders, is unconstitutional and void.
The submi ssion of the petitioners is that they are entitled
to challenge the validity of the provisions contained in
Section 5B, as t stood prior to the amendnents introduced by
the Ordi nance and the ~Anendnent Act and al so the anendnent
made therein by the O dinance and the Anendnment Act in the
el ection petition ~and that such a challenge is not barred.
It has ~been contended that the earlier decisions negativing
the challenge to the validity of. Section 5B did not take
into consideration the provision regarding secrecy of ball ot
contained-in Article 55(3) of the Constitution and that in
view of the said provision in the Constitution the earlier
requi rement that the nom nation paper nust be subscribed by
ten proposers and ten seconders and the present requirenent
about subscription/'by fifty proposers and fifty seconders is
unconstitutional. It /is urged that if the said provision in
Section 5B is held to be unconstitutional then the
petitioners must be regarded as duly noninated candi dates
and they are entitled to file this Election petition.

In view of Section 14A of the Act an election petition
calling in question a presidential election can be resented
either by a candidate at such election or “twenty or nore
el ectors joined together as petitioners are claimng the
right to file the petition on the basis that they were
candi dates at the election. The sai d claim of the
petitioners has to be examined on the basis  of the
definition of "candidate" as contained in Section 13(a) of
the Act whereunder a person who has been or clains to have
been duly noninated as a candidate at an election is to be
treated as a 'candidate’. The question for consideration is
whet her the petitioners, whose nomnation papers did not
satisfy the requirements of Section 5B(1)(a) of the Act,
can be regarded as persons who had been nom nated as a
candi date at an election is to be treated as a candi date at
an election is to be treated as a 'candi date’. The question
for consideration is whether the petitioners, whose
nom nation papers did not satisfy the requirements of
Section 5B(1) (a) of the Act, can be regarded as' persons who
had been nomi nated or can claimto have been duly noni nated
as 'candidate’ at the election in question

In Charan Lal Sahu vs. Neel am Sanjeeva Reddy [ Supra],
this Court has dealt wth the question of |ocus standi of
the petitioner (petitioner No.1 herein) who had filed the
El ection Petition. |In that case also the Election petition
was filed by a person whose nom nati on was not subscribed by
the requisite nunber of proposers and seconder as per the
provi sions contained in Section 5B (1) (a) applicable at
that time. This Court held that the petitioner had no | ocus
standi to challenge the election and to maintain the
petition. After stating that the petitioner had admitted in
the petition that he was not nomnated as provided by
Section 5B of the Act and had al so not deposited the sum of
noney as required by Section 5C of the Act, the Court has
hel d: -

"Thus, on the very admissions in
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the petition or pl ai nt, the

petitioner was not a candidate

either duly nonminated or one who

could claim to be son noninated."

[pp. 5-6]

Again in Charan Lal Sahu & Ors. vs. Gani Zail Singh &
Anr., 1984 (2) SCR 6, it was found that the nom nation
papers filed of the two petitioners who had filed the
el ection petition were not subscribed by ten electors as
proposers and ten el ectors as seconders. It was contended on
behal f of the petitioners that even if it is held that they
were not duly nom nated as candidates, the election
petitions could not be 'dism ssed on that ground since they
were "claimng to have been duly nom nated as candi dates".
Rej ecting the said contention this Court said:-

"It is true that inthe matter of

claimto candidacy, a person who

claims to have been duly nom nated

is on par with a person who, in

fact, was duly nomi nated. But the

claimto have been _duly noni nated

cannot be rmade by ~a person whose

nomi nati on paper -~ does” not conply

with the mandatory requirenent of

Section 5B(1)/ (a) of the Act. That

is to say, a per son whose

nom nati on paper, adnittedly, was

not subscribed' by the requisite

nunber of el ectors as proposers and

seconders cannot - ¢l ai m that he was

duly nominated. Such a claim can

only be made by a person whose

el ectors as proposers and seconders

cannot claim that he was  duly

nom nat ed. Such a clai mcan only be

made by a person who can showt hat

hi s nom nati on paper conforned to

the provisions of Section 5B and

yet it was the Returning O ficer

rejects a nomnation paper on the

ground that one of t he ten

subscribers who had proposed the

nom nation is not an elector; the

petitioner can claimto have been

duly nominated if he proves that

the said proposer was in fact an

"el ector’.

"Thus, the occasion for a person to

nake a claim that he was duly

nom nated can arise only if his

nom nati on paper conplies with the

statutory requirenents which govern

the filing of nom nation papers and

not otherw se. The claim that he

was ’'duly’ nomnated necessarily

i mplies and involves the claimthat

hi s nomi nati on paper conforned to

the requirenments of the statute.

Ther ef or e, a cont est ant whose
nom nati on paper is not subscribed
by at | east ten el ectors as

proposers and ten electors as
seconders, as nominated, any nore
than a contestant who had not
subscribed his assent to his own
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nom nation can. The claim of a

cont est ant t hat he was dul y

nom nated nust arise out of his

conpliance with the provisions of

the Act. It cannot arise out of the

violation of the act. Qherw se, a

person who had not filed any

nom nati on paper at all but who had

only informed the Returning Oficer

orally that he desired to contest

the election could also contend

that he ’'clainms to have been duly

been dul y nom nat ed as a

candi date.’" [pp.- 15-16]

In Mthilesh KumarSinha etc. vs. Returning Oficer for
Presidential Election & O's.,. 1992 (1) SCR Supp. 651, the
same question arose with regard to the election petition
filed by petitioner No. 2 whose nom nation paper had been
rejected on the ground that it was not subscribed by the
requi site nunber -~ of proposers and seconders since sone of
the proposers —and seconders who had subscribed to the
noni nati on paper of petitioner No. 2 had earlier subscribed
to the nomi nation paper ~of another candidate and the
subsequent signatures of such proposers and seconders had
becorme | noperative/’ on'the nom nation paper of petitioner
No.2. The Election petition filed by Petitioner No. 2 was
rejected by this Court on the ground that since the
noni nati on paper of petitioner No.2. did not conply with the
mandat ory requirements of Section 5B(1) (a) he had no | ocus
standi to file the petition. It has been hel d: -

"To be entitled to present an

el ection petition cal ling in

qguestion an el ection the petitioner

shoul d have been a ’candidate at

such el ection wi thin the neani ng of

Section 13(a) for which  he should

have been ‘duly nomnated as a

candi date’ and this he cannot claim

unl ess the mandatory requirenents

of Section 5B (1) (a) and Section

5C were conplied with by him Were

on undi sputed facts there was non-

conpl i ance of any of t hese

nmandatory requirenments for a valid

nom nation, the petitioner was not

a 'candidate’ within the nmeani ng of

Section 13(a) and, therefore, not

conpetent according to Section 14A

to present the petition.™

"It is al so settl ed by t he

decisions of this Court that in

order to have the requisite |ocus

standi as a 'candidate’ within the

meani ng of section 13(a) for being

entitled to pr esent such an

el ection petition in accordance

with Section 14A of the Act the

petitioner must be duly nom nated

as a candidate in accordance wth

Section 5B(1)(a) and Section 5C

Unless it is so the petitioner

cannot even claimto have been duly

nom nated as a candidate at the

election as required by Section

13(a). [pp. 685-686]
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In view of the decisions referred to above, it must be
held that neither of the petitioners was a ‘candidate’ as
the said expression is defined in Section 2(d) of the Act
since neither of them had been duly nom nated nor could he
claimto have been nom nated as a candi date i nasnuch as the
nom nati on papers filed by both of themdid not conmply with
the mandatory requirements of Section 5B(1)(a) of the Act
and nomi nation paper of petitioner No.2. was filed without
conplying with the requirenments of Section 5B(2) of the Act.
On that view it rmust be held that neither of the petitioners
has the locus standi to maintain the petition.

As regards the submission urged on behalf of the
petitioners regarding the Validity of the provisions of
Sections 5B and 5C as they stood prior to June 5, 1997, it
may be stated that the sad  provisions has been upheld by
this Court in Charan Lal Sahu VS. Shri Fakruddin Ali Ahned &
Os. AIR 1975 SC 1288; Charan Lal Sahu vs. Neel am Sanj eeva
Reddy [supra] and Charan lal sahu vs. Gani Zail Singh
[supra]. ~/Petitioner No. 1 was a party to all these
deci sions. The challenge to the validity of the anendnents
i ntroduced by ~the Ordinance and the Amendnment Act has been
negatived by this court in the three wit petitions referred
to above, two out of which were filed by petitioner No.l1.
The petitioners have urged that in this petition the
challenge to the validity of Section 5B.is based on the
ground that it violates the principle of secrecy of ball ot
incorporated in Article 55(3) of the Constitution and that
this ground has ' not been considered in the earlier
decisions. W do not find any nerit-in this contention. The
requirenent in Section 5B(1)(a)  about the nom nation paper
bei ng subscribed by a particular nunber of ~electors as
proposers and seconders does not, in _-any way, involve the
infringenent of the secrecy of ballot -at the ‘election
i nasmuch as the elector who has ~subscribed the nom nation
paper of a person as a proposer-or as a seconder is free to
cast his vote in favour of any candidate and is not bound to
vote for the person whose nom nation paper he has subscri bed
as a proposer or seconder. The identity of the candidate in
whose favour he has cast his vote is not to be disclosed.

In order to get over the requirenents of ~ Section
5B(1) (a) of the Act petitioner No.1 has submitted that his
nom nati on paper was subscribed by seven nenbers of the
Legi sl ative Assenbly of Utar Pradesh as proposers and six
nenbers of the said Assenbly as seconders. It ~has been
pointed out that as per the statenent of val ue of votes of
el ected menbers of the State Legislative Assenblies issued
as per the provisions of Article 55(2) of the Constitution
value of vote of a nenmber of the Legislative Assenbly of
Uttar Pradesh is 208 while the value of a nmenber ~of the
Legi sl ative Assenbly of Arunachal Pradesh is 8/ The
submission is that the conbined value of the votes of the
seven nenbers of the Legislative Assenbly of Uttar Pradesh
who had subscribed the nom nation paper of petitioner No. 1
as proposers and six menbers who had subscri bed as seconders
is much nore than the value of votes of 50 nmenbers of the
Legi sl ative Assenbly of Arunachal Pradesh and, therefore,
the nomi nation paper of petition No. 1 nmust be treated as
havi ng been subscribed by 50 electors as proposers and
seconders. Under Section 5B(1) (a) what is required is that
the nomi nation paper must be subscribed by 50 electors as
proposers and by 50 electors as subscribers. In relation to
Presidential election the expression "elector” is defined in
Section 2(d) of the Act to nean a nenber of the electora
college referred toin Article 54. Under Article 54 every
el ected menber of the Legislative Assenbly of the State is a
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menber  of the electoral <college for election of the
President. In other words, each nenber of the Legislative
Assenbly of a State is an elector under Section 2(d) of the
Act to mean a nenber of the electoral college referred to in
Article 54. Under Article 54 every elected nmenber of the
Legi sl ative Assenbly of the State is a nmenber of the
el ectoral college for election of the President. In other
words, each nenber of the Legislative Assenbly of a State is
an el ector under Section 2(d) of the Act. For the purpose of
Section 5B(1) (a) of the Act the nom nation paper mnust be
subscribed by the requisite nunber of nenbers of the State
Legi sl ative Assenblies or parliament as proposers and
seconders and the value of the votes of the menmber has no
bearing on the said requirenent laid down in Section
5B(1) (a) of the Act.

For the reasons aforenentioned, it must be held that
since the nomination papers of the petitioners did not
fulfil the mandatory requirenents of Section 5B(1) (a) of
the Act and Petitioner No. 2 also failed to conply with the
requi renments of Section 5B(2) of the Act, the petitioners
were not duly nominated as candidate at the election and
they cannot also claimto be-duly nonminated as candi date at
the el ection and they cannot also claimto be duly noni nated
as candidate at the election and they cannot also claimto
be duly nom nated 'as candidate at the election and they
cannot also claimto be duly nom nated as candi date at the
el ection and they cannot be regard as "candi date" under
Section 13(a) of the Act. The prelimnary objection raised
by respondent No. 1 that the petitioners cannot maintain the
el ection petition nust, therefore, be accepted and the
el ection petition nmust be disnmissed on this ground al one.

Before we conclude, we would like to ~advert. to an
aspect which cannot be ignored. Before filling this election
petition, petitioner no. 1 had earlier filed three election
petition challenging the el ection of the returned candi dates
in the presidential elections held in years 1974, 1977 and
1982. All these election petition were disnmssed’ on the
ground that petitioner had no locus standi to maintain the
el ection petition. [See: Charan Lal Sahu vs. Shri Fakruddin
Ali Ahmed & Ors. [supral; Charan Lal Sahu vs. Shri Neel am
Sanj eeva Reddy; and Charan Lal Sahu ~vs. Gaini ~Zail Singh
[supra]. Simlarly petitioner No.2 had earlier filed two
el ection petitions challenging the election of the returned
candidates in the presidential elections challenging the
election of the returned candidates in the presidentia
elections held in the years 1987 and 1992 Both these
el ection petitions were dismissed on the ground that
petitioner had no locus standi to maintain the Election

petition. [See : Mthilesh Kumar vs. Sri R Venkataranan &
Os. (1988) 1 SCR 525 and Mthilesh Kumar Sinha Vs
Returning O ficer for Presidential Election (supra)]. In

Charan Lal Sahu vs. Gani Zail Singh {Supra] this Court,
while referring to the Election petition fled by petitioner
No. 1. had observed

"1t 1is regrettable that election

petition challenging the election

to the high office of the president

of India should be filed in a

fashion as cavalier as the one

whi ch characterises t hese two

petitions. The petitions have an

ext empor e appearance and not even a

second | ook, |eave alone a second

t hought appears to have given to

the nmanner of drafting t hese
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petitions or to the contentions
rai sed t her ei n. In or der to
di scourage the filing of such
petitions, we woul d have been
justified in passing a heavy order
of costs against the two petitions,
we would have been justified in
passing a heavy order of costs
against the two petitioners. But
that is likely to create a needl ess
m sconception that this Court,
whi ch has been constituted by the
Act as the exclusive forum for
deci ding election petition whereby
a presidential or vice-presidential
election is challenged, is |oathe
to entertain -such petitions. It is
of "'the essence of the functioning
of a  denpbcracy that election to
public offices must be open to the

scrutiny of an i ndependent
tribunal. A heavy order of costs in
these two petitions, howsoever

justified on their own facts should
not result in nipping in the bud a
wel | -founded claim on a future
occasi on. Therefore, we refrain
from passi ng any order of costs and
, instead, express our disapprova
of the I ight-hearted and
indi fferent manner —in which these
two petitions are drafted and

filed."[1.7]

In Mthilesh Kumar vs. Sri R Venkataraman & Os.
[ supra]l, this Court had obser ved:

"Whi |l e we expect every

conscientious citizen eligible to
file an el ection petition to
guestion an election on the grounds
prescribed by the Act, we do  not
wish that any petitioner should
make use of this Court as a forum
to file a petition wthout giving
adequate thought to its contents
and also the provisions of |aw
governing the case nerely to seek
some chap publicity. W regret to
say that seeing one’s nane in
newspapers everyday has lately
becone the worst intoxicant and the
nunber of people who have becone
victinmse of it is increasing day by
day." [.537]

In Mthilesh Kumar Sinha. vs. Returning Oficer for
presidential Election it was observed by this Court as
fol |l ows:

PP Experi ence has shown

that the solemity and significance

attaching to such petitions has
been reduced to a farce by the
caval ier fashion in which resort is
had to this renedy. The nere fact
that the entire gamut of both these
petitions is fully covered by
several earlier decisions of this
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Court to sone of which these very

petitioners were parties shows that

t he exi sting provi si ons are

i nadequate to prevent such abuse of

the process of law "

[ p. 698]

W find that these observations have had no effect.
This election petition which has been jointly filed by the
two petitioners shows no inmprovenent. It suffers fromthe
sane defects as the earlier petitions filed by the
petitioners. It seenms that the petitioners are obsessed with
a desire that they should find a place in sone Book of
Records. They find the ‘tenptation to file an election
petition after the presidential electiontoo difficult to
resist. It is a nmatter of ‘regret the petitioner No.1l, who
happens to be an advocate hinself, has been persisting in
this past tine knowing well that such conduct on his part
amounts ' to an abuse of the process of law. This Court has so
far refrained  frominposing costs in the election petitions
that were filed by the petitioners earlier. It is high tine
that the petitioners who ~have persisted in filling this
petition in spite of the law laid down authoritatively by
this Court in the earlier decisions are saddled with costs.

The Election petition is accordingly dismssed wth
costs. The <costs are quantified at R 10,000/- [Rupees ten
thousand only]. The said anmount of costs shall be deposited
with the Supreme Court Legal Services Conmittee. It is also
directed that no petition filed by either of the petitioners
in person shall be entertained in this Court till the anmpunt
of costs inposed in paid




