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C. K. Thakker, J.
1. Leave granted.

2. This appeal is filed against an
award passed by the Presiding Oficer of Labour
Court, Jallandhur on January 31, 2006 in
Reference No. 608 of 2000 and confirned by the
H gh Court of Punjab and Haryana on Novenber
10, 2006 in Cvil Wit Petition No.11570 of
2006.

3. Shortly stated the facts of the case
are that the respondent-worknman was serving as
a Driver with the Pepsu Road Transport
Corporation ('the Corporation  for short). On
Septenber 8, 1988, the respondent 'sent a | eave
application fromhis hone-town seeking | eave
upt o Septenber 30, 1988 on nedical ground. On
expiry of the |eave period, however, he did not
join duties. A report was submitted by the
Depot Manager to the Corporation and a notice
was issued to the workman on Decenber 5, 1988
seeki ng his explanation as to absence from
duty. He was also asked to report within ten
days. Though the said notice was duly served,
the respondent failed to join duty. A charge
sheet was, therefore, issued against the
respondent wherein three allegations were

| evel | ed against him (i) know ngly and
intentionally remaining absent without sanction
of leave and wi thout sending |eave application
(ii) failure to take interest in work and (iii)
di sobedi ence of Rul es of Corporation.

4, Areply was filed by the respondent
denylng al l egations | evell ed agai nst hi mand
praying for withdrawal of notice. The
Corporation was not satisfied with the

expl anation. An enquiry was instituted agai nst
the wor kman. Though the respondent was fully
aware and had know edge of date of hearing, he
failed to appear before the Enquiry O ficer and
the enquiry was held ex parte. On the basis of
evi dence | ed by managenent, a findi ng was
recorded by the Enquiry Oficer that the
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charges | evell ed agai nst the respondent -workman
were proved. After the receipt of Enquiry
Oficer’s report again show cause notice was

i ssued to the respondent on June 20, 1989 and
he was asked to submit his representation
within fifteen days. He was al so asked to
remain present, if he wanted personal hearing,
but the respondent failed to remain present.

5. Considering the reply submtted by the
respondent, the Disciplinary Authority passed
an order of term nation of services of the

wor kman on July 13, 1989.

6. Bei ng aggri eved by the order of
term nation, the respondent instituted a suit
in the Court of Sub-Judge Kapurthala. It was
contended by himthat the order of term nation
was illegal, cryptic, unfair and contrary to
the principles of natural justice and fair

play. ' Though the Corporation filed witten
statenent', contested the matter and denied al
the avernents made and al l egati ons levelled
agai nst the Corporation, the trial court, on
June 3, 1993 decreed the suit holding that the
order was not sustainable as it was violative
of principles of natural justice as also

i nconsi stent with the provisions of Service

Rul es of the Corporation. The Court, therefore,
granted reinstatenent of the plaintiff-enployee
granting liberty to the Corporationto hold
fresh enquiry on the sane charges. The
Corporation preferred an appeal agai nst the
decree passed by the trial court but the
appel | ate court confirned the decree. The
matter came to an end there; the workman was
reinstated in service and granted all the
benefits to which he was held entitled under

t he decree.

7. In the light of the observations made
and |liberty granted by the Court, fresh enquiry
was instituted agai nst the respondent. A show
cause notice was issued which was duly received
by the respondent but he did not participate in
the enquiry. Enquiry was, therefore, proceeded
ex parte. According to the Corporation, it was
the nodus operandi of the workman not to renmin
present at the enquiry as he was working with
private bus operators and thereafter to
chal | enge ex parte orders. 1In the second
enquiry al so, he did not cooperate. He
contended that he had not received necessary
docunents. He did not join the proceedings,
remai ned absent and allowed the enquiry to
proceed ex parte. Finally, he was disni ssed
fromservice. Being aggrieved by the said
action, he raised an Industrial Dispute and a
ref erence was nmade under Section 10 of the
Industrial Disputes Act, 1947 (hereinafter
referred to as "the Act’). The Labour Court,
Jal | andhar, as stated above passed an award in
favour of the workman on January 31, 2006 which
was confirmed by the H gh Court agai nst which
the present appeal is filed by the Corporation.
8. Noti ce was issued by this Court on
February 23, 2007 and ad interimstay was al so
granted. The matter was thereafter ordered to
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be placed for hearing and that is how the
matter is before us.

9. W have heard | earned counsel for the
parties.
10. The | earned counsel for the appell ant

- Corporation contended that the Labour Court as
wel | as the Hi gh Court have committed an error
of law and of jurisdiction in passing the award
in favour of the respondent-workman. It was
submitted that the charges |evelled against the
respondent were proved. Though opportunity of
heari ng had been afforded to the respondent, he
did not avail of such opportunity and it could
not be said that the enquiry was inproper or
unfair. So far as docunents are concerned, it
was submitted that the docunments had al ready
been supplied to the respondent-and he had
admtted the said fact. According to the
report of the Enquiry Oficer, all the three
charges l'evel | ed agai nst the respondent were
proved. If, inthe light of the above report,
the respondent was dismissed fromservice, it
could not be said that no such order could have
been passed and it was |iable to be set aside.
The Labour Court was wong in holding that
enquiry was not in consonance with law. ~ It was
al so wong to exerci se power under Section 11 A
of the Act and to grant reinstatenent. Serious
gri evance was made by the | earned counse

agai nst the direction to pay back wages. It was
subm tted that even if the Labour Court was
satisfied that it was a fit case to exercise
power under Section 11A of the Act, on the
facts and in circunmstances of the case, it
coul d not have awarded full back wages with
interest @6% This is particularly in view
the consi stent conduct of the respondent-

wor kman in not cooperating with the

di sciplinary proceedings. It was, therefore,
submitted that the appeal deserves to be

al l owed by setting aside the award passed by
the Labour Court and confirmed by the High

Court.
11. Learned counsel for the respondent, on
the other hand, supported the orders. It was

contended that the Labour Court, recorded a
finding of fact that principles of natura
justice had not been observed and hence enquiry
could not be said to be fair and in consonance
with law. The Labour Court was also right in
exerci sing power under Section 11A of the Act
and no fault can be found agai nst such action
The High Court in exercise of supervisory
jurisdiction did not think it proper to
interfere with the award and this Court nmmy not
exerci se discretionary and equitable
jurisdiction under Article 136 of the
Constitution. The counsel, therefore, subnitted
that the appeal nay be dism ssed.

12. Havi ng heard the | earned counsel for
the parties and considering the facts and
circunstances in their entirety, in our

opi nion, the appeal deserves to be partly

al l owed. As already observed by us, even at an
earlier occasion, when allegations were
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| evel | ed agai nst the respondent-worknman, notice
was i ssued and enquiry was instituted, he did
not nake hinself avail able and the Enquiry
Oficer was constrained to proceed with the
enquiry ex parte and an order of term nation of
services was passed. True it is that the
respondent - wor kman approached Civil Court and
the suit filed by himcane to be all owed and
the decree was confirned in appeal. But it is
equally true that liberty was granted to the
Corporation to initiate proceedi ngs afresh on
the sanme charges and hence initiation of
proceedi ngs could not be said to be illegal or
contrary to law. Fromthe record, it is clear
that notice was issued to the respondent and it
was received by him he filed his reply, he

al so appeared before the Enquiry Oficer but
subsequently he did not remain present and
absented hinmself. If, in the Light of the
above facts, Enquiry O ficer was obliged to
proceed with the enquiry ex parte, it could not
be said that by doing so, the Enquiry O ficer
had committed an error either of fact or of |aw
and the enquiry proceedings were |liable to be
guashed.

13. Wth regard to supply of docunents,
record reveal s that the docunents had been
supplied to the worknman and the said fact had
been admitted by him  H's case, however, was
that due to heavy rain, all the docunments were
destroyed which necessitated supply of fresh
docunents. But as observed by the Enquiry
Oficer, the workman was asked as to whether he
requi red any docurment but the workman replied
in the negative. In our opinion, he could have
continued to appear before the Enquiry Oficer,
got the docunents, if he wanted, and
participated in the enquiry. He, however,
deliberately did not do so. It is alleged by
the Corporation that the respondent
intentionally remained absent as he was wor ki ng
with private bus operators and wanted to take a
chance if enquiry proceedi ngs are quashed and
set aside on the plea of violation of
principles of natural justice. W are not
entering into correctness or otherw se of the
al l egations of the Corporation. One thing,
however, is certain that in spite of service of
show cause notice, the respondent failed to
appear at the enquiry and the Enquiry O ficer
had to proceed with the enquiry in absence of
the respondent.

14. Apart fromthat it is also clear from
the record that so far as the charge as to
unaut hori zed absence of the respondent is
concerned, the sane is duly established from
the record. The Enquiry Oficer, in our

opi nion, rightly observed that charges (ii) and
(iii) were consequential in nature and based on
charge (i) and hence all the charges can be
said to have been proved agai nst the
respondent. In our judgnment, the Labour Court
was wholly wrong in holding that enquiry was
not fair. To us, it is not a case of not

ext endi ng an opportunity to the enpl oyee but
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not availing of opportunity by the enpl oyee.
Therefore, the finding recorded by the Labour
Court that the enquiry was vitiated being
violative of natural justice and fair play is
based on 'no evidence’ and nust be set aside.
15. But as far as the second question is
concerned, the Labour Court exercised power
under Section 11A of the Act. Taking

al l egations of the appellant Corporation on
face value, it is clear that the respondent-
wor kman remai ned absent for few days
unaut hori sedly wi thout his | eave being
sanctioned. Charges (ii) and (iii) were
consequential even according to the finding
recorded by the Enquiry Oficer to the effect
that he failed to take interest in work and he
did not obey the Rules framed by the
Corporation. In'the light of the above

"m sconduct’, the Labour Court thought that it
was a fit case to invoke Section 11A of the
Act. The Hi. gh Court also, in exercise of
supervisory jurisdiction did not interfere with
that part of the order. In our considered
opi ni on, subm ssion of the |earned counsel for
the respondent-workmanis wel | -founded that
this Court while exercising power under Article
136 of the Constitution may not interfere wth
that part of the order. The dism ssal of

wor kman on the ground of absence for few days,
according to the Labour Court, was grossly

di sproportionate and excessively high. [|n our
j udgrment, the Labour Court had not conmmitted
error of law in recording such finding.

Rei nst atement granted to the respondent -

wor kman, therefore, needs no interference.

16. The question then remains with regard
to consequential benefits and paynent of back
wages. Once we hold, and we have already held,
that the enquiry could not be said to be
contrary to law or in violation of principles
of natural justice and fair play, it was the
duty of the respondent-workman to cooperate
with such enquiry and participate in

di sciplinary proceedings. The workman fail ed
to do so. In the circunstances, in our

opi ni on, Corporation should not be asked to pay
back wags to the workman. Had the respondent
remai ned present at the enquiry proceedings, an
appropriate order could have been passed by
Enquiry Oficer after considering his case and
after hearing him There was thus default and
failure on the part of the workman hinsel f
which resulted in the situation which has
arisen. In viewof this, in our view, the
Labour Court was not right in awardi ng back
wages with interest thereon. To that extent,
therefore, the order could not be said to be in
consonance with law. The H gh Court, in
uphol di ng the said award and confirmng the
direction, committed the same error. That part
of the direction, therefore, is required to be
set aside.

17. For the foregoing reasons, the appea
is partly allowed. The award passed by the
Labour Court and confirned by the Hi gh Court so
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far as reinstatenent of the respondent-workman
is concerned, is not disturbed. But the
direction issued by the Labour Court to the
appel l ant- Corporation to pay back wages to the
respondent workman with interest thereon as
confirmed by the Hi gh Court is hereby set

asi de. The respondent-workman will be treated
in continuous service. He will also be entitled
to consequential benefits on setting aside of

di sm ssal order but he is held not entitled to
back wages for the period for which he has not
wor ked.

18. Ordered accordingly.




