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ACT:

I ndustrial Dispute-Mni num Wage-Principle for fixation of-

Revi sion of scale of wages fixed by the previous award by
[inking up with cost of living index-1f double advantage to
wor kimen- Ret r ospecti ve operation of award-Wether valid-Wat

i s reasonabl e qualifying period for gratuity.

HEADNOTE
There were industrial disputes between the. appellant and
its worknmen, the respondents, which were the subject-matter

of awards. The last of such awards fixed revised wage
scales taking into consideration the cost of living index
then prevailing. It also provided for annual increments but

rejected the worknen's denmand to link up -the wage scales
with the index of cost of living. After the respondents had
recei ved two annual increnments under that award, they served
a notice on the appellant calling ,for revision of the scale

of wages and of the gratuity schene. The dispute was
referred to the Industrial Tribunal and the Tribunal passed
an award. The award retained the scales fixed in, the

previous award and treating them as- based on the cost of
[iving index prevailing on the date ,of that award, directed
that the wages should be linked up with the cost of living
i ndex. The award al so directed that effect should be given
to it retrospectively fromapproxi mately the date of demand
by the respondents. As regards gratuity, the Tribuna
reduced the existing qualifying period ,of 10 years to 8
years in cases where a workman died, resigned or retired,;
and deleted conpletely the existing qualifying period of 4
years in case \where the services of the workman were
term nated by the appellant.

In appeal to this Court, it was contended that : (1) The
award ’'as regards wages should be set aside, because, (a)
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the Tribunal took a wong view as to what would constitute
m ni mum wages, (b) it ignored the financial capacity of the
appellant, (c) the linking up of the wage scales with the
cost of living index was wong, (d) the Tribunal failed to
t ake into consideration the principle of regi on- cum
I ndustry, (e) the respondents would get double advantage
during the sane period, nanely, increnents and a raise in
the wage scales, and (f) retrospective operation should not
have been given to the award; and (2) The changes nade in
the gratuity scheme were illegal

HELD : (1) There was no reason to interfere with the mni
wage rate fixed by the Tribunal. [163 A-B]

(a) The policy of the MninmmWges Act, 1948, was to
prevent enpl oynent of sweated |abour in the general interest
and so the m ni num wages nust ensure not nerely the physica
needs of the worker but nust ensure, in addition to his
sustenance and that of his family, the preservation of his
efficiency as 'a workman by providing for some neasure of
education, nedical  requirenents —and anenities. In the
present case, (i) the Tribunal retained the scales fixed by
the previous award and only provided for automatic rise or

fall therein with the correspondi ng change in the index of
cost of Iliving and (ii) the Tribunal observed that the
appel lant had to pay the mnimum wages irrespective of its
ability to

157

bear the additional burden . Therefore, what the Tribuna
fixed was consolidated mininumwages and not. . fair wages.
[161 GH 162 B-F]

(b) In prescribing such-a mnimum wage rate the capacity of
the enployer need not be considered as the, State assunes
that every enployer nmust pay the mninumwages before he
enpl oys | abour. [162 D E]

Bijay Cotton MIls Ltd. v. State of Ajner, [1955] 1 S.C.R
752, Express Newspapers (Pvt.) Ltd. v. Union of India [1959]
S.CR 12 and Unichovi v. State of Kerala, [1962] 1 S.CR
946, foll owed.

(c) The idea of fixing mnimumwages in the light of the
cost of living at a particular juncture of tinme and of
neutral i sing the prevailing high prices of essentia
commodities by linking up scales of mninumwages with the
cost of living index is not alien to the concept of m nimum
wages. It could not be contended that the Tribunal erred in
linking up the wage scales with the living cost, because,
had it not been done, the wage scales would have becone
unrealistic, as the cost of living index had gone very nuch
hi gher up since the Tribunal give its |last award and was
threatening to go up further. [161 D-F;, 162 H, 163 A- B]

(d) The capacity of the enployer and the wage -scales
prevailing in conparable industries in the region, are
relevant factors while, fixing fair wages, but <“not when
fixing mnimumwages. [162 F-H

Novex Dry Ceaners v. Wrknmen, [1962] 1 L.L.J. 271 and
Airlines Hotel v. Wirkmen, [1964] 1 L.L.J. 415, expl ai ned.
(e) What the present award directs is to pay the worknen
from approximtely the date of demand, the wage scales
calculated in accordance wth the rise in the index of
l'iving cost which had taken place since the last award. The
increnents earned were on the footing of the index figure
taken into consideration while passing the previous award.
Therefore, there is no question of the worknmen getting any
doubl e advantage. [163 C- D

(f) It was within the Tribunal’'s discretion to decide, from
which date its award should come into operation. Therefore
when no ground was nade out to show that the discretion was
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unr easonabl y exerci sed, the nere fact that it has
retrospectively enforced its award from about the ,date of
demand by the workmen, is not a ground for interference with
the award.. [163 E-F, H|

H ndustan Tines v. Their Wirkmen, [1964] 1 S.C.R 234,
Jhagrakhand Collieries (Pvt) Ltd. v. C GI.T. Dhanbad,
[1960] 2 L.L.J. 71 and United Collieries v. Wrknmen, [1961]

2 L.L.J. 75 referred to.

(2) (a) Since the justification for gratuity is a long and
neritorious .service, -schemes of gratuity framed by the
Tri bunal and approved by .this Court have always provided
some qualifying period. Though there is no hard and fast
rule, the general trend as seen from a long series of
decisions is in favour of 10 years of qualifying service.
The Tribunal was therefore, not right in reducing the period
from 10 vyears to 8 years wthout and substantial reason

[164 CD, F-G

I ndi an ~ Oxygen and Acetyl ene Co. Ltd. Enployees Union V.
I ndi an' Oxygen and Acetylene Co. [1956] 1 L.L.J. 435, Express
Newspapers ~(P) Ltd. v. Union of India, [1959] S.C R 12.
Garnent Cleaning Works v. 1ts Wrknen, [1961] 1 L.L.J. 513,
British Paints v. Wrknmen, [1966] 2 S.C.R 523 and Calcutta
I nsurance Co. v. Their Worknmen, [1967] 2 L.L.J. 1, referred
to.

158

(b) Also, as regards the deletion of the 4 years m ninmm
qual i fying period when the appellant term nates a workman's
service, the Tribunal had no legitinmate grounds for making
the alteration in the existing scheme. [164 H

JUDGVENT:

CIVIL APPELLATE JURISDICTION : Civil Appeal No. 1934 of
1967.

Appeal by special |eave fromthe Award dated Septenber 15,
1967 of the Industrial Tribunal, Mharashtra, Bonbay in
reference (1 T) No. 54 of 1967.

I. N Shroff, for the appellant.

Narayan B. Shetya and K Raj endra Chaudhury, for the res-
pondent s.

The Judgnent of the Court was delivered by

Shelat, J.-The appellant conpany is a private limted com
pany of which the authorised capital is Rs. 1 lac ~and the
subs, «cribed capital Rs. 50, 000. Its ~business is to
manuf acture m 1k cans. According to the Conmpany, it has not
been able to maintain, much | ess, increase, its ~production
owing to the control orders restricting the inport of. raw
materials required for its nmanufacturing process. The
Conpany was started in 1942 but except for a few years’ when
it made sone profits, it has had to suffer |osses during the
rest of the years, the total loss suffered up to '1964-65
being Rs. 1,66,912. The Conpany is a small unit having on
its roll 53 workmen.

In 1958, a reference was made under s. 10(1)(d) of the
Industrial Disputes Act, 1947 in respect of the denands nmde
by its enployees for increase in the wage scales. The
reference ended in a settlenent dated My 27, 1959
whereunder a slight increase in the wage scales was nade.
It also provided for an ad hoc increase in the wages of
those getting Rs. 2.44 or nore per day. The revised wages
were to cone into force retrospectively from OCctober 1

1958. In 1961, another reference was nmade which also
resulted in a settlenment dated Septenber 11,

Under that settlenment, the worknen were classified into four
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categories and consolidated wage scales for each of the
categories with a provision for increments were agreed upon
Since these were consolidated wage scales, the demand for
dearness allowance was not pressed. An award was made in
terns of the said settlenent with retrospective effect from
April 1, 1961. In 1964, the Union once again demanded
revision of wage scales. The dispute was referred to the
I ndustrial Tribunal which made what has been referred to as
t he Bil gram award. The Tribunal retained the sane
categories and the only nodification it made was to increase
the wage scales previously fixed, taking into consideration
the rise in the index of cost of living in the neantine

159

from 450 to 538. The said award fixed the wage scales as
foll ows

Unski |l | ed -Rs. 4.15-0.10-Rs. 5. 15.
Sem Skilled -Rs. 4.75-0.15-Rs. 6. 25.
Skilled |1 -Rs. 5.50-0.25-Rs. 8. 00.
Skilled I -Rs. 6.50-0.30-Rs.9.50.
Appreenti ces -Rs. 3.25-3.75-Rs. 4. 25.

The award provided that the increnents in the revised scal es
were to be annual and were to-start fromApril 1, 1965. The
award was made effective from Novenber 9, 1964 which was the
date of the reference. It however, rejected the Union’s
demand to up the wage scales with the index of cost of
living. By April /1, 1967, therefore, the worknen had
received two annual increnents and consequently the wages
paid to the first four categories were Rs. 4.35, 5.05, 6.00
and 7.10 per day respectively. 1t is thus clear that the
Bil grami award took the scal es previously fixed as its basis
when the <cost of living index stood at 450 and ‘increased
themtaking into consideration the fact that the said figure
had gone up by about 94, that is, by raising it by 1 n.p.
for every point.

On June 17, 1967, the Union served a notice of demand which
called for (a) revised scale of wages with effect from July
1, 1966; (b) for certain adjustnents; (c) for linking up the
scales with the cost of living index; (d) revision in the
existing gratuity schene; and (e) for bonus for the vyear
1964-65. W are not concerned in this appeal with the |ast
demand as the inpugned award does not deal wi th that demand.
The demand for revision of wage scal es was based on the fact
that the Bilgram award had fixed the wage scales on the
footing of the cost of living index being then 538 while
that figure had shot up since then to 675 and that iif the
rise were to be neutralised as it was done by the Bilgram
award, the scale of unskilled workmen would cone to Rs. 5.30
per day. So far as the gratuity scheme was concerned, the
demand required that the qualifying period for the retria
gratuity should be reduced fromten to eight years and the
qualifying period in case of term nation of service by the
enpl oyer shoul d be done away with. The Conpany resisted the
demand and the conciliation proceeding having failed, the
State CGovernnent referred the dispute to the Tribunal

The Tribunal took note while considering the denmand for
revision of scales and their linking up with the index of
cost of living of the fact (a) that the Bilgram award
itself had sought to neutralise the rise in the living cost
by raising the scales in proportion to the rise in the cost

of living by then; and (b) that though that award was made
in 1964, the wage scal es thereunder
160

fixed had already become unreal in the sense that the index
had gone up to 675 by the tine the Union filed its statenent
of claim that is, March 25, 1967 and had reached the figure
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of 710 in July 1967 when the award was nade. In these
ci rcunst ances, the Tribunal thought that the- Union had made
out a case for revision, that it was necessary to make the
wage scales realistic and therefore to link them up wth
cost of living index though the Bilgram award had declined
to do so. Wat the Tribunal did, therefore, was to retain
the scales fixed by M. Bilgram and treating them on the
basi s of 538 index of living cost, directed that they should
be linked up wth the index so that the scales would
automatically go up as the index rose or fell. The award
al so directed that effect should be given to it as fromJuly
1, 1966, the notice of demand havi ng been served on June 17,
1966. The gratuity schenme framed in 1961 provided that ten
days’ wages for every year of service should be paid as
gratuity in case of ~death, retirenent or resignation

provided the worknen had put in the mninmumperiod of ten
years of service.  For the worknen whose services would be
term nated by the enployer the qualifying period was four
years of 'service. ~The Tribunal revised the scheme in two
particulars; (a) it reduced the period fromten to eight
years in-_case where the worknmen has’ died or resigned or
retired; and (b) it deleted the qualifying period of four
years altogether where his service has been termnated by
the enpl oyer. The Tribunal considered the financi a

position of the Conpany and canme to the conclusion that
though it had been nmeking |osses, it was of a fairly |ong
standing, that the |osses incurred inthe past years were a
temporary phase, ‘that the Company’ s future was not bl eak
and, though not prosperous, it "was in a satisfactory
financial position. This appeal by special |1eave disputes
the correctness of the award nade by the Tribunal.

Counsel for the Conpany objected to the aforesaid observa-
tion regarding the Conpany’s financial position and pointed

out that its position cannot at all be said to be
satisfactory in view of the fact that, barring only a few
years, it had nade substantial losses all throughout.

Taking a cue fromthis fact, he contended that /(1) the
reason which inpelled the Bilgram Tribunal to refuse to
link up the wage scales with the cost of living index stil
held good; (2) the Tribunal took a wrong view as to what
would constitute a mnimm wage; (3) it ignored the
financial capacity of the Company; (4) it failed to take
into consideration the principle of region-cumindustry; and
(5) there was no justification in reducing the qualifying
period for the retiral benefit of gratuity fromten to eight
years and for deleting the qualifying period in the case of
term nation of service by the enployer. W propose to dea
with contentions 1 to 4 first and consider separately. the
changes made by the Tribunal in the existing gratuity
schene.

161

The M ni num WAges Act, Xl of 1948 does not define "m ninmm
wages’ presumably because it would not be possible to I|ay
down a uniform mni numwage for all industries throughout
the country on account of different and varying conditions
prevailing fromindustry to industry and fromone part of
the country to another. The legislature also throught it
i nexpedient to apply the Act to all industries at a tine
and, therefore, it applied the Act to certain enploynments
only specified in the Schedule thereto |leaving it to the
appropriate government to add by notification to that effect
industries in the said Schedule at suitable tines and in
appropriate conditions. But s. 4 of the Act provides that
*.he mnimumrates of wages may consist of a basic rate of
wages and a special allowance at a rate to be adjusted or a
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basic rate of wages with or without the cost of living
al l owance and cash value of concessions in respect of
supplies of essential comodities at concession rates where
so authorised or an all inclusive rate allowing for the
basic rate, the cost of living all owance and the cash val ue
of the concessions if any. Sub-section (2) of s. 4 provides
that the cost of living allowance and the value of the
concessions in respect of supplies of essential commobdities
at concession rates shall be conputed by the conpetent
authority at such intervals and in accordance wth such
directions as may be specified or given by, the appropriate
gover nment . It is thus clear that the concept of m ninmm
wage does take in the factor of the prevailing cost of
essential comodities whenever such mininumwage is to be
fixed. The idea of fixing such wage in the light of cost of
l[iving at a particular juncture of time and of neutralising
the rising prices of essential commpdities by [linking up
scal es ~of mnimm wages with the cost of living index
cannot, therefore, be said to be alien to the concept of a
m ni mum_ ‘wage. Furthernore, in the light of spiralling of
prices in_recent vyears, if the wage scales are to be,

realistic, it may become necessary to fix them so as to
neutralise at least  partly the price rise in essentia
conmodi ti es. I ndeed, when the Bilgram award revised the
wage scales, it took, as aforesaid, into account the rise in
the cost of living index and neutralised that rise by

approximately raising themby 1 n.p. for every point in the
rise though it declined to .join upthe scales wth the
i ndex of cost of living.

VWhat the present award does is to fix the mnimm wage
scales and not to fix fair wages. That is clear from the
fact that it retains the scales fixed by the earlier award
and taking themon the basis of the index figure at 538 it
provides for automatic rise or  fall~ therein wth the
cor respondi ng change in the index of [iving cost.
Presumably the Tribunal thought it necessary to do so
because by the tine it cane to make the award, the index
figure had already gone up to 710.  If the Tribunal were to
refuse to link up the scales with the index of cost of
l[iving. the neutralisation it sought to do would again go
out of gear naking

162
Once again the scales unreal and reduce them even below the
fl oor-1Ievel. That the Tribunal fixed the consolidated

m ni mum wages and not fair wages is clear fromthe facts (1)
that it retained the scales fixed by the previous award
which had increased them fromRs 3.20 per day for an
unskilled workman to Rs. 4.15 per day as by that time. the
index had gone up from 450 to 538; and (2) by its
observation that the Conpany has to pay the m ni mum wages
irrespective of its ability to bear the additional “burden

The fact that an enployer might find it difficult to carry
on his business on the basis of mnimm wages is an
irrelevant consideration is nowa well-settled principle:
(cf. Bijay Cotton MIls Ltd. v. State of A mer(1), Unichovi
v. State of Kerala(2) and Express Newspapers (Pvt.) Ltd. .
Union of India(3). Wiile considering the di stinction
between mininum and fair wages this Court in the case of
Uni chovi v. State of Kerala(2) ohserved at P.967 that the
Policy of the Mninmm Wges Act, 1948 was to Prevent
enpl oyment of sweated | abour in the general interest and so
in prescribing the mninumwage rates, the capacity the em
pl oyer need not be considered as the State assunmes that
every enployer nmust pay the mni numwage before he enploys
| abour . It also observed that the Act contenplates that
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m ni mum wage rates nust ensure not nerely the nmere physica

need of the worker which would keep him just above
starvation but must ensure for himnot only his subsistence
and that of his famly but also preserve his efficiency as a
wor kmman. It should, therefore, provide as the Fair Wages
Conmittee appointed by the Governnment recomended, not
nerely for the bare subsistence of his |life but for the
preservation of the worker and so nust provide for sone
neasure of education, nedical requirenments and anenities.
Thi s concept of the Conmittee has been accepted by
i ndustrial adjudication in the country and was expressly
approved of in Express Newspaper (Pvt.) Limted(3). Counse

for the Conpany however, cited before us the decisions in
Airlines Hotel v. Wrknen(4) and Novex Dry Ceaners v.
Workmen(5) where the question of capacity and the wage
scales prevailing in conparable in dustries in the region
were consi dered relevant factors. But those were not cases
where mnimum wage rates were fixed but were Cases of fair
wages where those two factors had to be taken into account.
The Conpany’s contention that the Tribunal failed to take
into consideration the financial capacity, the fact of the
Conpany having nade lossesduring the past years, its
difficulties in inporting raw materials and had also failed
to apply the region-cumindustry principle and therefore the
award was vitiated, has -no nerit. W cannot also accept
the contention that the Tribu-

(1) [1955] 1 S.CR 752

(3) [1959] S.C.R 12.
(5) [1962] 1 L.L.J. 271.
(2) [1962] 1 S.C.R 946.
(4) [1964] 1 L.L.J. 415.
163

nal erred in linking up the wage scales with the living cost
be cause had it not been done, the wage scales would have
again gone unreal once the index had gone up as it then
threatened to do. W find, therefore, no reason to interfere
with the mininum wage rates fixed by the Tribunal

A subsidiary contention rai sed by the Conpany that by reason
of the Bilgrami award having provided for -increnenta
scal es, the worknmen under the present award will get” double

advantage, nanely, increnent and the raise in-the wage
scal es during the sanme period, has al so no substance. The
incremental scale was fixed in that award on the basis of
the index figure being, 538. Those scales have been
ret ai ned. The two increnents that the workmen have _earned

in 1965 and 1966 were on the footing of those scales which

as aforesaid, were fixed on the basis of the index figure of
538. VWhat the present award directs is to pay the worknen
as from July 1, 1967 the wage scales calculated in
accordance with the rise in the index of living cost /which
had taken place since the last award. The increnents earned
havi ng been on the footing of the index figure of 538, there
is no question of the worknen getting a doubl e advant age.

The next objection to the award was that the Tribunal erred
in giving effect to the award retrospectively as from July
1, 1966, that is, approximately fromthe date of the demand
and that if at all it wanted to give such retrospective
effect, the utnost that it could do was to enforce it from
the date of the reference. In some cases retrospective
effect, no doubt, has been given from the date of the
ref erence. But it is a mtter of discretion for the
Tribunal to decide fromthe circunmstances of each case from
which date its award should come into operation. No genera

rule can be laid down as to the date fromwhich a Tribuna

should bring its award in force : (see H ndusthan Tines v.
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Their Worknen(3). Presumably, the Tribunal gave effect to
its award fromJuly 1966 as by that time the cost of [living

i ndex had al ready gone up considerably and not to have done
so would have been to deprive the worknen of the m ninmm
wages "comrensurate with that rise. In Jhagr akhand
Collieries (Private) Ltd. v. C.GI1.T. Dhanbad(2) and United
Collieries v. Wrkmen(3) the awards were nade operative from
the respective dates of demands 'and this Court did not
interfere with those awards on the ground that there was
thereby any breach of any recognised principle. If the
Tribunal has exercised its discretion and no substantia
ground is nmade out to show that it was unreasonably
exercised, the nere fact that it was retrospectively
enforced its award fromthe date of the demand is hardly a
ground for interference with the award.

(1) [1964] 1 S.C R 234. (2) [1960] 2 L.L.J. 71

(3) [21961] 2 L.L.J. 75.

164

W now turn- to the changes nade by the Tribunal in the
existing - gratuity scheme franmed by the Savarkar Tribunal
In our view, there is force in the Conpany’s contention that
the, changes, nanely, reduction of the qualifying period
from ten to eight years in the case of termnation of
service by death, retirenment or resignation and deletion of
the qualifying period of four years in the case of
term nation of service by the, enployer, were not justified.
The Tribunal in fact has not given any specific reason which
necessitated the two changes.

It is nowwell settled that gratuity is a reward for good,
efficient and faithful service rendered for a fairly
substantial period and that it is not paid to the enployee
gratuitously or nerely as a matter of boon but for long and
neritorious service; (cf. Garment C eaning Wrks v. Its
Workmen(1l) and Express Newspapers (Private) Limted. V.
Union of India(2). Since the justification for gratuity is
a long and neritorious service, schemes of gratuity framed
by the tribunals and approved of by this Court have always
provided sonme qualifying period. 1In Indian Oxygen and
3Acetyl ene Conpany Ltd. Enployees Union v. Indian 'Oxygen
and Acetyl ene Conpany(3) and Express Newspapers (Private)-
Ltd. v. Union of 1India (2) the qualifying period for
gratuity on termnation of service by resignation or
retirement was fixed at 15 years. |In Grnent C eani ng Wrks
v. Its Worknen(1), though the Conpany objected to the period
of ten years and contended on the anal ogy of the aforesaid
two decisions that it should be fifteen years, this Court
gave its approval to the period of ten years in case of
retirement or resignation. On the other hand, (in British
Paints v. Worknen (4) the period of five years provided by
the award was changed into ten years on the ground that a
fairly long mnimmperiod for qualifying for gratuity in
the case of resignation or retirement was necessary to
prevent the workmen | eaving one concern after another after
putting in the short mnimmservice for qualifying for
gratuity. Simlarly, nodification fromfive to ten years
was nmade in a recent decision of this Court in Calcutta
I nsurance Co. Ltd., v. Their Wrknmen(5). Though no hard and
fast rule can be laid down and each case nust be decided on
its own circunstances, the general trend as seen froma | ong
series of decisions is in favour of ten years of qualifying
servi ce. The Tribunal in the absence of any substantia
reason, was, therefore,- not right in reducing the period
from ten to eight years. As regards the deletion of four
years minimum period in cases where the enployer term nates
the service also we do not find any legitimate ground for
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the alteration of the schene. It was, however, said that if
such a period is provided for in a schene, it was possible
that an em

(1) [1961] 1 L.L.J. 513. (2) [1959] S.C.R 12.
(3) [1956] 1 L.L.J. 435 (4) [1966] 2 S.C.R 523.
(5) [1967] 2 L.L.J. 1.

165

pl oyer would term nate the services of a worknmen even though
the, enployee wants to render continuous service to enable
him to cam the gratuity. This does not appear to be a
legitimate apprehension for unless the enployer is in a
position to establish m sconduct justifying termnation of
servi ce under a standing order, he cannot put an end- to the
service only to deprive the workman of gratuity. On the
ot her hand, there is the danger that whereas in the case of
retirement or resignation the workman woul d have to put in
ten vyears of service, if no mnimmperiod is provided for
in the case of termnation by the enployer it would be
possi ble ‘for ~a workmen to commt sonme misconduct and cam
gratuity within a shorter tine than the one who after a |ong
period of neritorious service retires or resigns. Si nce
doing away with the qualifying period is likely to result in
such an anomaly, it is necessary to have sone qualifying
m ni mum period. As the period of four years provided in the
schene is not under challenge before us, there is no reason
to interfere withit. W, therefore, set aside the two
changes nmade by the Tribunal in the gratuity schene. The
scheme for gratuity wll, therefore remain the sane as
franmed by the Savarkar award.

In the result, except for the aforesaid nodifications in the

award, we find no reason to interfere wth the award. The
appeal, except to the extent aforesaid, fails and is
di smissed. There will be no order as to costs.

V.P.S. Appeal partly all owed.
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