IN THE H GH COURT OF JUDI CATURE OF BOVBAY
ORDI NARY ORIG NAL ClVIL JURI SDI CTI ON

VWRI T PETI TION NO. 983 of 2003

Mahar ashtra CGeneral Kangar Union .. Petitioner
ver sus
Royal Western India Turf Club Ltd

and ot hers .. Respondents

M.N M Ganguli for the petitioner
M.J.P. Cama for the respondent no.1

M. K P. Anil kumar for the respondent no.3 absent.

CORAM: D.G KARNK, J.
DATED : 3rd August 2005.

ORAL JUDGEMENT : -

1. By this petition, the petitioner challenges

the judgenent and order dated 30th January 2003

passed by the Industrial Court, Mnbai dism ssing the
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conplaint ULP no.1549 of 1991 filed wunder the
Maharashtra Recognition of Trade Unions and Unfair
Labour Practices Act (for short "the ULP Act’) for

want of jurisdiction.

2. Petitioner no.l is a registered trade union
whi ch is espousing the cause of the worknen.
Respondent no.1 is a public limted conpany which
carries on business of conducting horse races.
Respondent no.2 is also a public limted conpany and
horse owners are its nenbers. Respondent no.3 is
also a public limted conpany and the horse trainers
are its nenbers. Several worknen are enployed by
respondent no.3 in its activity of training the
hor ses. The petitioner filed a conplaint under ULP
Act alleging that the workman enpl oyed by respondent
no.3 in the course of training of the horses were the
enpl oyees of respondent nos.1 and 2. In the
conplaint, the petitioner all eged wunfair |abour
practices on the part of the respondents under item 6
of Schedule Il and item9 of schedule IV of the ULP
Act . The respondent nos.1, 2 and 3 filed separate
witten statenments. The respondent nos.1l and 2 each
pl eaded that the enployees of respondent no.3 were

not their enployees and al so denied the allegations
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of unfair |abour practises. Respondent no.3 admtted
that the enployers were its enpl oyees but denied the
al l egations of unfair |abour practices. In March
2001 the respondent no.1 noved an application stating
that in view of the judgenment of the Suprene Court in
Vividh Kangar Sabha Vs. Kalyani Steels Ltd. & Anr.
reported in 2001 | CLR 532, the Industrial Court
exercising the powers wunder the ULP Act had no
jurisdiction to entertain and try the conplaint as
the factum of existence of +the relationship of
enpl oyer and enpl oyees between the respondent no.1
and the workmen was denied. In the application, it
further pleaded that the application was made
i medi ately on know edge of t he deci sion. It
therefore requested the Industrial Court to frane a
prelimnary issue as to the jurisdiction and decide
it as a prelimnary issue. The Industrial Court
acceded to the said request and after hearing the
parties, by a judgenent and order dated 3rd July
2002, held that it had the jurisdiction to entertain
and try the conplaint and rejected the application
filed by the respondent no.1l. Aggrieved respondent
challenged that order by filing of a wit petition
bearing no. 4841 of 2002 in this Court. By an order
dated 3rd Septenber 2002 passed by consent of the
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parties, this Court set aside the order and renanded
t he matter back to the Industrial Court for
consideration afresh in accordance with |aw | aid down
by the Supreme Court in the case of GCpla Limted Vs.
Maharashtra General Kangar Union & ors. reported in
2001 | CLR 754. After the remand, the Industria

Court considered the application made by t he
respondent no.1 afresh and held that as the the
| ndustrial Court exercising the powers u/s.30 of the
ULP Act had no jurisdiction to entertain and try the
di sput e. Such dispute could only be decided in a
reference u/s.10 of the Industrial Disputes Act (for
short ’'the 1.D. Act’ or the Bonbay Industrial
Rel ations Act (for short "the BIR Act’) as the case
may be. In view of this finding, the Industrial
Court allowed the application made by respondent no.1
and dism ssed the conplaint filed by the petitioner.
That judgenent and order is inpugned by this

petition.

4. In Vividh Kangar Sabha Vs. Kalyani Steels
Ltd & Anr. (Supra), the Suprene Court has held that
the provisions of ULP Act can only be enforced by
persons who admttedly are worknmen. |If there is a

dispute as to whether the conplainants are the
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enpl oyees of the conpany then the dispute nust first
be got resolved by raising a dispute before the
appropriate forum It is only after the status as
the worknmen is established in appropriate forumthat
t he conpl ai nt can be nade under the provisions of ULP

Act .

5. In Cpla Limted Vs. Mharashtra Genera
Kangar Union & ors (Supra), a union of worknmen had
filed a conplaint for unfair |abour practice. The
union alleged that the appellant conpany had been
engagi ng the worknmen but on paper they were shown as
enpl oyees of a [|abour contractor, the second
respondent therein. The second respondent was only a
name |ender whereas the appellant conpany was the
real enployer of the worknmen. The conpany denied the
relationship of the enployer and enployees and
contended that the worknen were not its enpl oyees but
enpl oyees of the |abour contractor. The |abour court
after consideration of the pleadings and evidence
canme to the conclusion that the arrangenent between
the appellant conpany and respondent no.2 | abour
contractor was bonafide and that the worknmen were the
enpl oyees of the | abour contractor. It therefore

dism ssed the conplaint. In the Wit Petition, the
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H gh Court took a different view and held that the
worknmen in question were the enployees of the
appel l ant conpany and therefore the |abour court had
the jurisdiction to hear the conplaint. Rever si ng
the judgenent of the H gh Court the Supreme Court
hel d that when the question as to whether the worknen
concerned were the enployees of the conpany was
di sputed and was not undi sputable, a Labour Court or
| ndustrial Court hearing the conplaint under the ULP
cannot decide the question whether the worknen were
the enployees of the conmpany. Such an issue would
have to be decided in a reference u/s.10 of the
| ndustrial Disputes Act or in a proceedi ng under the

BIR Act as the case may be.

6. Foll owi ng the decision of the Suprene Court
in Vividh Kangar Sabha vs. Kalyani Steel Ltd (Supra)
this Court in Lokmat Vs. Prabhakar R Choudhary
reported in 2003 | CLR 550 has held that the
| ndustrial Court hearing the conplaint under the ULP
Act would not have a jurisdiction to decide an issue
whet her the conplainants were the worknen of the
respondent conpany or not if such issue arose on
pl eadi ngs between the parties. Simlar view has been

taken by anot her single Judge of this Court in Indian
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Seanl ess Metal Tubes Ltd. Vs. Sunil Ranbhau Iwale &

ors. reported in 2001 Il CLR 728.
7. In Quadricon Pvt.Ltd. & ors. Vs. Maxi
D Souza & ors reported in 2004 11l CLR 530, the

conplainants had filed a conplaint of unfair | abour
practices against the appellant conpany and nade an
application for grant of interimrelief. The conpany
opposed the conplainant’s prayer for grant of interim
relief and denied the relationship of enployer and
enpl oyee between the parties. The Industrial Court
gr ant ed the interim relief 1in favour of t he
conpl ai nant s and restrained the appellant from
termnating the services of the conplainants w thout
following due process of |aw pending hearing and
final disposal of the conplaint. The Industrial
Court held that the contention of the conpany that
there was no enployer and enployee relationship
bet ween the conpany and the conpl ainants coul d not be
prima facie believed. A Wit Petition filed by the
conpany was dism ssed by a Single Judge of the Court
observing that the appellant had nade patently
unsustai nable attenpt to defeat the jurisdiction of
the Industrial Court by a bold denial of existence of

enpl oyer and enployee relationship. Reversing the
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j udgenent of the Single Judge, the Division Bench
held that the Industrial Court constituted under the
ULP Act had no jurisdiction to adjudicate the
enpl oyer enpl oyee rel ationship nor was there anything
like prinma facie consideration of enployer-enployee
relationship in a conplaint under the ULP Act. The
jurisdiction of the Industrial Court in passing an
interim order wu/s.30(2) was founded upon t he
consideration of the aspect whether the conplaint
u/s.28 was entertainable and that depended on the
rel ati onship of enployer-enployee. 1In a case where
t he relationship was called in question, t he
| ndustrial Court would be required to consider the
aspect whether the enployer - enployee relationship
exi sted which could not be done under the ULP Act and
the jurisdiction vested only u/s.10 of the Industri al

Di sputes Act or the BIR Act as the case may be.

8. In view of the aforesaid decisions referred
to above, it is clear that where an issue arises as
to whether the relationship of enployer - enployee
exi sts between the parties, that an issue cannot be
adj udi cated even incidentally by a Labour Court or an
| ndustrial Court exercising powers under the ULP Act.

Such an issue can be decided only by an appropriate
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forum under the appropriate Act |ike section 10 of

the |.D. Act or the BIR Act.

9. In sub para (d) and (e) of paragraph no. 3,
the petitioner has alleged that the activities
carried on by the respondent no.1 and the horse
owners and the trainees forned parts of one conmon
activity nanely the horse racing carried out by an
under the supervision and control of the respondent
no. 1. It was further alleged that the entire
activity or business of conducting horse races was an
i ndustry in which over 1500 wor knmen were enpl oyed in
the various capacities as Jamadars, Asstt. Jammdars
etc. The petitioner was aware that the worknmen were
not directly enployed by the respondent no.1 and
therefore it had taken the recourse to allege
functional integrality between respondent nos.1, 2
and 3 alleging themto be parts of a single industry.
The basis of enploynent of the workmen by respondent
no.1 was on the basis of functional integrality
between of the industry. The respondent no.1 had
categorically denied these allegations in the witten

statenent and has cont ended :

........ as t here is no
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relationship of an enployer and
enpl oyee direct and or indirect
renot e or pr oxi mat e bet ween
Respondent No.1 and the persons
alleged to be menbers of the
Conpl ai nant/union and referred to
in the present conplaint.”

10. In paragraph no.3 of the separate witten
statenent, the respondent no.2 had al so denied the

relationship in the foll ow ng words:

"The Respondent no.2 further submts
that there is no privity of contract
of enploynment as between the workers
enrolled wth Conplai nant uni on and
Respondent no. 1. At no point of
time, any nenbers of Respondent no. 2
had directly or otherw se engaged
any workmen of t he Conpl ai nant
uni on, and hence, the wild and vague
al l egations against the Respondent
no.2 having indulged in any all eged
unfair |abour practices as set out
in t he conpl ai nt are fal se,
frivol ous, vexatious and malicious."

The petitioner had alleged the relationship of
enpl oyer and enployee while the respondent nos.1
and 2 had denied the existence of such
rel ati onship. The defence raised by the respondent
nos.1l and 2 was bonafide and in fact the petitioner
hinmself had indirectly admtted that there was no
di rect enployer - enployee relationship between the

respondent no.1 and the workmen but was claimng
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relationship on the basis of alleged functional
integrality of operations. As held by the Suprene
Court in the <case of Vividh Kangar Sabha Vs.
Kal yani Steels Ltd. & ors. (Supra) and Ci pla Ltd.
Vs. Maharashtra General Kangar Union & ors.
(Supra) that issue could not be heard and decided
by the Industrial Court exercising powers u/s.28 of
the ULP Act. That issue had to be decided first by
an appropriate forumu/s.10 of the I.D. Act or the
BIR Act as the case may be. The Industrial Court
was thus right 1in holding that it had no
jurisdiction to entertain and try the conplaint so

far as respondent nos.1 and 2 were concer ned.

11. Learned counsel for the petitioner subnmts
that in any event, the respondent no.3 had admtted
the rel ationship of enployer - enployees between it
and the worknmen. Therefore, the entire conplaint
could not have been di sm ssed. Whet her t he
respondent no.3 was indulging into unfair | abour
practices or not as alleged in the conplaint was an
issue which could be decided by the Industrial
Court . The Industrial Court could not have
dism ssed the conplaint inits entirety. It could

and should have proceeded with the conplaint
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atl east against respondent no.3. The subm ssion
has to be accepted. 1In the circunstances, the
i mpugned order in so far as it relates to the
dism ssal of a conplaint against the respondent
nos.1 and 2 is concerned has to be maintained while
the dism ssal of a conplaint against the respondent

no.3 has to be set aside.

12. Accordi ngly, Wit Petition is partly
al | oned. | mpugned order in so far relating to the
di smissal of the conplaint against the respondent
nos.1 and 2 is confirned. However, the order in so
far as it relates to the dism ssal of the conplaint
agai nst the respondent no.3 the order is set aside
and the matter is remanded back to the Industrial
Court for decision in accordance with law. In view
of the m xed success, parties are directed to bear

and pay their own costs throughout.

13. Rule is nmade partly absolute to the extent

i ndi cat ed above.

D.G KARNK, J
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