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ACT:

Constitution of India-Arts. 311, 14 and 16- Reversion of
temporary Governnent servant fromhis officiating post-Wen
juniors allowed to continue Reversion if violative of art.
311- Post not abolished nor any adm nistrative reason ' shown-
Wet her violative of arts. 14 & 16.

HEADNOTE:

The respondent, a permanent Head Constable in the UP
Police Force, was appointed in 1961 as officiating  Platoon
Conmander in the comnbined cadre of sub Inspector, Arnmed
Pol i ce and Pl at oon Conmander. In 1966, an adverse nary - was
made in his character roll and he was reverted to the
substanti ve post of Head Constable in 1968. At the tinme  of
reversi on he was one anbng a group of about 200 officers,
nost of whomwere junior to him The Hi gh Court quashed the
order of reversion to the post of Head Constabl e.

On the question whether the order of reversion was made in
violation of Art. 311 of the Constitution or in violation of
any right of the respondent under Art. 16 of t he
Constitution.

Di sm ssing the appeal

HELD: An order of reversionis inits imrediate ' effect
bound always to be a reduction in rank. Even a reversion
from a higher but tenporary or officiating rank to a |ower
substantive rank is in a sense a reduction. But, such
orders of reversion are not always reduction in rank wthin
the neaning of Art. 311. |If the officer is pronpoted
substantively to a higher post or rank, he gets a right to
that particular post or rank and if he is afterwards

reverted to the | ower post or rank which he held before, it
is a "reduction In rank" in the technical sense in which the
expression is used in art. 311. The real test in all such

cases is to ascertain if the officer concerned has a right
to the post fromwhich he is reverted. 1t cannot be ordered
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except in conpliance with the provisions of art. 311. |If on
the other hand, the officer concerned has no right to the
post, he can be reverted without attracting the provisions
of art 311. But even in this case, he cannot be reverted in
a manner which will show conclusively that the intention was
to punish him The order itself may expressly state that
the officer concerned is being reverted by way of
puni shient . In fact the order nay in various other ways
cast a stigma on the officer concerned. 1In all such cases,
the order is to be taken as a punishnent. Sonetines again

the order of reversion may bring upon the officer certain
penal consequences |like forfeiture of pay and all owances or
| oss of seniority in the subordinate rank or the stoppage or
post ponenent of future chances of pronmotion in such cases
al so the Governnent servant must be regarded as having been
puni shed and his reversion to the substantive rank nust be
treated as a reduction'in rank. |In such a case art. 311
will be attracted. [342H, 343A-D]

In the instant case the order of reversion is not attended
with any stignm. There s nothing to show that the
respondent  has lost his seniority in the substantive rank
and there is no evidence to show that there has been any
forfeiture of his pay or allowances or any loss in the
seniority in the substantive rank. The nmere fact that the
respondent will be /deprived of he post of Platoon Commander
is not a penal consequence. Such deprivation is in the
usual consequence of an order of  reversion from the
of ficiating post to Wich an incunbent has no right to hold.
In a case like this what is inportant to see is whether the
order of reversion entails any penal consequences and not
the notive behind the reversion. [345A-E]

Par shotam Lal Dhingra v. The Union of India, [1958] S.CR
828, State of Punjab and Another v. Sukh Raj Bahadur, [1968]
3 S CR 23, State of Oissa v. Ram Narayan Das, [1961]
SSCR 606, R C lacy. State of Bihar, C A No. 590 of
1962 decided on 23-10-63, Madan Gopal v. State of | Punjab

[1963] 3 S.C.R 716. Jagdish ‘Mter v. Union of India,
Al.R 1964 S.C. 449, A. G Benjamn v.
336

Union of India, C A No. 1341 of 1966 decided on 13-12-1966
and Ram Govt Chaturvedi v. State of Madhya Pradesh,. [1970]
1 SSCR 472, referred to.

Union of India v. Gagjendra Singh [1972] 5 S.C. R~ 660,
Di vi sional Per sonnel Oficer v. Raghavendrachar, {[1966] 3
S.CR 106, Union of India v. Jesva. Ram A |.R 1958 S.C
905, Madhav v. State of Mysore, A l.R 1962 S.C. - 81 and
State of Bonmbay v. Abraham A |I.R 1962 S.C. 794, foll owed.
But, the order was |liable to be quashed on the ground of
contrave nation o articles 14 and 16 of the Constitution.
The complaint that 200 head constables wht had /taken
training as Cadet Sub-Inspectors of Arned Police after the
respondenand who were junior to himhave still been ‘all owed
to retain their persent statu as Sub-Inspector and have not
been reverted to their substantive post of Hea Constable
nust be sustained. No possible explanation for this extrene
form of dis crmination has been shown. It is also clear
that there was no adninistrative reason for this reversion
There was no suggestion that the post had been abo |ished or
t hat the respondent was, for administrative reasons,
required to go bacl, to- his own post of Head Constable.
[347C E]

State of Mysore v. P. R Kulkarni, Al.R 1972 S.C. 2170 and
The State of Bihar and Others v. Shiva Bhikshuk M shra,
[1971] 2 S.C. R 191, foll owed.
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JUDGVENT:
ClVIL APPELLATE JURI SDICTION Civil Appeal No. 1110 of 1971
From the judgnment and decree dated the 8th Septenber, 1970
of the Allahabad High Court in Special Appeal No. 826 of
1969.
G N. Dikshit and O P. Rana, for the appellants.
R. K. Garg, S. C. Agarwala and V. J. Francis, for the
respondent .
The Judgrment of the Court was delivered by-
MATHEW J. This appeal, by certificate, is directed against
the judgnment and decree dated Septenber 8, 1970 of the
Al | ahabad High Court. The short facts of the case are as
foll ows. The respondent Sughar Singh was a pernmanent head
constable in the U P. Police Force between 1950 and 1960.
Sone time in 1960, he was deputed for training as a cadet
sub-inspector at the Armed Police Training Centre at
Si t apur. On March-16, 1961, Sughar Singh was appointed an
of ficiating Pl atoon Commander. He worked in that post till
August, 1968. While working as a Platoon Commander, on July
22, 1966, the respondent was served with a notice by the
Seni or Superintendent of Police, Kanpur, in which he was
asked to show cause within 10 days’ of the receipt of that
notice as to why the follow ng adverse entry should not be
entered in his character rol
"1966-is suspected to have got entries of date
of birth and educati onal qualifications
altered on the authority of ~a fictitious
certificate whichhad to be <corrected Ilater
on. Severly warned."
The respondent submitted an explanation in accordance wth
the terms of this notice on July 30, 1966.- The "planation
was not, however, found acceptabl e and an adverse entry was
actually made in his character roll in 1966. On August 12,
1968, the Deputy Inspector CGeneral of Police, Kanpur Range,
U P. passed an order to the fol lowi ng effect
337
"Order No. 1207/P.14.Q-No. T 13 B 68
Oder-On his reversion from the post of
Oficiating Sublnspector, Armed Police, Shri
Sughar Singh is taken back on his substantive
post of Head Constable".
The order is in Hndi but we have set out an English
translation of the order which we found included in the
records.
The respondent challenged this order of reversion'by a wit
petition filed in the Hi gh Court of Judicature at Allahabad.
H's petition was, at first dismssed by a learned Singl e
Judge of the H gh Court on May 12, 1969. He filed a

special, a Division Bench. One of the Judges -of this
Di vi si on the appeal and quashed the order of
reversion. The other |earned Judge, however, was of a
different view and held that the respondent’s appeal —was
liable to be dismssed. The matter, thereafter, was
referred to a third | earned Judge who found in favour of the
respondent and quashed the order of reversion. In view of

the opinion of the third | earned Judge, the special appea
filed by the respondent was allowed by a judgnment of
Septenber 8, 1970 and the order reverting the present
respondent to his post of head constabl e was quashed. The
appel | ants have now cone on appeal before this Court against
the order of the Allahabad Hi gh Court.

The short question that arises for determnationis as to
whet her the order of August 12, 1968, was nade in violation
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of article 311 of the Constitution of India or in violation
of any right of the respondent under article 16 of the
Constitution.

For answering this question the first essential is to
det erm ne what was exactly the nature of the appointment of
Sughar Singh when he was posted as a Platoon Comrander
Both parties accept the proposition that the rank of Pl atoon
Conmander is the sanme as that of a Sub-Inspector of Police.
The appel |l ants contend that Sughar Singh was never appointed
substantively to the post of Sub-Inspector of Police and
that he was nerely officiating as a Platoon Comander in
August 1968 when he was reverted to his-substantive post of
Head Constable. The respondent on the other- hand, contends
that before he was appointed as a Pl atoon Cormander, he had
been appointed as a Sub-1nspector of Police and that even if
hi s appointnment to the post of a Platoon Commander was in an
officiating capacity, his substantive rank was that of a
Sub- I nspector of Police. 1In support of this contention
reliance was placed on the fram ng of the order dated March
21 1961 which was in the fol lowi ng terns

"Order-On -conpletion of the practical training on March 16,
1961, the following S.I-A P. Cadres are allotted to P.A C.
for posting as offg. ~Platoon Conmanders :

Name Distt/Unit of lien Resi der ce
XX XX XX
Sughar Si ngh Agra Et awah
XX XX XX

Sd. MU Abrmald I.P.S.
Dy. Inspr. Gen. of Police, Headquarter, UP.".

338

The order was made in respect of 15 head constables and
reads as if all the officers nmentioned therein who were
posted as officiating Platoon ,Conmanders already bel onged
on the relevant date to the S.I.A P. Cadre i.e., they were
sub-inspectors in the Arned Police. The respondent’s
counsel argued that the order specifically described the
respondent as a Sub-Inspector belonging to the Arned Police
Cadre and the obvious intent of that order was to-allot him
to the Provincial Armed Constabulary in the post of
Oficiating Platoon Commander. The argunent, in- other
wor ds, was that independently of and prior to t he
appoi ntnent of the respondent to the post of ~a Platoon
Conmander, he had been enjoying the status of ~a Sub-

| nspect or. It was further contended that since t he
respondent’s status as a Sub-Inspector of Police is. not
qualified as either officiating or tenporary, it is

i npossible to resist the conclusion that on conpletion of
his training he had already been appointed as  a Sub-
| nspector substantively.
The order of March 21, 1961 was nerely an order of posting
and not an order indicating the appointment of the
respondent to, a particular cadre. W are unable to accept
this argunent of the respondent & counsel. To understand
the position clearly, one has to refer to certain provisions
of the Police Regulations under which the respondent had
been sel ected for pronotion fromthe post of Head Constable
to the rank of Sub-Inspector in the Armed Police
"406(b) Arnmed Police-Permanent pronotions to
the rank of sub-inspector in the armed police
are made by Deputy | nspectors Ceneral fromthe
list of those who have ,qualified at the
cour se prescri bed under par agr aph 448.
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Superintendents nmay pronote in officiating or
temporary vacanci es.

447. Recruitnment to the rank of sub-inspector
Armed Police/ Pl atoon Commander will be made in
the foll ow ng manner

" (a) 80 per cent of the posts both tenporary
and pernmanent in the conbined cadre of sub-

i nspector, Arned Police/ Platoon Commander

will be filled in by selection of nen fromthe r

anks.
"(b) The remaining 20 per cent of the posts
both tenporary and permanent in the conbined
cadre of Sub-Inspector, Arned Police/Platoon
Conmander will be filled in by di rect
recruitment.
"For category (a) the Range Deputy Inspectors
General of Police, Deputy Inspector Ceneral,
Provi ncial Armed Constabulary and the Deputy
I nspector General of Police Headquarters in
the cases of the Railway Police, win nomnate
fromtime totinme as required by the Inspector
General such nunber of head constables of the
Armed Police as may be specified.
"For ~category (b) selection of the required-
nunber of candidates wll  be nade by a
conmi ttee consisting of the
339
| nspect or General , the Deputy | nspect or
General Provincial "Armed Constabulary and one
nore Deputy |nspector General nominated by
| nspect or Ceneral .
"448(i) Candi dates. nominated  or sel ected
under paragraph 447, will undergo a course of
training of 7 nmonths” duration at the  armed
training centre Sitapur including one nonth’s
practical training in the Provincial Arned
Const abul ary, Units.
(ii) Before taking training under the / above
sub- par a, candi dates. sel ected under par a
447(b) shall undergo a successful prelimnary
training for a period of two nonths at the
Armed Training Centre, Sitapur-
"448- A Rel ative seniority will be governed
by the date of passing the Sub-Inspector Arned
Police Course and for nmen passing the sane
course by the position obtained in the. fina
exam nation of sub-inspector - Arnmed Pol i ce
Course between two nen obtaining equal marks
in the same final exam nation (i) pronoted man
will take seniority over directly recruited
candidate (ii) if both nen are directly
recruited the age will be the deternining
factor and in the case of the ranker cadets it
will be the length of service".
Certain things are clear fromthe above regul ati ons. Ther e
is a conbined cadre of Sub-Inspectors of Arned Police and
Pl at oon Commanders. ' Mat neans there is no difference in
rank between a Sub-Inspector of Armed Police and a Pl atoon
Conmander . Ei ghty per cent of the posts of this cadre are
filled up by promotion fromthe, ranks and twenty per cent
by direct recruitnent. These appoi ntnents whet her by
pronmotion or by direct recruitnent are nade to posts which
nmay be tenporary or permanent. \Wen appointnments are rmade
by pronotion, the pronoters are nom nated from anong the
head constables of the Armed Police. As soon as the
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sel ection of’ nom nees is made, they have to undergo first a
prelimnary training for a period of two nonths and, if
successful in that training, a further training of 7 nonths
at the Armed Police Training Centre, Sitapur. There are
certain rules for determning the relative seniority of the
prombtees inter se and also vis-a-vis the direct recruits.
We are not concerned with those rules in this appeal
In the light of these regulations and fromthe facts set
out in the different affidavits on record, it is clear that
the respondent was selected for training as a cadet Sub-
| nspect or under Regul ation 447 of the Police Regul ati ons and
on his successful conmpletion of the training he was
pronoted to the conbined cadre of ' Sub-lInspector, Arned
Pol i ce/ Pl at oon Commander". ' The order of March 21, 1961 was
the order posting the respondent and his other colleagues
who were successful in thetraining to certain vacant posts
in that conbined cadre of - Sub-Inspector and Pl at oon
Conmander « for the, first time.. The order is not happily
wor ded. The order seens. to nake
340
a kind of distinction between the rank of Sub-Inspector of
the Armed Police Cadre and the rank of a Platoon Comander,
though, in fact, there was no such distinction. Regul ati on
447 (a) mekes that position indubitably clear. The
respondent’s contention that he was first appointed Sub-
I nspector and then posted as a Oficiating Platoon Com
mander, is based on this obvious erroneous drafting of the
order of March 21, 1961. Had the respondent been appointed
in the first instance to the post of a Sub-Inspector and
then posted as a Platoon Commander, it would have been
possible for himto produce the first order by which he
clains to have been pronpoted to the cadre of ~sub-inspector.
He produced no such order. |In fact, there can be little
doubt that there, was no such order. The order of March 21
1961 was an order passed inmediately after the conpletion of
the practical training on March 21, 1961. That is clear
from the order itself. There i's no room for any order
i ntervening the conpletion of the practical training and the
passing of the posting order on March 21, 1961. Havi ng
regard to these considerations, it is-inpossible for us to
accept the respondent’s contention that he, had been
appoi nted substantively to the rank of Sub-1nspector of
Pol i ce. In our opinion, his first appointnent was as an
officiating Platoon Comander and he was never given a
substantive rank in the conbined cadre of. Sub-1nspectors,
Armed Police and Pl at oon Commrander s.
W now turn to the question whether the order of ~ reversion
of the respondent was either a reduction in rank in
contravention of article 311 of the Constitution or a
contravention of the respondent’s fundamental right /under
article 16 of the Constitution. Though the law -in this
matter has been laid down in a | arge nunber of decisions of
this Court, considerable difficulty arises in applying the
various principles enunciated by those decisions to the
facts of any- particular case.
The first decision which has now becone a | ocus classicus on
the subject is the decision in Parshotam Lal Dhingra v. The
Union of India(l). The principles that were laid down in
that case are as follows
(1) Article 311 of the Constitution of India
makes no distinction between permanent and
temporary posts and extends its protection
equally to all government servants holding
per manent or tenporary posts or officiating in
any of them
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(2) The protection of article 311 is
available only where dismssal, renoval or
reduction in rank is sought to be inflicted by
way of punishnment and not ot herwi se.
(3) | f the termnation of service or
reduction in rank is not by way of punishnent,
article 311(2) is not attracted. To determ ne
whet her the termination or the reduction is by
way of punishnent one has to consider whether
the servant has the right to hold the post
fromwhi ch he has been either
(1) [21958] S.C. R 828.
3 41
renoved or reduced. 1In the case of a probationary or offi-
ciating appointnment to a permanent or tenporary post there
is no such right. This does not nean, however, that the
term nation of service or reduction in rank of a servant who
has no right to the post can never be disnmssal or renobva
or reduction by way of punishnment.  |If government expressly
chooses t'o penal ise the servant for m sconduct, negligence,
inefficiency or the like by inflicting on himthe puni shnent
of disnmissal, removal or reduction, the requirenents of
article 311 nust be conplied wth.
(4) A reduction in rank must be a puni shnent
if it carries penal consequences with it and
the two tests to be applied are:
(1) Whet her the servant has-a right to the
post ‘or the rank; and
(ii) “whether evil ~ consequences such as
forfeiture of —pay and allowances, 1oss of
seniorityin his substantive rank, stoppage or
post ponenent of future chances  of pronotion
follow as a result of the order ?
VWher e either of these tests apply, t he
reduction in ‘rank mnust be one wthin the
nmeaning of article 311(2) of the Constitution
and will attract its protection.
The principles formulated in Parshotam Lal Dhingr's case
have furni shed the principal guidelines in all future cases

relating to dismssal, renoval or reduction—in rank of
CGovernment servants.As we have already said, however,
the matter is not altogether free of difficulty even

after the formul ation of these principles. Depending on

the nature and circunstances of each individual case it has
of ten been necessary to clarify and nodify these
principles in certain respects. In this process, sonetines
new but anal ogous principl es have been evol ved and someti nes
the ol d principles have been thensel ves el aborated, anal ysed
and re-formulated in a different |anguage.

It is necessary at this stage to refer to one  specia
difficulty which has been created by the process of
el aboration and refornulation which we have nmentioned just
now. Sonetimes in applying the principles of Parshotam La
Dhingra’s case to the facts of a particul ar case, one aspect
had to be enphasised in view of the peculiar circunstances
of that case and in doing so this Court gave a specia
forrmulation which covered the facts of that case. That
principle was |later found either inadequate or inapplicable
i n another case Were the facts and circunstances have been
slightly different and which called for enmphasis on a

di fferent aspect of the rules. In this way, this Court has
found it necessary to nould, the principles to suit the
needs of the varying circunstances of different cases. The

original principles were not intended to be abandoned but
re-shaving of the principles becane necessary and even
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unavoi dable to fit themaccurately and appropriately to new
set of circunstances. This has often led to formulation of
principles with varying contours which superficially at
| east seemto suggest that some of themare anonalous and
even contradictory. |If, however,

342

the prnciples are construed with reference to the facts of
any, particular casefor which they have been evolved,

it will, we believe be found thatthere is no fundanenta

di screpancy or contradiction in the principles.

Confusion has arisen particularly in respect of cases where
this Court has had to deal with orders of governnent from
the aspect of the notive underlying those orders. Wat’' is
the weight to be given to notive in deciding whether a
particular order is penal in character and therefore falling
within the mischief of article 311 of the Constitution or
whether it has been passed for-departnmental considerations
and in exigencies of public service. It is well recognised
that very often the notive of a particular order of
government —and the | anguage and terns of the order itself
are not in harnony. In many, cases though governnent take
action under the terns of a contract of enploynent or under
the specific servicerules for the purpose of termnating
the service or reducing the rank of an officer, the rea

notive or inducing factor which influences the governnent to
take action is different and is connected wth sone
disqualification or inefficiency of the officer. 1In other
words. government while pretending to act in terms of the
contract of service or service rules, in reality wants to
get rid of the officer concerned or to reduce himto a | ower
rank by way of punishnment for his msconduct or -inefficiency

or disqualification. 1In such a case, the action ‘taken by
government is in an innocuous formbut the real intent of it
is penal. Such a situation was contenplated by Das, C J. in

Par shot am Lai Dhingra’'s case. He observed
"It is true that the  m sconduct, negligence
i nefficiency or other disqualification may be
the notive or the inducing factor whi ch
i nfl uences the governnent to take action under
the terns of contract of enploynment ~or the
specific service rule,  nevertheless, if a
ri ght exists, under the contract or the rules,
to term nate the service, the notive operating
in the mnd of the governnent is as Chagl a,
C.J. has said in Shrinivas Ganesh v. Union of
I ndi a (Al1.R 1956 Bom 455) whol | y
irrel evant. In short, if the termination of
service is founded on the right flowing from
contract or the service rules, then,  prim
facie the termnation is not a punishnent and
carries with it no evil consequences  and so
article 311 is not attracted."
Foll owi ng this enunciation of the principle this Court has
in many | ater cases refused to give any weight to the notive
operating in the mnd of the authority which passes an
order termnating the service of a tenporary servant or
reducing the servant in rank so long as the particular
action taken was "founded on the right flowi ng fromcontract
or the service rules."
Since we are concerned in this case with a case of
reversion- we propose to confine our attention to the
different circunstances in which an order of reversion may
be made. An order of reversion is, inits immediate effect
bound al ways to a reduction in rank. Even a reversion from
a higher but tenporary or officiating rank to a | ower
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substantive rank is in a sense a reduction. But such orders
of reversion are not always reduction in rank wthin the
nmeaning of article 31 1. |If the officer is pronoted
substantively to a higher post or rank, he gets a right to
that particular post or rank and if he is afterwards
reverted to the | ower post or rank which he held before, it
is a "reduction in rank" in the technical sense in which the
expression is wused in article 31 1. The real test in al
such cases is to ascertain if the officer concerned has a
right to the post fromwhich he is reverted. If he has a
right to the post then a reversionis a punishment and
cannot be ordered, except in conmpliance with the provisions
of article 3 1 1. If, on the other hand, the officer
concerned has no right tothe post, he can be reverted
wi thout attracting the provisions of article 3 1 1. But even
in this case, he cannot be reverted in a manner which wll
show conclusively that the intention Was to punish him The
order itself may expressly state that the officer concerned
is being reverted by way of punishnent In fact the order nay
in various other ways cast ~a stigna on the of ficer

concerned. In all such cases, the order is to be taken as a
puni shrent . Sonetimes again the order of reversion nay
bring up-on the officer certain penal  consequences I|ike

forfeiture ,of pay and allowances or |oss of seniority in
the subordinate rank, or the stoppage or postponenent of
future chances of  pronbtion: in such cases also t he
government servant must be regarded as havi ng been punished
and his reversion to the substantive rank must be treated as

a reduction in rank. In such a case article 311 wll be
attracted

In State of Punjab and Another v. Sukh Raj Bahadur(1),
Mtter, J.. after analysing the decisions of this Court
i n Parshotam Lal Dhingra v. Union of India(2), State of

Oissa v. Ram Narayan Das(3) R C° Lacy v. State of

Bi har (4), Madan CGopal v. State of Punjab(5), Jagdish Mtter

v. Union of India(6) and A G Benjamin v. Union of

India(7), has formulated the fol ['owi ng propositions
1. The services of a tenporary servant ~or
a probationer can be termnated under the
rules of his enploynent and such termnation
Wthout anything nmore would not attract the
operation of article 311 of the Constitution.
2. The circunstances precedi ng or attendant
on the order of term nation of service have to
be exani ned in each case, the notive behind it
bei ng i mmat eri al
3.1f the order visits the public | servant
with any evil consequences or . casts an
aspersion against his character or integrity,
it must be considered to be one by  way of
puni shment, no nmatter whether he was '‘a nere
probati oner or a tenmporary servant.

(1) [1968] 3 S.C. R 234.

(2) [1958] S.C.R 828.

(3) [1961] 1 S.C R 6()6.

(4) C A No 590 of 1962 decided on 23-10-63.

(5) [1963] 3 SS.C R 716.(6) A l.R 1964 S.C. 449.

(7) C A No. 1341 of 1966 deci ded on 13-12-1966.

10-522sCl / 74

344
4. An order of termnation of service in
unexceptionable form preceded by an enquiry
| aunched by the superior authorities only to
ascertain whether the, public servant should
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be retained in service, does not attract the
operation of article 311 of. the Constitution.
5.1f there be a full-scale departnenta

enquiry envisaged by article 311 i.e. an
Enquiry Oficer is appointed, a charge. sheet
subm tted, expl anati on call ed for and
consi der ed, any order of termnation of
service made thereafter wll attract t he

operation of the said article."
In Ram Gopal Chaturvedi v. State of Madhya Pradesh(1l), this
Court refused to interfere with an order termnating the
services of an officer who had been tenporarily appointed to
the Judicial Service of Madhya Pradesh under rule 12 of the
Madhya Pradesh Governnent Servants (Tenporary and Quasi-
Per manent  Servi ce) Rules, 1960, without passing any stigma
on the officer concerned and nerely stating that his
services were terminated froma specified date. Even though
the order of term nation had been preceded in that case by
an informal enquiry into the conduct of the officer with a
view to ascertain if he should be retained in service, this
Court followed the decision in State of Punjab v. Sukh Raj
Bahadur (supra) and observed
"On theface of it the order did not cast any
stigma on the appellant’s char act er or
integrity nor did it visit himwth any evi
consequences. It was not passed by way of
puni shment and the provisions-of article 311
were not attracted."
In the Union of India v. Gaendra Singh(2), this Court
sust ai ned an order passed by the Union of India reverting an
officiating Naib Tehsildar to his pernmanent post of Kanungo
on the ground that he could not pass the departnenta
exam nati on. This Court clearly held in~that case that
"appointment to a post on officiating basis is, from the
nature of enployment, itself of a transitory character and
in the absence of any contract or specific rule regulating
the conditions of service to the contrary, the inplied term
of such an appointnment is that it is term nable at any tine.
The CGovernnent servant so appointed acquires no rights to
the post. But if. the order entails or  provides for
forfeiture of his pay or allowances or the loss of his
seniority in the substantive rank O the stoppage or
post ponenent of his future chances of pronotion then that

ci rcunst ance may indicate that though, in form t he
government had purported to exercise its undoubted right to
term nate the enploynent, in truth and Treality, t he

term nati on was by way of penalty,".

Let us now consider whether in the light of the various
cases decided by this Court the order of reversion anounted
to a reduction in rank within the neaning of article 311 (2)
of the Constitution. W will apply all the different tests
laid down by this Court one by one. First, the order is not
attended with any stigma. The order nmerely states  that
Sughar Singh is reverted and that he is reverted to -his
substantive

(1) [1970] 1 S.C R 472.

(2) [1972] 3 S.C. R 660.
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post of head constable. By no stretch of imagination can
this Ianguage be construed as | casting a stigma on the
respondent. Secondly, there is nothing to show that Sughar
Singh has lost his seniority in the substantive rank. It is
true that sone of his coll eagues who were al so holding the
substantive post of head constable and who had also been
appointed in an officiating capacity to the post of Platoon
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Conmanders were not reverted on the day when the respondent
was reverted. But that cannot be regarded as a pena
consequence by way of loss of seniority in the substantive
rank. In Di vi si onal Per sonnel Oficer V.
Raghavendrachar (1), this Court has clearly held that where a
nunber of enployees are placed on a senior list on a
provi si onal basis they do not get-any indefeasible right to
retain their seniority on that provisional basis so that the

reversion of a person who was in the Ilist does not
constitute a reduction in rank nerely on the ground that
persons | ower in the rank have not been reverted. Thirdly,
there, is no evidence to show and, in fact, it was not

contended on behalf of the respondent that there has been
any forfeiture of his pay or allowances or any loss in the
seniority in the substantive rank which is, one nust
remenber, the rank of Head Constables. On a carefu

scrutiny of the ~order of reversion we do not find any
i ndication that it affects the seniority of Sughar Singh in
his substantive rank or that it affects his chances of his
future pronotion fromthat rank. It is true that Sughar
Singh will _be deprived by the order of reversion of the post
of Platoon Conmander but that is not considered a pena

consequence. Such deprivation is the usual consequence of
any order of reversion fromthe officiating post which an
"incunbent has no right to hold. Such deprivation has been
held by this Court not to be an order attended with pena

consequences (see Union of India v. Jeewan Ram(2).

It has been suggested that the notive behind the reversion
was really the infliction of punishment. There was a forma

proceedi ng held against the respondent and the explanation
that he had submitted in reply to the charges nmade out
agai nst him had not been accepted by his superior officers.
The order of reversion which came soon after this nmust, it
was suggested, be connected with the  disciplinary pro-
ceedings and the order of reversion nust be taken as
notivated by the desire to punish him The reply to this
suggestion is two-fold. The proceedi ngs had been drawn up
two vyears before the order of reversion. The proceedi ngs
were linmted in nature. The only punishnment proposed/in the
proceedi ngs was the making of certain adverse-entries in the
character roll. That penalty, had already been inposed on
the respondent. There is nothing to show that after two
years the authorities proposed to rake up that matter and
inflict a heavier punishnment on the respondent than they

had previously proposed and also inflicted. - Besides, it is
wel | -known that in a matter like this we are concerned only
with the question whether the order of reversion entails any
penal consequence. We are not concerned with (the notive
behind the reversion (see Madhav v. State of Mysore(3) and
State of Bonbay v. Abraham (4).

(1) [1966] 3 S.C. R 106.

(2) A°1.R 1958 S.C. 905.

(3) AI.R 1962 S.C R 11.

(4) Al.R 1962 S.C. 794.
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The respondent’s counsel then challenged the order of
reversi on on another ground. He pointed out that at | east
200 head constables who had taken training as Cadet Sub-
I nspectors of Armed Police at Sitapur after the respondent
and who were junior to the respondent have still been
allowed to retain their present status as Sub-Inspector and
have not been reverted to their substantive post of Head
Const abl e. Unless this can be justified as a neasure of
puni shment, the reversion of the respondent would anpunt to
di scrimnation in contravention of the provisions of
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articles 14 and 16 of the Constitution. The facts on which
this contention is based are found in paragraphs 7 and 20 of

the petition. The contention itself is to be found in
ground No. 3 of the wit petition. The conplaint, we nust
say, is one which has to be sustained. No possible
explanation in this extrene form of discrimnation has been
shown to us. Indeed, it appears fromthe judgnment of the

third | earned Judge who heard the petition in the H gh Court
that in answer to a question put by him the standing
counsel appearing for the State clearly stated that the
order of reversion was a result of the adverse entry made in
the appellant’s confidential character roll.’ If this
statenent of the learned standing counsel has to be
accepted, it is inpossible to resist the suggestion that the
respondent’s order of  reversion was really an order of
puni shment in disguise in which event the order nust be
struck down for non-conpliance with the requirements of
article 311 of the Constitution. The appellant in fact
faces '‘a /dilemma. If it was not a case of punishnment, it
beconmes difficult to explain why this discrinnation was
nmade against the respondent visa-vis at |least 200 other
officers who were junior to himin the substantive cadre.
That would make the order liable to be struck down as
violative of article 16 of the Constitution. Reference nmay
be made to State of Mysore v. P. R Kulkarni (1), where an
order of reversion was struck down by this Court on the
ground of "unjustifiable discrimnation" which brought the
order within the nischief of articles 14 and 16 of the
Consti tution. If, on the other hand, the order has to be
justified with reference to the adverse entry in the
character roll, it beconmes not nerely a case of double
puni shnent, but also a case of infringenent of article 311
of the Constitution. It is true that the order ‘ex-facie
does not show anythi ng which can suggest the contravention
of article 311 of the Constitution. W have already
anal ysed the order and di scussed that aspect of the matter.
But the conpelling logic of the totality of circunstances
attending the order of reversionindicates that if the order
is not discrinmnatory and has to be justified with reference
to the proceedi ngs agai nst the respondent and the earlier

order regarding his character roll, it is inpossible to
avoid the criticismthat it was really a punishment in the
garb of an order of reversion. 1In the State of Bihar and

Q hers v. Shiva Bhi kshuk Mshra(2), this Court was called
upon to consider the effect of an order of reversion passed
on a nmenber of the Bihar Police Force who, while holding the
substantive post of Sergeant, was pronoted to officiate
tenmporarily as Subedar Major in 1948 but was subsequently in
1950 reverted to his substantive post. The H gh Court of
Patna found that the reversion was not in the usual  course
or for administrative reasons but it was after the'finding
(1) AI.R 1972 S.C. 2170
(2) [1971] 2 S.C R 191
347
on an enquiry about sone conplaint against the plaintiff and
by way of punishnent to him The matter having cone on
appeal to this Court, this Court held that the formof the
order is not conclusive of its true nature and might often
be a cl oak or campufl age for an order founded on m sconduct.
This Court further observed:
"I't may be that an order which is innocuous on
the face and does not contain any inputation
of misconduct is a circunmstance or a piece of
evidence for finding whether it was nade by
way of punishment or administrative routine.
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But the entirety of circunstances precedi ng or
attendant on the inpugned order nust be
exam ned and the over-riding test will always
be whether the misconduct is a mere notive or
is the very foundation of the order."
In the instant case we have no doubt in our mind that the
peculiar circunstance that fromout of a group of about 200
officers nobst of whomare junior to the respondent, the
respondent al one has been reverted to the substantive post
of Head Constable makes it absolutely clear that there was
no adm ni strative reason for this reversion. 1In fact there
was no suggestion at _any time made on behalf of the
appel | ant that the post has been abolished or t hat
respondent was, for adm nistrative reasons, required to go
back to Ms own post of Head Constabl e. This circunstance
only corroborates what the learned standi ng counsel for the
State admtted before the Hi gh Court that the foundation of
,the order of reversion is the adverse entry made in his
character  roll. I'n this view of the matter, we have no
doubt. that the order was passed way of punishnment, though
all outward indicate showthe order to be a nere order of
reversion. Even if it were not so, we have no doubt that
the order would be l'iableto be quashed on the ground of
contravention of articles 14 and 16 of the constitution
In these circunstances, the appeal mu%be dismssed wth
costs and we do so.
Before parting wth this case, we think it only fair to
mention that in Witing this judgment we have derived
consi derable assistance from a draft of the judgment
prepared by our |ate-.Brother Mikherjea, J. ,who sitting
with us, heard the case in the first instance.
B.P.R Appeal di sm ssed,
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