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ACT:

Sugar Cane-1nmposition of cess-Enactnent taxing entry of cane
into factory--Constitutionality of-"Local area", Connotation
of -Constitution of India, Sch. VI, List Il, Entry 52-U
P. Sugarcane Cess Act, 1956 (U. P. XXIl of 1956), s. 3.

HEADNOTE

Entry 52 of List Il of the Seventh Schedule to the Consti-
tution enmpowered State Legislatures to make a law relating
to "taxes on the entry of goods into a local area for
consunption, use or sale therein". The U P. Legislature
passed the U P. Sugarcane Cess Act, 1956, which authorised
the State CGovernnent to inpose a cess on the entry of cane
into the prem ses of a factory for use, consunption or  sale
t herein. The appellant contended that the prem ses of a
factory was not a 'local area’ within the nmeaning of Entry
52 and the Act was beyond the conpetence of the |egislature.
243

Hel d, (per Imam Kapur, Das GQupta and Raghubar Dayal, jj.)
that the inmpugned Act was beyond the competence of the
| egi slature and was invalid. The prem ses of a factory was

not a "local area" within the neaning of Entry 52. The
proper neaning to be attached to the words "local area" in
Entry 52 was an area administered by a local body like a

muni cipality, a district board, a local board, a union
board, a Panchayat or the |ike.
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In re: the Central Provinces & Beray Act No. XIV of 1938,
[1939] F.C.R 18, Navinchandra Mafatlal v. The Conmi ssi oner
of Inconme-tax, Bombay City, [1955] 1 S.C. R 829, State of
Madras v. Gannon Dunkerley & Co., Ltd., [1959] S.C R 379
and South Carolina v. United States, (1905) 19 U S. 437,
referred to.

Enperor v. Munnalal, |I.L.R 1942 All. 302, disapproved.

Per Ayyangar, J.-The Act was invalid only in so far as it
sought to levy a tax on cane entering a factory from w thin
the sane |l ocal area in which the factory was situate and was
valid in other cases. It was permissible to read the Act so
as to confine the tax to the limtations subject to which it
could be constitutionally levied and to strike down that
portion which out stepped the limtations.

In re H ndu Wnen's Rights to Property Act, 1937, [1941]
F.C. R 12 and Bl ackwood v. Queen, (1882) 8 A.C. 82, applied.

JUDGVENT:

CIVIL APPELLATE JURI SDI CTION: Civil Appeal No. 35 of 1959.
Appeal fromthe judgment and decree dated Cctober 29, 1956,
of the Allahabad H gh Court in Wit Petition No. 327 of
1956.

H. N. Sanyal, Additional Solicitor-General of India, J. B
Dadachanji, S. N Andl ey, Raneshwar Nath and P. L. Vohra,
for the appellants.

G C. Mathur and C. P. Lal, for the respondents.

1960, Decenber 13.  The Judgnent of |mam Kapur, Das GQGupta
and Dayal, JJ. was delivered by Das Gupta, J. Ayyangar, J.
delivered a separate judgnent.

DAS GUPTA, J.-This appeal is against an order of ‘the High
Court of Judicature at Allahabad rejecting the appellants’
application wunder Art. 226 of the Constitution. The  first
appel l ant is the D anbnd Sugar M1lls Ltd., a public limted
conpany owni ng and operating a sugar factory at Pipraich in
the District Gorakhpur, for the manufacture of sugar from
244

sugar cane. The second appellant is the Director of the
conpany. By this application the appellants challenged the
imposition of cess on the entry of 'sugarcane into their
factory. On February 24, 1956, when the —application  was
made the U. P. Sugarcane (Regul ation of Supply and Purchase)
Act, 1953 (U. P. XXIV of 1953), was in force. Section 20
of this Act gave to the Governor of U P. the power to
i mpose by notification "a cess not exceeding 4 annas per
maund on the entry of sugarcane into an area specified in
such notification for consunption, use or sale therein".
This Act it may be nentioned had taken the place of an
earlier Act, the U P. Sugar Factories Control Act, 1938, s.
29 of which authorised the Governor of U P. to inpose by a
notification after consultation with the Sugar Control Board
under the Act "a cess not exceeding 10 per cent of the
mnimm price, if any, fixed under s. 21 or 4 annas per
maund whi chever was higher on the entry of sugarcane into a
| ocal area specified in such notification for consunption,
use or sale therein". Notifications were issued under this
provision for different crushing seasons starting from 1938-
39, the last notification issued thereunder being for the
crushing season of 1952-53. These notifications set out a
nunber of factories in a schedule and provided that during
1952-53 crushing season cess at a rate of three annas per
maund shall be levied on the entry of all sugarcane into the
| ocal areas conprised in factories nmentioned in the schedul e
for consunption, use or sale therein. Act No. XXIV of 1953
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repealed the 1938 Act. The first notification wunder the
provisions of s. 20 of the 1953 Act was in these terns:-
“I'n exercise of the powers conferred by sub-
section (1) of section 20 of Uttar Pradesh
Sugar cane (Regul ati on of Supply and Purchase)
Act, 1953; (U. P. Act No. XXIV of 1953) the
Governor is pleased to declare that during the
1954-55 crushing season, a cess at a rate of
three annas per maund shall be levied on the
entry of all sugar cane into the |ocal areas
conprised in the factories nentioned in the
Schedul e, for the consunption, use or sale
therein".
245
Similar notifications were also i ssued on Cctober 23, 1954,
for the crushing season 1954-55 and on Novenber 9, 1955, for
the crushing season 1955-56. The appellants’ factory was
one of the factories nmentioned in the schedule of all these
notifications. On the date " of the application, i.e.
February ' 24, 1956, a sum of Rs. 2,59,644-9-0 was due from
the first -appellant and a further sumof Rs. 2,41,416-3-0 as
l[iability on account of cess up to the end of January, 1956,
al so remai ned unpai d.
The appel | ant contended on various grounds that s. 20 of Act
XXI'V of 1953 was unconstitutional and invalid and prayed for
the issue of appropriate wits directing the respondents the
State of U P. and the Collector of Gorakhpur not to |evy
and collect cess on account of the arrears of cess for the
crushing season 1954-55 and in respect of 'the crushing
season 1955-56 and successive crushing seasons and to
withdraw the notifications -dated Cctober 23, 1954, and
Novenber 9, 1955 , which have been nentioned above.
During the pendency of this application under Art. 226
before the Allahabad H gh Court the “U P. Legislature
enacted the U P. Sugarcane Cess Act, 1956 (U P. XXII of
1956), repealing the 1953 Act. Section 3 of this  Act as
originally enacted was in these words: -
"The State Governnment may by notification in
t he official gazette inpose a  cess not
exceedi ng four annas per maund on the entry of
the cane into the premses of a factory for
use, consunption or sale therein
Provided that the State Governnent nmay |ike:
wise remt in whole or in part such cess  in
respect of cane used or to be usedin factory
for any limted purpose specified in-the
notification.
Expl anation:-1f the State Governnent, in._the
case of any factory situate outside  Uttar
Pradesh, so declare, any place in Uttar
Pradesh set apart for the purchase “'of cane
i ntended or required for use. consunption or
sale in such factory shall be deenmed to be the
prem ses of the factory.
(2) The cess inposed under sub-section (1)

shal
246
be payable by the owner of the factory and
shall be paid on such date and at such place

as may be prescribed.
(3) Any arrear of cess not paid on the date
prescri bed under sub-section (2) shall carry
interest at 6 per cent. per annum from such
date to date of payment."

There is a later anendment by which the words "four annas"”
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have been altered to "twenty-five naye pai se" and the words
"Qur, Rab or Khandsari Sugar Manufacturing Unit" have been

added after the words "factory" in sub-section (1). These
amendnents are however not relevant for the purpose of this
appeal

Section 9 of this Act repealed s. 20 of the Sugar Cane
(Regul ati on of Supply and Purchase) Act, 1953. Sub-sections
2 and 3 of s. 9 are inportant. They are in these words: -
"2. W t hout prej udi ce to t he genera
application of section 24 of the U P. Genera
Cl auses Act, 1904, every notification inmposing
cess i ssued and every assessnent made
(i ncluding the amount of cess coll ected) under
or in pursuance of any such notification
shal | be deenmed a notification issued, assess-
ment made and cess coll ected under this Act as
if sections 2, 3.and 5 to 8 had been in force
at-all material dates.
3. Subject as’ provided in clause (1) of
Article 20 of t he Constitution every
notification  issued cess inposed and act or
t hi ng done or ontted between the 26t h
January, 1950, and the Appointed date in
exerci'se or the purported exercise of a power
under section 29 of the U 'P. Sugar Factories
Control’ Act, 1938, or of 's. 20 of the U P
Sugar cane (Regul ati on of Supply and Purchase)
Act, ' 1953, which woul d have been validly and
properly issued, inmposed, done or omtted if
the said sections had been as section 3 of
this Act, shall in |law be deened to be and to
have been wvalidly and properly inmposed and
done, any judgnent, decree or order,  of any
court notw thstanding."
The position after the enactnent of the U P
247
Sugarcane Cess Act, 1956, was ‘that the inposition and
assessment of cess that had al ready been nade under the 1953
Act would operate as if nade under the 1956 Act. ~In view of
this the first appellant, the Dianond Sugar MIls Ltd.,
prayed to the H gh Court for permssion to raise the
question of constitutionality and validity of the 1956 Act.
It also prayed for the issue of a wit in the nature of
mandanus directing the respondents not to | evy cess upon-the
petitioners-appellants wunder this new Act, the U. P
Sugar cane Cess Act, 1956.
This application was allowed and the Hi gh Court considered
the question whether s. 3 of the U P. Sugarcane Cess . Act,
1956, 'enpowering the State Governnent to inmpose a cess not
exceedi ng four annas per nmaund on the entry of the cane into
the premses of a factory for the consunption, use or sale
therein was a valid | aw
The principal ground urged in support of the appellants’
case was that the law as enacted in s. 3 was invalid -and
that it was beyond the |egislative conpetence of the State
Legi sl ature. Several other grounds including one that the
provi sions of the section went beyond the permissible linmts
of del egated legislation were also raised. Al the grounds
were negatived by the H gh Court which accordingly rejected
the appellants’ petition. The Hi gh Court however gave a
certificate wunder Article 132(1) and also under Art.
133(1)(c) of the Constitution and on the basis of that
certificate the present appeal has been fil ed.
O the several grounds urged before the High Court only two
are urged before us in appeal. One is that the |law was
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invalid, being beyond the |egislative conmpetence of the
State legislature; the other is that in any case the
provision giving the Governor power to |levy any cess not
exceeding 4 annas wi thout providing for any guidance as to
the fixation of the particular rate, anbunted to excessive
del egation, and was accordingly invalid. The answer to the
guestion whether the inpugned |aw was within or beyond the
| egi sl ative conpetence of the State |egislature depends on
whet her the law falls under Entry 52 of the State List-
248
List Il of the Seventh Schedule to the Constitution. It is
quite clear that there is no other entry in either the State
List or the Concurrent List under which the |egislation
could have been nade. Entry 52 is in these words:-"Tax on
the entry of goods intoa |ocal area for consunption, use or
sale therein". Section 3 of the inpugned Act which has
al ready been set out provides for inposition of a cess on
the entry of sugarcane into the premses of a factory for
use, consunption or sale therein. 1Is the "prenmises of a
factory" " alocal area within the neaning of the words used
in Entry 52?2 If it is the legislation was clearly wthin
the conpetence of the State legislature; if it is not, the
aw was beyond the State legislature’ s conpetence and rmust
be struck down as invalid.
In considering the neaning of the words "local area" in
entry 52 we have, on the one hand to bear in mnd the
salutary rule that words conferring the right of |egislation
should be interpreted liberally andthe powers conferred
should be given the w dest anplitude; on the other hand we
have to guard oursel ves agai nst extendi ng the neani ng of the
wor ds beyond their reasonabl e connotation, in. an anxiety to
preserve the power of the legislature. In Re the Centra
Provinces & Berar Act No. XI V of 1938 (1) Sir  Maurice
Gwer, C J., observed: -
"I conceive that a broad and I|iberal spirit
should inspire those whose duty it is to
interpret it; but |l do not inply by this that
they are free to stretch or pervert the
| anguage of the enactment in the interests of
any legal or constitutional theory, ~or even
for the purpose of correcting any supposed
errors".
Agai n, in Navinchandra Mafatl al V. The
Conmi ssi oner of Incone Tax, Bonmbay City (2)
Das, J. (as he then was)- delivering the
judgrment of this Court observed:-

........... The car di nal rul e of
interpretation however, is that words should
be read in their ordinary, natural and

gramati cal neaning subject to this rider that
in construing words in a constitutiona
enactnment conferring Ilegislative power the
nost

(1) [1939] F.C.R 18, 37.

(2) [1955] 1 S.C. R 829.

249

i beral construction should be put

upon the words so that the sane nay have
effect in their w dest anplitude.”

Qur task being to ascertain the limts of the powers granted

by the Constitution, we cannot extend these limts by way of

i nterpretation. But if there is any difficulty in
ascertaining the limts, the difficulty nmust be resolved so
far as possible in favour of the legislative body. The

presunption in favour of constitutionality which was
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stressed by the | earned counsel for the respondents does not
take us beyond this.

On behal f of the appellants it has been urged that the word
“local area" inits ordinary grammatical meaning is never
used in respect of a single house or a single factory or a
single plot of land. It is urged that in ordinary use the
words "local area" always nean an area covering a specified
region of the country as distinguished from the genera
ar ea. Wiile it may not be possible to say that the words
"l ocal area" have acquired a definite and precise neaning
and the phrase may have different connotations in different
contexts, it seems correct to say that it is seldom if
ever, used to denote a single house or a single factory.
The phrase appears in several statutes, sone passed by the
Central Legislature and some by the Provincial or State
Legi sl atures; but in nany of these the words have been
def i ned. These definitions being for the peculiar purpose
of the particular -statute cannot be applied to the
interpretation of ~the words "local area" as wused in the

Consti tutiion. Nor can we derive any assistance from the
judicial interpretation of the words "local area" as used in
the Code of Crimnal Procedure or other Acts |ike Benga

Tenancy Act as these interpretations were made with
reference to the -'scope of the legislation in which the

phrase occurs. Researches into dictionaries and | aw
| exicons are also of 'no avail as none of these give the
neaning of the phrase "local area". What® they say as

regards the neaning of the word "local" offers no guidance
except that it is clear that theword "local" has different
meani ngs in different contexts:

32
250
The etynol ogical neaning of the word "local" is "relating
to" or "pertaining to" a place. It nay be first observed
that whether or not the whole of the State can be a "loca

area", for the purpose of Entry 52, it is clear that to be a
"local area" for this purpose nmust be an area within the
State. On behalf of the respondents it is argued that
"local area" in Entry 52 should therefore be taken to nean

"any part of the State in any place therein". So, the
argunent runs, a single factory being a part of the State in
a place inthe State is a "local area". In other words,

"l ocal area" nean "any specified area inside the State".
The obvious fallacy of this argunment is that it draws - no
di stinction between the word "area" standing by itself and

the phrase "local area". |If the Entry had been " entry of
goods into any area of the State.............. some area
woul d be specified for the purpose of the law [evying the
cess on entry. |If the Constitutions were enpowering the

State Legislatures to levy a cess on entry of goods into any
specified area inside the state the proper words to use
woul d have been "entry of goods into any area...............
" it would be neaningless and indeed incorrect to use the
words they did use "entry of goods into a |ocal area". The
use of the words "local area" instead of the word "area"
cannot but be due to the intention of the Constitution-
nmakers to nake sure that the power to make laws relating to
levy on entry of goods woul d not extend to cases of entry of
goods into any and every part of the state from outside that
part but only to entry fromoutside into such portions of
the state as satisfied the description of "local area".
Sonet hi ng definite was sought to be expressed by the use of
the word "local" before the word "area": The question is:
what exactly was sought to be expressed?

In finding an answer to the question it is legitimte to
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turn to the previous history of constitutional |egislation
in the country on this subject of giving power to
| egislature to levy tax on the entry of goods. In the State
of Madras v. Gannon Dunkerley & Co., Ltd.(1)

(1) [1959] S.C. R 379.

251
this Court referred with approval to the statenent of law in
Hal sbury’s Laws of England, Vol. 11, para. 157, p. 93, that

the existing state of English lawin 1867 is relevant for
consideration in determ ning the nmeaning of the terms used
in the British North America Act in conferring power and the
extent of that power. This has necessarily to be so as in
the words of M. Justice Brewer in South Carolina v. United
States (1) "to deternine the extent of the grants of power,
we nust, therefore place ourselves in the position of the
men who franed and adopted the Constitution, and inquire
what they nust have understood to be the meaning and scope
of those grants.”

Turning now to the previous legislative history we find that
in the 'Governnent of India Act, 1935, Entry 49 of the

Legislative List (List Il of the 7th Schedule) was in the
sane words as Entry 52 of the Constitution except that
instead of the words "taxes" as in Entry 52 of List Il of
the Constitution, /Entry 49 List Il of "the GCovernment of
India Act, wused the word "cess". In Governnent of India
Act, 1915, the powers of the provincial” |egislatures were
defined in s. 80A ’'Under clause (a) of the third sub-
section of this 'section the |l|ocal legislature of any

province has wth the previous-sanction of the Covernor-
CGeneral power to make or take into consideration any |aw
i mposi ng or authorising the inposition of any new tax unless
the tax was a tax schedul ed as exenpted fromthis provision
by rul es made under the Act.

The third of the Rules that were nade in this matter | under
Notification No. 311/8 dated Decenber 18, 1920, provided
that the legislative council of a province may w thout the
previ ous sanction of the Governor-General make and take into
consideration any law inposing or authorising’ a /|oca

authority to inpose for the purpose of such |ocal” authority
any tax included in Schedule Il of the Rules.” Schedule II
contained 11 itenms of which itens 7 and 8 were in these
wor ds: -

7. An octroi

8. A terminal tax on goods inported into a | oca
(1) [1905] 199 U.S. 437.
252

area in which an octroi was levied on or before 6th July,
1917.

Iltem 8 was slightly nodified in the year 1924 by anot her
notification as a result of which it stood thus: /8 A
term nal tax on goods inported into or exported froma | oca

area save where such tax is first inposed in a local ‘area in
which an octroi was levied on or before July 6, 1917.
Cctroi is an old and well known term describing a tax on the
entry of goods into atown or a city or a simlar area for
consunpti on, sale or use therein. According to t he
Encycl opedia Britannica octroi is an indirect or consunption
tax levied by a local political unit, normally the conmmune
or nunicipal authority, on certain categories of goods on
their entry into its area. The Encycl opedia Britannica
describes the octroi tax systemin France (abolished in
1949) and states that commpdities were prescribed by |aw and
were divided into six classes and for all the separate
conmodities within these six groups maximumrates of tariff
were promulgated by presidential decree, specific rates
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being fixed for the three separate sorts of octroi area,
established on the basis of population, nanely, conmnunes
having (1) less than 10,000 inhabitants, (2) from 10,000 to
50,000 and (3) nore than 50,000. Wile we are not concerned
here wth other features of the octroi tax system it is
important to note that the tax was with regard to the entry
of goods into the areas of the communes which were |oca
political wunits. According to the Shorter Oxford English
Dictionary "comrune" in France is a small territoria
di vision governed by a maire and nunicipal council and is
used to denote any simlar division el sewhere.
The characteristic feature of an octroi tax then was that it
was on the entry of goods into an area adnministered by a
| ocal body. Bearing in mind this characteristic of octro
duty we find on an examination of items 7 and 8 of the
Schedul e Rul es nentioned above that under the Government of
India Act, 1919, the |local l|egislature of a Province could
wi t hout the previous sanction of ‘the Governor-CGeneral inpose
a
253
tax-octroi--for entry of goods into an area administered by
a local body, that is, a local” government authority and the
area in respect of which such tax could be inposed was
mentioned in item 8 as | ocal area.
It is in the background of this history that we have to
exam ne the use of the word "local area™ initem49 of List
Il of the Government of India Act, 1935. Here the word
"octroi" has given place to the | onger phrase "cesses on the
entry of goods into.a |ocal area for consunption, use or
sale therein."
It was wth the know edge of the previous history of the
legislation that the Constitution-nakers set about their
task in preparing the lists in the seventh schedul e. There
can bring title doubt therefore that in using the words "tax
on the entry of goods into a local area for consunption, use
or sale therein", they wanted to express by the words "l oca
area" primarily area in respect of which an octroi was
| eviable wunder item 7 of the schedule tax rules, 1920-that
is, the area administered by a local authority such’ as a
muni cipality, a district Board, a local Board or _~a Union
Board, a Panchayat or some body constituted under the |aw
for the governance of the local affairs of any part of ~the
St at e. Whether the entire area of the State, as an area
adnm nistered by the State Governnent, was also intended to
be included in the phrase "local area", we need not consider
in the present case.
The only other part of the Constitution where the word
"l ocal area" appears is in Art. 277. That Article is in
t hese words: -
"Any taxes, duties, cesses or fees which,
i medi ately before the conmencenent - of this
Constitution, were being lawfully Ilevied by
t he CGovernment of any State or by any
muni ci pality or other |local authority or  body
for the purposes of the State, nunicipality,
district, or ot her | ocal area nay,
notwi t hstanding that these taxes, duties,
cesses or fees are nentioned in the Union
List, continue to be levied and to be applied
to the same purposes until provision to the
contrary is nade by Parliament by |aw "
254
There can be little doubt that "local area"” in this Article
has been used to indicate an area in respect of which there
is an authority administering it.
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While the scope of Article 277 is different fromthe scope
of entry 52 so that no direct assistance can be obtained in
the interpretation of the words "local area" in entry 52
from this neaning of the words in Art. 277 it is
satisfactory to find that the neaning of "local area" in
entry 52 which appears reasonable on a consideration of the
legislative history of the matter is also appropriate to
this phrase in its only other use in the Constitution.
Rel i ance was sought to be placed by the respondents on a
deci sion of the Al ahabad Hi gh Court in Enperor v. Minnala
(1) where the word "local area" as used in s. 29 of the U
P. Sugar Factories Control Act, 1938, fell to be considered.
That section, as we have al ready nmentioned, authorised the
CGovernor of U P. to inmpose by a notification, after
consul ting the Sugar Control Board under the Act, a cess on
the entry of sugarcane into a local area specified in such
notification for ~consunption, use or sale therein. The
notifications which were issued under this provision set out
a nunber of factories for the levy of a cess at the rate of
three annas per maund on entry of ‘all sugarcane into the
local area conprised inthe factories nentioned in the
schedul e for consunption, use or sale therein. Section 29
was clearly within the words of entry 49 of List 11. The
guestion that arose before the Court. was whether the
specification of certain factories as |ocal areas was valid
I aw. The |earned Judge appears to have proceeded on the
basis that the Governor had notifiedthe area comprised in
74 factories as one "local area" and held that once this was
"done the entire area covered by all these factories should
be considered as one statutory | ocal area. It appears to us
that the |l earned Judge was not right in thinking ‘that the
area conprised in 74 factories was notified as one |oca
ar ea. What appears to have been done was that the area of
each factory was being notified as a local area for the
purpose of the Act. Proceeding on

(1) I.L.R 1942 Al. 302.

255

the basis that the area conprised.in the 74 factories was
notified as one local area the learned Judge addressed
himsel f to the question whether this entire area was a | oca
area within the neaning of the Act. He appears to have
accepted the contention that the word | ocal area was used in
the sense of an admnistrative unit, but, says he, the

adm nistration need not be political, it may be industria
and educational or it nmay take any .other form of
governnmental activity. "I cannot see," the learned Judge
observed, "why it is not open to the provincial ~governnent

or the provincial legislature to make an industrial survey
of the province and to divide up the entire province /into
industrial areas or factory areas or mll areas or ~in any
other kind of areas, and each one of these areas nmay be
notified and be treated as a |ocal area. And once such
areas cone into existence and remain in operation they can
be regarded as | ocal areas within the neaning of entry No.

49 of List Il in which a cess nay be | evied".
Even if this view were correct it would be of no assistance
to the respondents. It is no authority for the proposition

that the area of one single factory is a local area wthin
the neaning of entry 49. W think however that the view
taken by the | earned Judge is not correct.

It is true that when words and phrases previously
interpreted by the courts are used by the Legislature in a
|ater enactnment replacing the previous statute, there is a
presunption that the Legislature intended to convey by their
use the same meaning which the courts had already given to
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them Thi s presunption can however only be used as an aid
to the interpretation of the |later Statute and shoul d not be
considered to be conclusive. As M. Justice Frankfurter
observed in Federal Conmissioner v. Colunbia B. System (1)

when considering this doctrine, the persuasion that Ilies
behi nd the doctrine is nerely one factor in the total effort
to give fair meaning to | anguage. The presunption will be

strong where the words of the previous statute have received
a settled neaning by a

(1) 311 U S 131.
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series of decisions in the different courts of the country;
and particularly strong when such interpretation has been
nmade or affirned by the highest court in the land. W think
it reasonable to say however that the presunption wll
naturally be nuch weaker when the interpretation was given
in one solitary case and was not tested in appeal. After
giving ~careful ~consideration’  to the view taken by the
| earned Judge of the Allahabad Hi gh Court in Enperor v.
Munnal al ‘(supra) about the nmeaning of the words "l ocal area"
and proper weight to the rule of interpretation nentioned
above, we are of opinion that the Constitution-makers did
not wuse the words "local area"” in the neaning which the
| earned Judge attached to it. W are of opinion that the
proper neaning to 'be attached to the words "local area" in
Entry 52 of the Constitution, (when the area is a part of
the State inposing the law) is an area administered by a
local body like a municipality, a district board, a Iloca
board, a union board, ‘a Panchayat or the like. The prenises
of a factory is therefore not a "local area"

It nust therefore be held that s. 3 of the U P.  Sugarcane
Cess Act, 1956, enpowering the Governor to inpose a cess on
the entry of sugarcane into the premises of a factory did
not fall within Entry 52 of the State List. As thereis no
other Entry in either State List-or Concurrent List in which
the inmpugned law could fall thereis no escape from the
concl usi on that this law was( beyond the | egi sl ative
conpetence of the State Legislature. The law as enacted in
s. 3 of the U P. Sugarcane Cess Act, 1956, nust therefore
be struck down as invalid.

It may be mentioned that this is not a case where the law.is
in two parts and one part can be severed fromthe other ~and
saved as valid while striking down the other portion~ which
is invalid. I ndeed, that was not even suggested by the
| earned counsel for the respondents. It is unnecessary for
us to consider whether if s. 3 had instead of authorising
levy of cess for entry of sugarcane into the prem ses of a
factory for use, consunption or sale therein had authorised
the inposition of a cess on entry of cane into a local  area
for

257
consunption, sale or use in a factory that woul d have been
within Entry 52. It is sufficient to say that we cannot re-

wite the Ilaw for the purpose of saving a portion of -it.
Nor is it for the Court to offer any suggestion as to how
the law should be drafted in order to keep it wthin the
limts of legislative conpetence. As the |aw enacted by the
Legi slature stands there is no escape from the conclusion
that this entire | aw nust be struck down as invalid.

In view of this conclusion on the first ground raised on
behal f of the appellant it is unnecessary to consider the
other ground raised in the appeal that section 3 has gone
beyond the permissible limts of delegated |egislation

As we have held that the inpugned | egislation was beyond the
| egi sl ative conpetence of the State Legi sl ature t he
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appellants are entitled to the relief asked for. e
accordingly allow the appeal, set aside the order passed by
the High Court and order the issue of a wit directing that
the respondents do forbear fromlevying and collecting cess
from the appellants on account of arrears of cess for the
crushing season 1954-55 and in respect of the crushing
season 1955-56 and successive crushing seasons under the U
P. Sugarcane Cess Act, 1956.
The appellants will get their costs here and bel ow.
AYYANGAR, J.-1 have had the privilege of perusing the
judgment just now pronounced, but with the utnpst respect
regret ny inability to agree with the order proposed.
The | earned Judges of the H gh Court held that the inpugned
enactment was wthin the scope of Entry 52 of the State
Legislative List in Schedule 7 to the Constitution, by
pl acing reliance on the follow ng passage in the Judgnment of
Das, J. in Enperor-v. Minna Lal (1) where the | earned Judge
sai d:
"Indeed | cannot see why it is not open to
Pr ovi nci al Gover nnent or Provi nci a
Legi sl ature “to nake an industrial survey of
the Province and to divide up the entire
province into industrial areas
(1) I.L.R [1942] All. 302, 328.
33
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or factory areas or m |l areas-or in any other
ki nd of areas, and each one of these areas my
be notified and be treated as a |ocal area.
And once such areas conme into- existence and
remain in operation they can be regarded as
| ocal areas within the neaning of Entry No. 45
of List Il in which a cess nmay be levied."
In other words, the view which they favoured was to read
the expression "local area". practically to nmean any "area"
entry into which was by the relevant fiscal statute, made
the subject of taxation. In.nmy opinion that is not a
correct interpretation of the entry and agree” with ny
| earned brethren that having regard to the  historica
materi al, which has been exhaustively set out and discussed
in their judgment, the word "local area" can in the entry
designate only a predeterm ned local unit--a unit demarcated
by statutes pertaining to |local self governnent and pl aced
under the control and administration of a l|ocal —authority
such as a municipality, a cantonnent, a district or a |oca
board, an wunion or a panchayat etc. and not any  region
place or building within the State which mght be defined,
described or demarcated by the State’ s taxing enactment as
an area entry into which is nade taxable.
But there ny agreenent stops and we diverge. |In ny opinion
this construction of the expression "local area" in-entry 52
does not automatically result inthe invalidity of the
i mpugned enactnment and of the levy under it, but the ' extent
to which, if any the charging section exceeds the power
conferred by the entry would depend on matters which have
not been the subject of investigation, and it is this point
that | shall elaborate in the rest of this judgnent.
It is unnecessary for the purposes of this case and possibly
even irrelevant, to determ ne the precise scope, content and
incidents of an "octroi" duty except that in the context in
which it appeared in the Schedul ed Taxes Rules franed tinder
the CGovernnment of India Act, 1919, the expression signified
a tax levied on entry into an area of an unit of |oca
adm nistration. It is unprofitable to canvass the question
259
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whet her a local authority enpowered at that date to levy an
"octroi’ mght or mght not lawmfully confine the levy to
entry for consunption alone, to use alone or for sale al one.
But when that entry was refashioned and enacted as item 49
of the Provincial Legislative List under the Government of
India Act, 1935 (in terns practically identical with Entry
52 in the State Legislative List under the Constitution),
the matter was no longer left in doubt. The newitemran:
"Cesses on the entry of goods into a local area for
consunption, use or sale therein".

In connection with the use of the words "for consunption
use or sale therein'" in the item three nmatters deserve
notice: (1) Were the entry into the "local area" was not
for one of the purposes set out in it, viz., for
consunption, use or sale therein, but the entry was, for
instance in the course of transit or for warehousing during
transit, the power was not available; in other words, a mere
entry .could not per se be made a taxable event. (2) It was
sufficient if the entry was for any one of the three
pur poses; the use of the disjunctive 'or’ naking this clear
(3) The passage of goods from one portion of a |local area to
another portion in the sanme local area, would not enable a
tax to be levied, but the entry has to be "into the |oca

area", i.e., fromoutside the | ocal area
It is the second and the third of the above features that
call for a nore detailed exam nation in the context of the

points requiring decision in the present case.
Wth this background'l shall analyse the terms of s. 3(1)
of the Act (United Provinces Act XXI'l of 1956) to ascertain
where precisely the provision departs from the scope or
content of entry 52. | wll read that section which runs:
"3. (1). The State Government nay by
notification in the official gazette inmpose a
cess not exceeding four annas per maund on the
entry of the cane into the prenmises of a
factory for use, consunption or sale therein
Provi ded that the State Gover nient nay
likewise remt in whole or in part such cess
in respect
260
of cane used or to be used in factory for any
limted purpose specified in the notification
Expl anation:-1f the State Governnent, in the
case of any factory situate outside Uttar
Pradesh, so declare, any place in Uttar
Pradesh set apart for the purchase of cane
i ntended or required for use, consunption or
sale in such factory shall be deened to be the
prem ses of the factory."
Leaving the Explanation for-the present, there are two
matters which require advertence: (1) The first - was the
poi nt enphasi sed by M. Sanyal for the appellant, that entry
into the premises of a factory "for the purpose of
consunption, wuse or sale therein" is fastened on as the
taxabl e event treating the factory prenmises as if that were

itself a "local area". (2) Apart fromentry into factory
prem ses for use, consunption or sale therein, entry of the
cane into other places within the local area, i.e., into
"unit for local administration” is not made the subject of
tax | evy.

The second of the above nmmtters cannot invalidate the
| egi sl ati on, because a power to tax is nerely enabling, and
apart from any question of discrimnation under Art.
14--which does not arise for consideration before wus-the
State is not bound to tax every entry of goods into "a | ocal
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area". Again, the tax could undoubtedly be confined to
entry of goods into a "local area" for consunption or use in
particular nodes; in other words, there could be no |ega
objection to the tax levy on the ground that it does not
extend to entry of goods into "a |ocal area" for every type
of consunption or use.

In rmy judgnent the real vice of the charging s. 3(1) lies
not inthat it Confines the levy to cases where the entry is
for purposes of consunption etc. in a factory but ’in
equating the premises of a factory with "a |ocal area" entry
of goods into which, occasions the tax. Anot her way of
expressing this same idea would be to say that whereas under
Entry 52 the novenent of goods fromw thin the same | ocal
area in which the factory is situated into the prem ses of

the factory, could not be the subject of tax Iliability,
because there
261

woul d in such cases be no entry of the goods "into a |oca

area" 'under s. 3(1) of the Act, not nerely is the npvenent
of goods into the factory fromoutside the "local area’ in
which the factory is situate nmade the subject of tax, but
the words used are capabl e of i nposing the tax even in those
cases where the entry intothe factory is from within the
same | ocal area

VWhat | have in mind may be thus illustrated: If factory A
situated in Panchayat area B gets its supply of cane from
out side the Panchayat area, the levy of the tax on the entry
of the cane into the Panchayat area woul d clearly be covered
by entry 52. The State is not bound to tax every entry of
the cane into the area but mght confine the levy to the
entry of the cane for the purpose of consunption in a
factory. The tax might be levied and collected —at the
border of the Panchayat area but- there is no | ega

obligation to do so, and the place at which the entry of the
goods is checked and the duty realised is a mtter of
adm ni strative machinery which does not touch on the
validity of the tax inposition. (It would thus not detract
fromthe validity of the tax if by reason of conveni ence for
effecting collection, the tax was levied at the stage of
entry into the premises of a factory. So |long, therefore,
as the cane which enters a factory for the purpose of
consunption therein comes fromoutside that local wunit~ of
admnistration in which the factory is situated, “in ny
opinion it would be covered by the words of entry 52 -and
wel | within the Ilegislative conpetence  of the State
CGover nrrent . The |language of s. 3, as it 'stands -appears,

however, also to extend to cases where the supply of cane to
a factory is from within the sanme |[ocal unit of
adm nistration; in other words, where there is no entry of
the cane into the local area as explained earlier. Af/ this
were the true position, the enactnent cannot be invalidated
as a whole. It would be valid to the extent to which the
tax is levied on cane entering a factory for the purpose of
consunption etc. therein fromoutside the |local area, within
which the factory prem ses are situated, and only invalid
where it out steps this limtation

262

The next question is whether this is a case where the wvalid
and invalid portions are so inextricably interwoven as to
| eave the Court no option but to strike down the entire
enactment as invalid as beyond the | egislative conpetence of
the State, or whether the charging provision could be so
read down as to |leave the valid portion to operate. In ny
opi nion, what is involved in the case before us is not any
problem of severance, but only of reading down. Bef ore
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taking up this question for discussion two objections to the
| atter course have to be considered. The first is that this
aspect of the matter was not argued before us by |earned
Counsel for the State as a ground for sustaining the
validity of the legislation. |In nmy judgnent this is not an
objection that should stand in the way of the Court giving
effect to a view of the lawif that should appear to be the
correct one. In naking this observation one has necessarily
to take into account the fact that legislation in nearly
this form has been in force in the State for over twenty
years, and though its vires was once questioned in 1942,
that chall enge was repelled and the tax levy was held valid
and was being collected during all this period. The sugar-
cane cess has been a prinme source of State Revenue for this
length of time and this Court should not pronounce such a
| egislation invalid unless-it could not be sustained on any
reasonabl e ground and to any extent.
The second ground of objection which has appealed to ny
| earned brethren but with which, | regret, | cannot concur
is that it would require a rewiting of the- Act to sustain
it.
Now i f the first paragraph of sub-s. (1) of s. 3 bad
read:
"The ~State Government may by notification in
the of ficial gazette inpose a cess not
exceedi'ng four annas per nmaund on the entry of
the cane into the prenmises of a factory (from
outsiide the local areain which the factory
prem ses were situate) for use, consunption or
sale therein:" (The words in brackets added by
ne)
263
the levy would be entirely within entry 52 even according to
ny | ear ned br et hren. The question  is whet her t he
inmplication of these words would bea rewiting of the
provi sion or whether it would be nerely reading the existing
provision so as to confine it tothe powers conferred upon
the State Legislature by the relevant legislative entry. 1In
view of the strong opinion entertained by ny learned
brethren, | have given the matter the utnost —consideration
but | feel that the words which | have suggested are a
perm ssi bl e node of construction of a statute by which wide
wor ds of an enactnment which would cover an event,

contingency or matter within | egislative power as well ~ as
matters not within it, are read as confined to those ~which
the I aw nmaking only had authority to enact. In ny judgnent

the opinion of the Federal Court in In re Hndu Wnen's
Rights to Property Act, 1937 (1), affords a useful anal ogy
to the present case. The enactnent there inpugned provided
for the devolution or succession to "property" in - genera
terns which would have included both agricultural as well as
nonagri cultural property, whereas the Central Legislature
whi ch enacted the | aw had no power to deal with succession
to agricultural property. The contention urged before the
Court was that by the use of the expression "property", the
| egi slature had evinced an intention to deal with property
of every type and that it would be rewiting the enactmnent
and not carrying out the legislative intent if the
reference to "property" in the statute were read as
"property other than agricultural property”. Dealing wth
this contention, Sir Maurice Gwer, delivering the opinion
of the Court said:

“"No doubt if the Act does affect agricultura

land in the GCovernors ’'Provinces, it was

beyond the conpetence of the Legislature to
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enact it: and whether or not it does so nust
depend upon the neaning which is to be given

to the word "property" in the Act. If that
word necessarily and inevitably conprises al
fornms of property, including agricultura
land, then <clearly the Act went beyond the
power s

(1) [1941] F.C R 12.
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of the Legislature; but when a Legislature
with limted and restricted powers makes use
of a word of such w de and general inport, the
presunption nmust surely be that it is using it
with reference "to that kind of property wth
respect to which it is conpetent to legislate
and to no other.. The question is thus one of
construction, and unless the Act is to be
regarded as whol Iy neaningless and ineffec-
tive, the Court is bound to construe the word
"property" as referring only to those forns of
property with respect to which the Legislature
whi ch enacted the Act was conpetent to
| egislate; that is to say, property other than

agricultural land.............. The Court does
not 'seek to divide the Act into two parts,
viz., the part which the Legislature was
conpetent, and the part- it was-i nconpetent, to
enact. It hol ds that, on t he true

construction of the Act and especially of the

word "property" as-used in it, no part of the

Act was beyond the Legislature s powers."
The Court accordingly held that the H ndu Wnen's Rights to
Property Act, 1937, applied to non-agricul tural property and
so was valid. In this connection it mght be interesting to
refer to the decision in Blackwod v. Queen (1) which Sir
Maurice OGwer, C J., referred to with approval. That case
related to the validity of a duty inposed by the Legislature
of Victoria (Australia) on the personal estates of ° deceased

per son. The | earned Chief Justice observed "The Judicia
Conmittee construed the expression " per sonal estate"
occurring in the statute to refer only to: "such persona

estate as the colonial grant of probate conferred
jurisdiction on the personal representatives to admnister,
what ever the domicile of the testator mght be, that is to
say, personal estate situate within the Colony, in respect
of which alone the Suprene Court of Victoria had power to
grant probate: Their Lordships thought that "in inposing a
duty of this nature the Victorian Legislature also was
contenpl ating the property which was under its own hand, and
did not intend to levy a tax in respect of property

(1) [1882] 8 A C 82.
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beyond its jurisdiction". And they held that "the genera

expressions which inport the contrary ought to receive the
qualification for which the appellant contends, and that the
statenment of personal property to be nade by the executor

under s. 7(2) of the Act should be confined to that property
whi ch the probate enables himto adninister" (1).

To confine the tax to the limtations subject to which it
coul d, under the Constitution, be levied is, in ny opinion

not an inproper nethod of construing the statute. The
manner in which the word "property" was read down by the
Federal Court in In re Hindu Wonen’s Rights to Property Act,
1937 (1) and the word "personal property" construed by the
Privy Council in Blackwood v. Queen (2) make in ny opinion
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| ess change in the text of the inpugned provision than the
addition of the words | have set out above, which after al
are words inplicit in the power conferred on the State
Legi sl ature. I would, therefore, hold that the charging
section would be invalid and beyond the | egi sl ative
conpetence of the State of Uttar Pradesh only in so far as
it seeks to levy a tax on cane entering a factory from
within the same |ocal area in which the factory is situate
and that in all other cases the tax is properly levied; and
that the inmpugned section could and ought to be so read
down.

The matter not having been considered fromthis aspect at
earlier stages, we have necessarily no material before us
for adjudicating upon whether tax levied or demanded from
the appellant is due and if so to what extent. We have
nothing before us to indicate as to how far the cane, the
entry of which into the factory of the appellant is the
subj ect” of the inpugned | evy, has nmoved into the factory
fromoutside the local unit in which the factory is situated
or originated fromw thin the sane |ocal area. | consider
that wthout these nmatters being investigated it would not
be possible to adjudicate upon the validity of the tax
demanded from the appell ants.

There is one matter to which it is necessary to

(1) Per Sir Maurice Gwer, C J. [1941] F.C R 12, 23,

(2) [1882] 8 A.C. 82

34
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advert which | have reserved for later consideration, viz.,
the wvalidity of the Explanationto s. 3(1)of the Act. It

woul d be apparent that the Explanation was necessitated by
the terns of sub-s. (1) of s. 3 which equated "factory
prem ses" wth "local areas", or rather rendering factory
prem ses the sole |local areas entry into which occasioned
the tax. So far as the purchasing centres which are 'dealt
with in the Explanation are concerned, the cane that noves
into themfromoutside the "local ‘area" where these centres
are would clearly be covered by Entry 52, since the purpose
of the novenent into the centre.is on the terms of the
provision for effecting a sale therein.. In other words, the
same tests which | have discussed earlier in relation to
entry into factory prem ses, would apply nutates nutandis to
these purchasing centres and in so far as a tax is |levied on
the novenent of the cane fromoutside the |ocal area the
levy would be legal and in order. | would read down the
Expl anation in the sane manner, as | have read down the main
charging provision so as to confine the levy to entry from
outside ’'that "local area"-local area being understood in
the sense al ready expl ai ned.
I would accordingly allow the appeal, and renand it to the
H gh Court for investigating the material facts which | have
mentioned earlier wth a direction to pass judgnent in
accordance with the | aw as above expl ai ned.
BY COURT. |In accordance with the opinion of the nmajority
the appeal is allowed, the order passed by the High Court is
set aside and a wit be issued directing that t he
respondents do forbear fromlevying and collecting cess from
the appellants on account of arrears of cess for the
crushing season 1954-55 and successive crushing seasons
under the Uttar Pradesh Sugarcane Cess Act, 1956.
The appellants will get their costs here and bel ow.

Appeal all owed.
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