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ACT:

Forei gn Exchange Regulation Act, 1947 (7 of 1947), vs. 23(1)
and 23D - Anending Act 39 of 1957-Whether violates Arts. 14
and 20 of the Constitution--Contravention before anendnent-
Whet her amendi ng Act applicabl e- Retrospectivity.

HEADNOTE:

In 1954 sone foreign currency and Travel ers Cheques were
recovered fromthe respondent’s prem ses. By Act 39 of 1957
the Foreign Exchange Regul ati on Act was anended, s. 23(1}
was substituted and s. 23D was added. — After the anendnent
either adjudication proceedings or —crimnal proceedings
could be taken up in respect of a contravention nmentioned in
S. 23(1), while, before the anendnent only crimna

proceedi ngs before a court could be instituted to punishthe
of fender. The Director of Enforcenment in 1958 issued a show
cause notice to the respondent why adjudi cation proceedi ngs
be not held against himfor contravention of s. 23(1) of the
Forei gn Exchange Regul ation Act. The respondent showed
cause, on consideration of which the Director of Enforcement
concl uded that adjudication proceedi ngs should be held, and
therefore, required the respondent to appear before him

Ther eupon, the respondent filed a petition under Art. 226 of
the Constitution challenging the adjudication proceedings
on. the grounds : (i) s. 23( 1 )(a) as well as s. 23D
contravened Art. 14 of the Constitution; (ii) the amendnent
in 1957 did not apply to contravention which took place
before it cane into force; and (iii) s 23(1)(a) of the Act
was ultra vires of Art. 20(1) of the Constitution. The Hi gh
Court upheld the objections and quashed the adjudication
proceedi ngs, In appeal to this Court;

HELD: The appeal nust be accepted.

(i) Section 23(1) and s. 23D of the Act did not violate
Art. 14 of the Constitution. [36 F]

Shanti Prasad fain v. Director of Enforcement, [1963] 2
S.C R 217, foll owed.
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(ii) A person accused of the conm ssion of an offence had no
vested right to -be, tried by a particular court or a
particular procedure except in so far as there is any
constitutional objection by way of discrimnation or the
viol ation of any other fundamental right is involved. There
is no principle underlying Art 20 of the Constitution which
nmakes a right to any course of procedure a vested right. [38
F-H
Rao Shiva Bahadur Singh v. State of Vindhya Pradesh, [1953]
S.C.R 1188 foll oned.
it is not necessary that there should be a special provision
to indicate that the new procedural law is retrospective
No right of appeal under the Crinmnal Procedure Code is
af fected because no proceedi ngs had even been started under
the Crinminal Procedure Code. [39 A

35
(iii) The new section does not prescribe any mninum
VWhat it prescribes is a maxinmum. No greater penalty than
m ght have been | evied
under the ol'd section has been prescribed by the new section
23(1) (a), and consequently there is no breach of Art. 20(1)
of the Constitution.. [39 C D
The words "not exceeding"” in s. 23 (1) (a) of the Act cover
not only the expression "three tines the value of the
forei gn exchange" but also the words "five thousand rupees."
[39 C

JUDGVENT:

ClVIL APPELLATE JURI SDICTION:~ Givil Appeal No. 701 of 1964.
Appeal fromthe judgnent and order dated August 10, 1961 of
the Calcutta High Court in Cvil Rul e No. 1428 of 1958.

S. V. Cupte, Solicitor-General, R~ Ganapathy lyer and R H
Dhebar, for the appellant.

G S. Chatterjee and P. K. Chatterjee, for the respondent.
The Judgrment of the Court was delivered by

Sikri, J This is an appeal by certificate granted by the
Hi gh Court of Calcutta under art. 132(1) of the Constitution
and is. directed against the judgnent of the Hi gh Court
accepting a petition under art. 226 of the Constitution and
guashi ng adj udi cati on proceedi ngs under the Foreign Exchange
Regul ation Act, 1947 (VII of 1947)-hereinafter referred to
as the Act.

The relevant facts are as follows: Follow ng the recovery in
1954 of some foreign currency and Travel ers Cheques at No.
311, Bow Bazar Street, Calcutta, where the respondent
alongwith his, mother and brother, carried on the business
of jewellers, the Director of Enforcement issued a notice on
April 23, 1958,0n the petitioner calling upon him to show
cause wthin 10 days of the receipt of the notice why
adj udi cati on proceedi ngs shoul d not be. held agai nst himfor
contravention of s.23(1)of the Act. On May 10, 1958, the
respondent replied to the above mnmenorandum giving his
version as to how he cane into possession of the foreign
currency, but he denied having sold any travellers cheques.
He prayed that the proceedings may be dropped and the
currency sei zed returned to him The Director of
Enforcenent, after considering the cause shown by the
respondent came to the conclusion that the adjudication
proceedi ngs should 'be held. He, therefore, requested the
respondent to arrange to be present either personally or
through, his authorized representative before the Director
on May 13, 1958, in the office of the Calcutta Branch of the
Directorate. On, this, on May 13, 1959, the respondent
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filed a petition wunder art 226 of the Constitution
chal | engi ng the adj udi cati on proceedi ng&
36
-on various grounds, the principal grounds being that s. 23
(1) (a) and s. 23D of the Act were ultra vires of art. 20(2)
of the Constitution, and that the offence having been
conmtted in 1954, the -proposed adjudication was illega
and entirely without jurisdiction
Before the High Court, at the tine of the final hearing, the
petitioner was allowed to raise the point that s. 23 (1 )
(a) as well as s. 23D contravened art. 14 of t he
Constitution.
Mtter, J. held that s. 23 (1) (a) violated art. 14 of the
Constitution and was accordingly ultra vires t he
Constitution, and that the relative provision of s. 23D nust
also be condemmed. ~Regarding the second point, nanely,
whether s. 23 (1) (a), having, been substituted by the
Amendi ng “Act XXXI X of 1957, would have retrospective
operation  in- respect of the alleged offence, which took
place in 1954, the Hi gh Court cane to the conclusion that
the petitioner "had a vested right to be tried by an
ordinary court of, the land with such rights of appeal as
were open to all", and although s. 23 (1) (a) was
procedural, where a‘vested right was affected, prima facie,
it was not a question of procedure. Thea, the H gh Court
cane to the conclusion that the provision as to adjudication
by the Director of Enforcenent could not have any
retrospective operation. The |earned Judge observed that
"the inpairnent of a right by putting a new restriction
thereupon is not :a matter of procedure only. It .inpairs a
substantive right and-an enactnent which does so is not
retrospective unless it says so expressly or~ by necessary
i ntendnment." Accordingly, is stated before, the adjudication
proceedi ngs were quashed being w thout jurisdiction
This Court held in Shanti Prasad Jain v. Director of
Enforcenent (1) that s. 23(1) and's. 23D of the  Foreign
Exchange Regulation Act did not violate art. 14 of the
Consti tution. M. P. K Chatterjee, counsel for the
respondent, properly concedes that he cannot press this
poi nt .
The | earned Solicitor-General, who appeared on behal f of the
appel lant, contends that the H gh Court was in error in
hol ding that the accused had a vested right to be tried by
an ordinary crimnal court. He says that the anmendnent only
changed the venue of trial froma Mgistrate to the Director
of Enforcement in sone cases and no vested right was
af f ect ed. He refers to the decision of this Court in Rao
Shiv Bahadur Singh v. The State of Vindhya Pradesh(2) where
Jagannadhadas, J., speaking for the Court,
observed at p. 1200 as follows
(1) [1963] 2 S.C R 297.
(1) [1953] S.C.R 1188.
37
"In this context it is necessary to notice
that what is prohibited under article 20 is
only conviction or sentence under an ex post
facto law and not the trial thereof. Such
trial under a procedure different from what
obtained at the tinme of the commi ssion of the
offence or by a court different from that
whi ch had conpetence at the tinme cannot ipso
facto be held to be wunconstitutional. A
person accused of the conm ssion of an offence
has no fundamental right to trial by a
particul ar court or by a particular procedure,
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except in so far as any constitutiona
objection by way of discrimnation or the
violation of any other fundanental right may
be invol ved. "
Before its amendment by Act XXXI X of 1957, s.
23(1) of the Act read as follows :
"23(1) Whoever contravenes any of the
provisions of this Act or of any rul e,
direction or order made thereunder shall be
puni shable with inprisonment or a term which
may extend to two years or with fine or wth
bot h, and any Court trying any such
contravention may, if it thinks fit and in
addition to any sentence which it may inpose
for such contravention, direct that any
currency, security, gold or silver, or goods
or other ~property in respect of which the
contravention has taken place shal | be
confiscated........
After the anendnent by Act XXXI X of 1957,
another s. 23(1) was substituted and s. 23D
was added, which read as foll ows
"23(1)-If any per son contravenes t he
provi sions of section 4, section 5, section 9,
section 10, sub-section (2) of section 12,
section 17, section 18A or section 18B or of
any rule, direction or order nmade thereunder
he shal
(a) beliable to such penalty not exceeding
three tines the value of the foreign exchange
in respect of which the contravention has
t aken pl ace, or five t housand rupees,
whi chever is nore, as may be adjudged by the
Di rector of Enf orcenment” in t he manner
herei nafter provided, or..............
"23D. (1) For the purpose of adjudging under
clause (a) of sub-section (1) of section 23
whet her any person has conmitted a
contravention the Director of Enf or cenent
shall hold an inquiry in-the prescribed nanner
38
after gi vi ng that person a reasonabl e
opportunity of being heard and if, on such
inquiry, he is satisfied that the person -has
conmitted the contravention, he may _inpose
such penalty as he thinks fit —in accordance
with the provision of the said section 23;
Provided that if, at any stage of the inquiry,
the Director of Enforcement is of opinion that
having regard to the circunstances of the
case, the penalty which he is enpowered to
i nppose would not be adequate, he shal |
i nstead of inposing any penalty hinsel f, . make
a conplaint in witing to the Court......
The effect of these provisions is that after the anmendnent
of 1957, adjudication proceedings or criminal proceedings
could be taken up in respect of a contravention nentioned in

S. 23(1) while before the anendnent only crimna
proceedi ngs before a Court could be instituted to punish the
of f ender . The High Court, as already observed, held that

the new anmendnent did not apply -to contraventi on which took
pl ace before the Act cane into force

M. Chatterjee, the learned counsel for the respondent,
urges that a substantive vested right to be tried by an
ordinary court existed before the amendnent, and he relied
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on Maxwell 11 th Edition, p. 217, where it is stated that
"t he gener al principle, however, seens to be t hat
alterations in procedure are retrospective, unless there be
some good reason against it." He says that there is a good

reason if the principles of art. 20 are borne in mnd. In
our opinion, there is force in the content-on of the |earned
Solicitor-General. As observed by this Court in Rao Shiv

Bahadur Singh v. The State of Vindhya Pradesh(1l) a person
accused of the conmission of an offence has no vested right
to be tried by a particular court or a particular procedure
except in so far as there is any Constitutional objection by
way of discrimnation or the violation of any ot her
fundanental right is involved. It is well recognized that
"no person has a vested right in any course of procedure”
(vide Maxwell 11th Edition, p. 216), and we see no reason
why this ordinary rule should not prevail in the present
case. There is no principle underlying art. 20 of the
Constitution which makes a right to any course of procedure
a vested right. M. Chatterjee conplains that there is no
i ndi cation in the Anmending Act that the new procedure would
be retrospective and he further says that this affects his
right of appeal under the Criminal Procedure Code. But if
this is a mtter of Procedure,

(1) [21953] S.C. R 1188.

39
then it 1is not necessary that there should be a specia
provision to indicate that the new procedural law is
retrospective. No 'right of appeal under the Crimna

Procedure Code is affected because no proceedi ngs had ever
been started under the Crimnal Procedure Code.

M. Chatterjee’'s next point is that the news. 23(1)(a) con-
travenes art. 20(1) of the Constitution. He says that s.
23(1) (a) prescribes a mnimmpenalty while under the old
s. 23(1) the Magi strate had an-option of fixing a fine
| ess than the m ni num prescribed wunder s. 23 ( 1) (a).
But we are unable to agree with himthat the new  section
prescribes any mninmm What (it does prescribe is a
maxi mum The words "not exceeding" cover not “only the
expression "three tinmes the value of the foreign exchange"
but also the words "five thousand  rupees" ~Therefore, no
greater penalty than m ght have-been levied under  the old
section has been prescribed by the new section 23 (1) (a),
and consequently there is no breach of art. 20(1) of the
Constitution.

W nmay add that the offence is alleged to have been conmmit-
ted in 1954 and notice of adjudication was sent in 1958 and
now we axe in the year 1965. It would be expedient if the
adj udi cati on proceedi ngs are di sposed of as expeditiously as
possi bl e.

In the result the appeal is accepted and the petition /under
art. 226 dism ssed. The appellant will have his costs here
and in the H gh Court.

Appeal al | owed.
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