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PETI TI ONER
SHRI RAM PRAKASH

Vs.

RESPONDENT:
SMI. CHARAN KAUR & ANR.

DATE OF JUDGVENT: 03/ 02/ 1997

BENCH
K. RAMASVWAMY, G T. NANAVATI

ACT:

HEADNOTE

JUDGVENT:
THE 3RD DAY OF FEBRUARY, 1997
Present:
Hon" blle M. Justice K Ramaswany
Hon’ bl e M. Justice G T. Nanavat.i
A K. CGoel and Ms. Sheela Goel, Advs. for the Petitioner
ORDER
The following Order of the Court was delivered:
This special |eave petition arises fromthe judgment of
the H machal Pradesh Hi gh Court, nade on Septenber 18, 1996
in Second Appeal No.215 of 1987. Adnmittedly, both the
petitioner and the respondents had filed civil 'suits
cl ai m ng damages agai nst each other. The petitioner’s suit
was di smssed and the respondents’ suit was al so di snm ssed
by the trial Court but on appeal filed by the respondents,
it was allowed and was decreed for recovery of Rs.24,875/-.
The petitioner filed second appeal agai nst the decree which
was admitted. However, the petitioner did not «carry the
matter in second appeal against his suit for danages and was
content with filing an appeal agai nst the decree of danmmges
granted against him The High Court recordi ng the findings
has hel d thus:
"Thus, on t he basi s of t he
aforesaid factual as well as |ega
proposition, it can safely be said
that where two connected suits have
been tried t oget her and t he
findings recorded in one of he suit
have beconme final in absence of an
appeal , the appeal preferred
against the findings recorded in
the other suit would definitely be
barred by the principles of res
judicata. This is the ratio of the
above cited case | aw deci ded by the
apex Court of the country. Thus,
there is absolutely no necessity to
go into ot her aspects of the
appeal , especially when on factua
side, as detail ed above, t he
decree, not appeal ed agai nst by the
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present appellant, passed by the

first appellate Court, has becone

final between the parties, which

has created a legal bar for the

mai ntai nability of t he pr esent

appeal whereby the decree passed in

the other suit has been assailed."

It would be obvious that since the claim of the
petitioner and the respondents have arisen fromthe sane
cause of action and the finding of the appellate Court that
damages had accurred to the respondents due to m sfeasance
or mal feasance having been allowed to beconme final, the
decree which is subject matter of the special |eave petition
cannot be assailed. The  self sane question was directly in
i ssue and was the subject natter of both the suits. The sane
havi ng been allowed to becone final, it cannot be gone into
since the sane had attained finality, the petitioner having
not filed any appeal against the appeal dismssing the suit.
In view of this situation, the H gh Court was right in
concl uding that the decree of disnissal of the suit against
the petitioner would operate as res judicata under Section
11 CPC in the appeal agai nst which the petitioner has filed
the second appeal

The special |eave petition is accordingly dism ssed.




