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Constitution of \India-Art. 233(2)-Scope of.

HEADNOTE:

Under Article 233(2) of the Constitution a person not
already in service of the Union or of the State shall only
be eligible to be appointed a District Judge, if he has been
for not less than 7 years an advocate or pleader and is
recommended by the Hi gh Court for ‘appoi ntnent.

After interviewing a | arge nunber of candidates to fil
six posts of District Judges the High Court recomrended siXx
persons as the nost suitable candidates from anong the
applicants. The appel  ant was one of ’ t hem Thi's
recomendati on having |eaked out, the CGovernment requested
the Hi gh Court to send a |list of persons whomthe H gh Court
considered to have reasonable clains to the appointnent.
"The High Court sent the entire list of- the  candidates
interviewed by it with the marks obtained by them but
wi thout offering any remarks. Treating the entire list of
candi dates sent by the High Court as candi dates recomended
by it in the order of nerit, respondents 3 to 6  were
selected, in addition to two candidates earlier recomended
by the High Court. The appellant’s nane did not find place
inthe final list. He, therefore moved the H gh Court
contending that respondents 3 to 6 were appointed in
violation of the provisions contained in Art. 233. The High
Court dismssed the petition holding that the entire |ist of
the candi dates should be taken as recomended by the High
Court.

Al'l owi ng the appeal to this Court,

N

HELD :In the case of appointnment of District Judges
fromthe Bar it is not open to the Governnent to choose a
candi date for appointnent unless and until this nane is
recormended by the High Court. The word 'recommend’ neans
"suggest as rut for enploynent."

(2) 'The Government was not bound to accept all the
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recomendati ons made by the Hi gh Court but could tell the
Hi gh Court its reasons for not accepting its recommendations
inregard to certain persons. If the High Court agreed with
the reasons in case of a particular person the
recomendation in his case stood w thdrawn and there was no
guestion of appointing him But it was certainly wong and
i ncompetent for the Governnent to wite to the H gh Court
and ask it to send the |ist of persons whomit considered to
have reasonable claimto the appointrment. It was very much
wong on the part of the Hi gh Court to forward the entire
list of the candidates interviewed with the marks obtai ned
by them and adding at the same tinme that the Hi gh Court had

no further remarks to offer.. "The reply sent by the High
Court was by no neans a recomendati on of the Hi gh Court of
all the candidates interviewed that all of them had

reasonabl e clains or -in other words were fit to be appointed
as District Judges. [623 H 624 B, D E]

Chandra Mohan v. State of Utar Pradesh & Ors. [1967] 1
S.CR 77, referredto

(3) " Respondents 3 to 6 were not eligible to be
appointed-as District Judges as their nanmes had never been
recommended by the Hi gh Court. [625-A]

JUDGVENT:

ClVIL APPELLATE JURI SDI CTION: Civil Appeal No. 2059 of
1974.

Appeal by special leave fromthe Judgnent and order
dated the 10th June, 1974 of the Andhra Pradesh Hi gh Court
in Wit Petition No. 895 O 1974
621

P. A, Chowdhary and K  Rajendra Chaudhury, ‘for the
appel | ant .

P. Ram Reddy and P. P. Rao, for respondent No. 1.

A. V. Rangam and A. Subhashini; for respondent No. 2.

G Narasinhulu, for respondents Nos. 3, 5 and 6.

G N Rao, for respondent No. 4.

A. V. K Rao, the intervener, appeared in person.

The Judgnent of the Court was delivered by

UNTWALI A, J.-In this appeal by special |eave we are
once again called upon to |lay down the neaning and scope of
Article 233 of the Constitution of Indiarelating to the
appoi ntnent of District Judges. This Article alongwith other
Articles in Chapter VI of Part VI of the Constitution came
up for consideration and was interpreted by this Court on
several occasions in the past, yet, a Bench of the Hi gh
Court of Andhra Pradesh in its judgnent under appeal felt
persuaded to take a wholly erroneous view as to the neaning
of the Article and committed a serious error in the
application of the principles of law settled by this Court
to the facts of the instant case.

We shall state the facts in a narrow conpass shorn of
unnecessary details. On 3-1-1972 the Government of Andhra
Pradesh, respondent No. 1 was requested by the H gh Court,

respondent No. 2, to take necessary steps "for filling up
six vacancies by notifying six posts of District and
Sessi ons Judges, Grade Il for direct recruitment.” By a D.O

letter dated 14-9-1972 the first respondent inforned the
second respondent that the six vacancies were being notified
for direct recruitnment. They were actually notified in the
Gazette of that date. Wth the approval of the H gh Court,
an advertisement was published on 1-8-1972 in the Deccan
Chronicle. The total number of applications received in
response to the advertisenent was 381. Twent y Si X
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applications were found to be not in order and rejected. The
remai ni ng 355 candidates were called by the Hi gh Court for
interview. 92 did not turn up and the renaining 263 were
interviewed by the Selection Conmittee of the High Court on
various dates. Shri A Panduranga Rao, the sole appellant in
this appeal was one of the candidates interviewed on 14-6-
1973.

The High Court eventually nmde its recommendations in
its DO letter dated 13-7-1973 recommending in order of
nmerit six persons "as nost suitable candidates from anong
the applicants, for being appointed as District and Sessions
Judges, Grade II1." This letter was witten by the Registrar
of the H gh Court as directed "by the Hon ble the Chief
Justice, and the Hon' ble Judges of the Andhra Pradesh Hi gh
Court." The appellant’s nane was the fifth anpbngst the six
names recomended

Al though it is not~ very relevant to say so, just to
conplete the link in the chain of relevant events, it may be
stated here that the recommendations nmade by the H gh Court
seens to have | eaked out. \Whoever m ght have been
responsi ble for this |leakage it was all the same a very
unfortunate thing. This |led the Bar Association City G vi
Court, Hyderabad and the H gh Court Bar Association to pass
certain
622
resolutions and to send certain menoranda to the Governnent
even to the extent of mmking sone adverse coments agai nst
some of the persons' recommended by the Hgh Court for
appoi ntnent. On receipt of the sane, CGovernnment wote a D. QO
letter to the H gh Court on 24-7-1973 expressing surprise at
the | eakage of secret -information but at the sane tine
inviting the H gh Court to send its coments. The H gh Court
sent a detailed reply and comments in its D.o. letter dated
26-7-1973 pointing out that the |eakage of the 'secret
i nformati on could not be possible at the Hi gh Court end. It
is not necessary for us to advert to the coments or
resolutions of the Bar Associations or the views of the
Hi gh, Court expressed in its |letter dated 26-7-1974.

We now cone to the relevant letters in question. A D.o.
letter dated 26-7-1973 was witten by the Governnent to the
H gh Court with reference to the latter’'s letter _of
recomendati on dated 13-7-1973. W may point out here that
this letter dated 26-7-1973 was witten by the Governnent
wi thout any reference to, and in all probability, beforethe
receipt of the Hgh Court’s letter dated 26-7-1973 inreply
to the Governnent’s of 24-7-1973. In the Governnment’s |letter
dated 26-7-1973 attention of the High Court was invited to
Instruction 12(5) of the Secretariat instructions and a
request was nade "to send the |ist of persons whomthe Hi gh
Court consi dered to have reasonabl e cl ains to/ the
appoi ntnent or suitable therefore the posts of District and

Sessions Judges, Gade Il alongwith remarks regarding the
qualifications and clainms of the several persons in the
list.™ It may be stated here that as usual the

correspondence was going on between the Chief Secretary on
behal f of the Governnent and the Registrar on behal f of the
Hi gh Court. The latter in reply to the fornmer's letter dated
26-7-1973 sent the following reply on 1-8-1973:

"Your letter reached nme on 28-7-1973. Wth
reference to your above letter dated 26-7-1973, | have
been directed to forward the entire list of the
candi dates interviewed by the H gh Court, wth the
mar ks obtained by them the H gh Court has no further
remarks to offer. Al the applications of the
candi dates sent by you are returned separately."
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Ther eupon the Governnment wote D.o. letter dated 30-11-
1973 to the Chief Justice of the High Court intimating that
Government  had decided to select the six candidates
mentioned in that letter for filling up the six vacancies.
Qut of the persons so selected two were those who had been
recormended by the High Court alongwith four others inits
letter dated 13-7-1973. They were serials 1 and 4. Four out
of the six were not appointed and in their place, as it
appears, treating the entire list of 263 as a |Ilist
recormended by the High Court in order of nerit persons at
serials 9, 12, 13 and 16 were sel ected by the Governnent for
appointnent. And finally orders appointing the six persons
so selected were issued on 7-12-1973. Several wit
applications were filed in the H gh Court to challenge the
appoi ntnents nmade by the Governnent. We are in this appea
concerned with the judgnent of the H gh Court dismssing the
Wit Petition No. 895/1974 filed by the appellant to
chal | enge the appointnent of only four viz.,, respondents 3
to 6 and the non-appointnent of the appellant. H's case was
that respondents 3 to
623
6 were appointed in violation of the constitutiona
provision contained in Article 233 and that he was not
appoi nted on grounds which are unsustainable in law. The
Hi gh Court has taken ‘the view that the appointnents have
been nade by the Governnment consistent with the requirenent
of Article 233(2) out of the entire I'ist of 263 recomended
by the High Court. 'The appellant’s claim on nerits for
appoi ntnent to the post has not found favour with the Hi gh
Court. In the view which we take as to the violation of
Article 233 in this case, we would not “like, nor is it
necessary to do so, to examne the claimof the appellant
for appointnment in one of the six vacancies.

It would be convenient to read once again Article 233
of the Constitution. "

(1) Appointnments of persons to be, and the posting
and pronotion of, district judges in any State shall be
nade by the Governor of the State in consultation with
the Hgh Court exercising jurisdictioninrelation to
such State

(2) A person not already in the service of the
Union or of the State shall only be eligible to be
appointed a district judge if he has been for not |ess
than seven vyears an advocate or a pleader and is
recommended by the Hi gh Court for appointnent.”

As pointed out at page 89 by this Court in Chandra Mhan v.
State of Uttar Pradesh & Os (1)

"There are two sources of recruitnent, nanely, (1)
service of the Union or of the State, and (ii) nenbers
of the Bar. The said judges fromthe first source are
appointed in consultation with the H gh Court “and t hose
from the second source are appoi nt ed on the
recomendati on of the Hi gh Court."

A candidate for direct recruitnment from the Bar does
not becone eligible for appoi nt nent wi t hout t he
recomendati on of the H gh Court. He becones eligible only
on such recomendati on under clause (2) of Art. 233. The
Hi gh Court in the judgment under appeal felt sone difficulty
in appreciating the neaning of the word "recommend”. But the
literal meaning given in the Concise oxford Dictionary is
quite sinple and apposite. It means "suggest as fit for
enploynment." In case of appointnent fromthe Bar it is not
open to the Governnment to choose a candidate for appointment
until and unless his nane is recomended by the Hi gh Court.

The recomendati on of the Hi gh Court for filling up the
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si X vacancies was contained in its letter dated 13-7-1973.
CGovernment was not bound to accept all the reconmendati ons
but could tell the Hgh Court its reasons for not accepting
the High Court’s reconmendations in regard to certain
persons. If the High Court agreed with the reasons in case
of a particular person the recomendation in his case stood
with drawn and there was no question of appointing him Even
if the High

(1) [1967] 1 S.C R 77.

624

Court did not agree the final authority was the Governnent
inthe matter of appointnent and for good reasons it could
reject the Hi gh Court’s recommendations. In either event it
could ask the High Court to nmke nore reconmendations in
pl ace of those who have been rejected. But surely it was
wong and inconpetent for - the CGCovernment to wite a letter
like the one dated 26-7-1973 ~inviting the Hgh Court’s
attention to I'nstruction 12(5) of the Secretari at
instructions and on the basis of that to ask it to send the
list of ‘persons whom the Hgh Court considered to have
reasonable clains to the —“appointnent. On the basis of the
furore created by two Bar Associations of Hyderabad and the
High Court’s letter dated 26-7-1973 witten in reply to the
CGovernment’s letter ~ dated 24-7-1973 no person’s candi dature
recormended by the High Court had been rejected when the
letter dated 26-7-1973 was witten by the Governnment. Even
after rejection the CGovernnent coul d not ask the Hi gh Court
to send the Ilist of all persons whom the H gh Court
considered to have reasonable claimto the appointnment W
feel distressed to find that instead of pointing out the
correct position of lawto the Governnent and itself acting
according to it, a letter hike the one dated 1-8-1973 was
sent by the High Court in reply to the Governnment's letter
dated 26-7-1973. It is not clear fromthis letter whether it
was witten under the direction of the Chief Justice al one
or under the directions of Chief -Justice and the other
Judges of the Hi gh Court as inthe case of the letter dated
13-7-1973. But surely it was very nmuch wong on the part of
the High Court to forward the entire list of the candi dates
interviewed with the marks obtained by them and addi ng at
the sane time that the H gh Court had no further remarks to
of fer. W could not understand the reason for witing such a
letter by the High Court. But if we may hazard a surmse it
seens to have been witten in wutter disgust  at the
Covernment’s unreasonable attitude displayed inits letter
dated 26-7-1973. By no neans could it be, nor was it, a
recomendati on by the Hi gh Court of all there 263 candi dates
interviewed, that all of themhad a reasonable claim or in
ot her words, were fit to be appointed District Judges. W
nust express our displeasure at and di sapproval of all that
happened between the Governnent and the High Court in the
former witing the letter dated 26-7-1973 and the letter
sending the reply dated 1-8-1973.

Then comes the letter dated 30-11-1973. After tracing
the history of the recommendati on made by the Hi gh Court in
its letter dated | 3-7-1973 and "in the light of the further
i nformati on about these candidates as required from High
Court", Government decided to select the six candidates
mentioned therein including respondents 3 to 6 as if they
were from "the list recomended by the Hi gh Court . It was
further stated in this letter "Reasons for not selecting
candi dates placed by the Hi gh Court higher than those now
selected are given in the annexure enclosed to this D.o.
letter.” The Hi gh Court, to be nore accurate, the Chief
Justice to whomthe letter dated 30-11-1973 was addressed
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seens to have not resented or protested against the
sel ection so nade by the Governnent in clear violation of
Article 233 of the Constitution. We find it intriguing that
the letter witten by the Registrar of the High Court on 1-
8-1973 was treated as a recommendation of all the 263
candi dates as having been found fit for appointment as
District Judges. By no neans could it be so. It was not so.
And yet the Hi gh Court or the

625

Chief Justice did not object to the appointnment of
respondents 3 to 6 as District Judges. They were not
eligible to be so appointed as their names had never been
recomrended.

In the result we allowthis appeal and set aside the
judgrment of the High Court. The wit application filed by
the appell ant succeeds only to this extent that the
appoi ntnents of respondents 3 ~to 6 are quashed. The four

posts manned by them  are decl ared vacant. There will be no
order as to costs.
P.B.R Appeal all owed.
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