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Crimnal Trial--Tenporary enactnent--Provision for tria
specified offences under summpbns procedure in notified
areas--Constitutional validity--Applicability to Proceedi ngs

Pendi ng on expiry of enact ment - - Absence of
provi si on--East Punjab Public Safety Act, 1949 (Punj.

1949), ss. 36(1), 20--Constitution of India, Art.14--Cenera

Cl auses Act, 1879 (10 of 1879), s. 6.

HEADNOTE

Section 36(1) of the East Punjab Public Safety Act, 1949,
(Punj. 5 O 1949), which was passed in the wake of the
partition disturbances in India with a viewto ensure public
safety and the mai ntenance of public order; provided that
of fences nentioned therein land commtted in the area
decl ared to be dangerously disturbed under S. 20 O the Act,
should be tried under the sumons procedure prescribed by
Ch. XX of the Code of Crinminal Procedure. By the first
notification issued under s. 20 of the Act, the whole of the
Province of Del hi was declared to be a dangerouslydisturbed
area; subsequently the second notification purported to
cancel the first. The third notification then sought to
nodi fy the second by inserting into it the words "except  as
respect things done or onmitted to be done before this
notification ". The fourth and last notification issued
under s. 36(1) of the Act sought to save proceedings
thereunder pending after the cancellation of the first
notification. The appellant who was put up for trial in
three cases for offences ordinarily triable wunder the
warrant procedure, was tried under the sumobns procedure
according to s. 36(1) of the Act and the first notification
and the trials were continued even after the expiry of the
Act in respect of substantial parts of themunder the same
procedure and ended in his conviction which was affirmed by
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the Hi gh Court in appeal. The Act was a tenporary Act and
contai ned no provision saving pending proceedings. ’'It was
contended on behal f of the appellant that the first part of
S. 36(1) of the Act in treating the disturbed areas as a
class by themselves and providing a uniform procedure for
the trial of specified offences violated Art. 14 O the
Constitution and that the continuance of the trials under
the summons procedure even after the expiry of the Act was
i nvalid.

Hel d, t hat the two tests of the wvalidity of t he
classification made by the Legislature were, (1) that the
classification nust be based on an intelligible differentia
and (2) that this differentia nust be reasonably connected
with the object of the legislation. Thus tested, there
could be no doubt, “in the present case, t hat t he
classification on a geographical basis nmade by the inmpugned

88

Act between areas that were dangerously disturbed and other
areas,  in the interest of speedy trial of offences, was
perfectly justified.

Ram Krishna Dal'mia v. justice Tendolkar, [1959] S.C.R 279,
relied on.

Lachmandas Kewal ram ~Ahuja v. The State of Bonbay, [1952]
S.C. R 710, held inapplicable.

But since the inpugned Act was a tenporary Act and contai ned
no appropriate provision saving the  summons procedure
prescribed by it, that procedure could not, on the expiry of
the Act, apply to the cases pendi ng agai nst the appellant.
Krishnan v. The State of Mdras, [1951] S.C.R 621, relied
on.

Wcks v. Director of Public Prosecutions, [ 1947] A C
362, referred to.

The third and the fourth notifications, obviously intended
to cure the absence of a saving provision in the Act, were
"whol |y outside the authority conferred on the del egate by
s. 20 or s. 36(1) of the Act and nust be held to be invalid.
Wth the issue of the second notification, therefore, the
entire province of Delhi ceased to be a danger ousl y
di sturbed area.

It was erroneous to apply by anal ogy the provisions of s. 6
of the General Cl auses Act to cases governed by a  tenporary
Act, such as the one in question, which did not contain the
appropriate saving provision and contend that since the
trials had comrenced validly, their continuance under -the
same procedure even after the declaration had  ceased to
operate and subsequent orders of conviction and -sentence
passed therein were valid as well.

Srinivasachari v. The Queen, (1883) I.L.R 6 WMad. . 336,
Mukund v. Ladu, (1901) 3 Bom L.R 584 and Gardner v.
Lucas, (1878) 3 A C. 582, held inapplicable.

Ram Singh v. The Crown, A |l.R 1950 East Punjab <25, dis-
approved.

Syed Qasim Razvi v. The State of Hyderabad, [1953] 'S.C R

589, referred to and di stingui shed.

JUDGVENT:

CRI M NAL APPELLATE JURI SDI CTI ON: Crim nal Appeals Nos. 25-27
of 1955.

Appeal s fromthe judgnents and order dated February 1, 1955,
of the Punjab H gh Court (Crcuit Bench), Delhi in Cr

Appeals Nos. 5-D, 6-D and 13-D of 1952, arising out of the
judgrments and orders dated Decenmber 22, 1951, of the 1st
Class Magistrate, New Delhi in Crimnal Cases Nos. 220/2
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221/ 2 and 223/ 2 of 1949.
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Ram Lal Anand and S. N. Anand, for the appellant.

H J. Umigar and T. M Sen, for the respondent.

1959. January 20. The Judgnent of the Court was delivered
by

GAJENDRAGADKAR J. - These three appeal s have, been filed wth
certificates granted by the Hi gh Court of Punjab under Art.
134(1) (c) of the Constitution and they arise from three
crimnal cases filed against the appellant. The appellant
CGopi  Chand was the chief cashier, and Hukam Chand was an
assistant cashier, in the United Commercial Bank Ltd., New
Del hi . They were charged with the commission of offences
under s. 409 in three separate cases. 1In the first case No.
223/ 2 of 1949, the prosecution case was that on or about
April 8, 1948, both had agreed to commit, or cause to be
comm tted, crimnal breach of trust in respect of the funds
of the Bank where they were enployed; and in pursuance of
the said agreenent they had conmtted crimnal breach of
trust in respect of the total ampbunt of Rs. 1,65, 000. They
were thus charged under ss. 408, 409 and 120B of the |ndian

Penal Code. The appellant was convicted of the offence
under s. 409 read with s. 120 and sentenced to rigorous
i mprisonment for seven - years. Against this order of

conviction and sentence he preferred an appeal to the High
Court of Punjab (No. 5-D of 1952). The Hi gh Court confirnmed
his conviction but altered the sentence i nposed on him by
directing that he 'should suffer  four vyear’'s ri gorous
i mprisonnent and pay a fine of ‘Rs: 10,000 or in default
suffer rigorous inprisonment for fifteen months. The order
of conviction and sentence thus passed gives rise to
Crimnal Appeal No. 25 of 1955 in this Court.

In the second case (No. 221/2 of 1949) the appellant was
charged wth having conmitted an offence under ss. 408 and
409 of the Indian Penal Code in that he had comrtted
crimnal breach of trust in respect of an anpunt  of Rs.
23,772-8-6. The trial nmmgistrate ,convicted the appellant
of the said offence and sentenced himto suffer rigorous
i mprisonnent for five years.

12
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On appeal (No. 6-D of 1952) the order of —conviction  was
confirmed but the sentence inposed on himwas reduced to
three vyears’ rigorous inprisonment. This order has given
rise to Crimnal Appeal No. 26 of 1955

in this Court.

In the third case (No. 220/2 of 1949) the appellant, Hukam
Chand and Ganga Dayal were charged with having committed an
of fence under s. 409/408 read with s. 120B of the Indian
Penal Code in that all of them had agreed to conmit crininal
breach of trust in respect of the sum of Rs. 10,000
belonging to the Bank and that in pursuance of the said
agreement they had commtted the crimnal breach of trust in
respect of the said ampunt. The trial nagistrate convicted
the appellant of the offence charged and sentenced him to
four year’s rigorous inprisonment. On appeal (No. 13-D of
1952) the High Court confirned the conviction but reduced
the sentence to two years’ rigorous inprisonment. Fromthis
order arises Crimnal Appeal No. 27 of 1955 in this Court.
The appel |l ant has obtained a certificate fromthe H gh Court
under Art. 134(1) (c) of the Constitution because he seeks
to challenge the validity of the order of conviction and
sentence passe against himin the three cases on the ground
that the proceedings in all the said cases are void. He
contends that, whereas the charges franed against himhad to
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be tried according to the procedure prescribed for the tria
of warrant cases, the learned trial nagistrate tried all the
cases according to the procedure prescribed for the trial of
sunmons cases and that nakes void all the proceedings
including the final orders of conviction and the sentences.

The point arises in this way. The East Punjab Public Safety
Act, 1949 (Punj. 5 of 1949), hereinafter called the Act,
which came into force on March 29, 1949, was passed to
provide for special nmeasures to ensure public safety and

mai nt enance of public order. It is comon ground that the
of fences with which the appellant was charged would normally
have to be tried under the procedure prescribed by ch. XXI

of the Code of Criminal Procedure for the trial of warrant
91

cases but in fact they have been tried under the procedure
prescribed by ch. XX for the trial of sumons cases. The
summons procedure differs fromthe warrant procedure in sone
material points.~ Under the forner procedure a charge is not
to be franed while under the latter a charge has to be
franed under s.~ 254 of the Code. Simlarly an accused
per son gets(— only one -chance of cross-exanining t he
prosecuti on w tnesses under the summons procedure whereas
under the warrant procedure he is entitled to cross-exam ne
the said wtnesses tw ce, once before the framing of the
charge and again after the charge is franmed. The appellant
concedes that the cases against himwere tried according to
the sunmons procedure by reason of s. 36 of the Act and the
notification issued under it; but be contends that the
rel evant provisions of the Act are ultra vires and he
alternatively argues that the proceedings in respect of a
substantial part were continued under the summons. procedure
even after the Act had expired and the rel evant
notifications had ceased to be operative. ~That is how the
validity of the trial and of the orders-of conviction and
sentence is chall enged by the appellant.

It would be relevant at this stage to refer to the mteria
provi sions of the Act and the rel evant notifications issued
under it. The Act cane into force on March 29, 1949, It
was passed to provide for special neasures to ensure public
saf ety and mai ntenance of public order. Section’ 36 of the
Act prescribes the procedure for the trial of specified
of fences; under sub-s. (1) all offences under this Act  or
under any other law for the tine being in force in a
dangerously disturbed area, and in any other —area -al
of fences under this Act and any other offence under any
ot her | aw which the Provincial Government may certify to be
triable wunder this Act, shall be tried by the courts
according to the procedure prescribed by the Code, provided
that in all cases the procedure prescribed for the trial of
sunmmons cases by ch. XX of the Code shall be ~adopted,
subject, in the case of sumary trials, to the provisions of
Ss. 263 to 265 of the Code. For the avoidance of doubt sub-
s. (2) provided that

92

the provisions of sub-s. (1) shall apply to the trial  of
of f ences mentioned therein conmitted before the com
nmencenent of this Act, and in a dangerously disturbed area
commtted before the date of the notification under s. 20,
in respect of it. Under s. 20 the Provincial CGovernnent is
aut horised by notification to declare that the whole or any
part of the Province as may be specified in the notification
to be a dangerously disturbed area.

Four notifications were issued under s. 20. By the first
notification issued on July 8, 1949, the whole of the
Provi nce of Del hi was declared to be a dangerously disturbed
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area by the conpetent authority. It appears that on
Septenber 28, 1950, the said authority issued the second
notification cancelling the first notification with effect
fromCctober 1, 1950. This notification was foll owed by the
third notification on Cctober 6, 1950, which purported to
nodify it by inserting the words " except as respect things
done or omtted to be done before the date of this
notification after the words " with effect from October 1

1950 in other words, this notification purported to
introduce an exception to the cancellation of the first
notification caused by the second, and in effect it

purported to treat the Province of Delhi as a dangerously
di sturbed area in respect of things done or onmitted to be
done before the date of the said notification. The | ast
notification was issuedon April 7, 1951. This notification
was i ssued by the Chief Conmissioner of Delhi in exercise of
the powers conferred by sub-s. (1) of s. 36 of the Act, and
by it he certified as being triable under the said Act in
any area within the State of Del hi not being a dangerously
di sturbed area the follow ng offences, viz., any offence
under any law other than the aforesaid Act of which
cogni sance had been taken by any nagistrate in Delhi before
Cctober 1, 1950, and the'trial of it according to the
procedure prescribed in ch. 4 of the said Act was pending in
any court immediately before the said date and had not
concluded before the date of the certificate issued by the
notification.

Let us now nention the facts about the trial of the

93

three cases against the appellant about which there is no
di spute. , The First Information Report was filed against
the appellant on June 30, 1948. The trial commenced on July
18, 1949, and it was conducted according to the procedure
prescribed by ch. XX of the Code’. Sone prosecution
wi t nesses were exani ned and cross-exam ned before January
26, 1950, and the’ whole of the prosecution evidence was
recorded before August 14, 1951. The evidence /for the
defence was recorded up to Novenmber 14, 1951, and the
| earned magi strate pronounced his judgrments in all the cases
on Decenber 22, 1951

For the appellant, M. Ram Lal Anand contends that s. 36(1)
of the Act is wultra vires because it —violates the
fundanental right of equality before | aw guaranteed by Art-
14 of the Constitution. His argunment is that since offences
charged agai nst the appellant were triable under the warrant
procedure under the Code, the adoption of summons procedure
which s. 36(1) authorised anpbunts to discrimnation and
thereby violates Art. 14. It is the first part. of sub-s.
(1) of s. 36 which is inpugned by the appellant. . The effect
of the inpugned provisions is that, after an area is
decl ared to be dangerously disturbed, offences specified in
it would be tried according to the sumopns procedure even
though they have ordinarily to be tried according to warrant
pr ocedur e. The question is whether in treating the
dangerously disturbed areas as a class by thenselves and in
providing for one uniform procedure for the trial of all the
specified offences in such areas the inpugned provision has
violated Art. 14.

The point about the construction of Art. 14 has come before
this Court on numerous occasions, and it has been
consistently held that Art. 14 does not forbid reasonable
classifications for the purpose of |egislation. In order
that any classification nade by the Legislature can be held
to be pernmissible or legitimte two tests have to be
sati sfied. The classification nmust be based on an
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intelligible differentia which distinguishes persons or
things grouped together in one class fromothers |left out of
it, and the differentia nust have a

94
reasonable or rational nexus with the object sought to be
achieved by the said inpugned provision. It is true that,

in the application of these tests uniform approach m ght not
al ways have been adopted, or, in dealing with the relevant
consi derati ons enphasis mght have shifted; but the validity
of the two tests that have to be applied in determining the
vires of the inmpugned statute under Art. 14 cannot be
doubt ed.

In the present case the classification has obviously been
nade on a territorial or geographical basi s. The
Legi sl ature thought it expedient to provide for the speedy
trial of the specified offences in areas which were notified
to be dangerously disturbed areas ; and for this purpose the
areas /inthe State have been put in tw categories, those
that are dangerously disturbed and others. Can it be said
that this classification is not founded on an intelligible
differentia.? In dealingwith this question it would be
relevant to recall the tragedy of the holocaust and the
savage butchery and destruction of property which afflicted
several parts of the border State of Punjab in the wake of
the partition of/ India. Faced with the unprecedented
problem presented by this tragedy, the Legislature thought
that the dangerously disturbed areas had to be dealt with on
a special footing; ‘and on this basis it provided inter alia
for the trial of the specified offences in_ a particular
manner . That obviously 1is the genesis of the inpugned
statute. That being the position, it is inmpossible to hold
that the classification between dangerously disturbed areas
of the State on the one hand and the non_ di sturbed areas on
the other was not rational or that it was not based on an
intelligible differentia. Then again, the object of the Act
was obviously to ensure public safety and nmaintenance of
public order; and there can be no doubt that the speedy
trial of the specified offences had an intinmate rationa
relation or nexus with the achievenent of the said object.
There is no doubt that the procedure prescribed for the
trial of summons cases is sinpler, shorter and speedier; and
so, when the dangerously disturbed areas were facing the

problem of unusual <civil comption and strife, t he
Legi sl ature was justified
95

in enacting the first part of s. 36 so ‘that the cases
agai nst persons charged with the conm ssion of the specified
of fences could be speedily tried and di sposed of. W _are,
therefore, satisfied that the challenge to the vires of  the
first part of sub-s. (1) of s. 36 cannot be sustai ned. In
this connection we nay refer to the recent decision of this
Court in Ram Krishna Dalnia v. Justice Tendol kar (1). The
judgrment in that case has considered the previous decisions
of this Court on Art. 14, has classified and expl ai ned them
and has enunerated the principles deducible fromthem The
application of the principles there deduced clearly supports
the validity of the inpugned provisions.

It is, however, urged by M. Ram Lal Anand that the decision
of this Court in Lachmandas Kewal ram Ahuja v. The State of
Bonbay (2) supports his contention that s. 36(1) is invalid.
We are not inpressed by this argunent. 1In Ahuja’ s case (2)
the objects of the inmpugned Act were the expediency of
consolidating and anmending the law relating to the security
of the State, maintenance of public order and nai ntenance of
supplies and services essential to the comunity in the
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State of Bonbay. These considerations applied equally to
both categories of cases, those referred to the Specia
Judge and those not so referred; and so, on the date when
the Constitution cane into force, the <classification on
which s. 12 was based becane fanciful and wthout any
rational basis at all. That is why, according to the
majority decision s. 12 contravened Art. 14 of the
Constitution and as such was ultra vires.

It is difficult to see howthis decision can help the
appel l ant’ s case. The i mpugned provision in the present
case makes no distinction between one class of cases and
another, much |less between cases directed to be tried
according to the summons procedure before January 26, 1950,
and those not so directed. The sumobns procedure is made
applicable to all offences under the Act or under any other

law for the time beinginforce; in other words, al
crimnal offencesare ordered to be tried according to the
sumons procedure in the dangerously disturbed areas. That
bei ng

(1) A 1.R 1958 S.C. 538.
(2) [1952] S.C.'R 710, 731.

96
so, we do not think that the decision in Ahuja’s case (1)
has any application at all. Thus we feel no difficulty in

hol ding that the i'npugned provision contained in the first
part of s. 36(1) is constitutional and valid.

Then it is urged that the Act which cane into force on March
29, 1949, was due to expire and did expire on August 14,
1951, and so the proceedings taken against the appellant
under the summobns procedure after the expiration of the
temporary Act were invaid. It is argued that, in dealing
with this point, it would not be pernissibleto invoke the
provisions of s. 6 of the General Clauses Act because the
said section deals with the effect of repeal of pernmanent
stat utes. This argument no doubt is well-founded. As
Crai es has observed, " as a general rule, unless it contains
sonme special provisions to the contrary, after a tenporary
Act has expired no proceedi ngs can be taken upon it and it
ceases to have any further effect " (2). This principle has
been accepted by this Court in Krishnan v. ~The State of
Madras (3). " The general rule in regard to a  tenporary
statute is ", observed Patanjali Sastri J., " that, in - the
absence of special provision to the contrary, proceedings
which are being taken against a person under it wll ipso
facto term nate as soon as the statute expires". It is true
that the Legislature can and often enough does avoi d such an
anomal ous consequence by enacting in the tenporary statute a
savi ng provision, and the effect of such a saving provision
is in sone respects simlar to the effect of the  provisions

of s. 6 of the General C auses Act. As an illustration, we
may refer to the decisionin Wcks v. Director of Public
Prosecutions (4). |In that case ail offence against Defence

(Ceneral) Regulations nmade under the Emergency Power s
(Defence) Act, 1939, was conmmitted during the currency  of
the Act and the offender was prosecuted and convicted after
the expiry of the Act. The contention raised by the
of fender that his prosecution and conviction were invalid
because, at the relevant tinme, the tenporary

(1) [21952] S.C R 710, 731

(2) Craies on " Statute Law ", 5th Ed., P. 377.

(3) [1951] S.C R 621, 628.

(4) [1947] A.C 362.

97

Act had expired was rejected in view of the provisions
of.,;. 11, sub-s. 3 of the Act. This sub-section had




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 8 of 14

provided that the expiry of the Act shall not affect the
operation thereof as respects things previously done or
onmitted to be done. The House of Lords agreed with the view
expressed by the Court of Crimnal Appeal and held that it
was clear that Parlianent( did not intend sub-s. 3 to expire
with the rest of the Act and that its presence in the
statute is a provision which preserved the right to
prosecute after the date of its expiry. Since the inpugned
Act does not contain an appropriate saving section the
appellant would be entitled to contend that, after the
expiration of the Act, the procedure laid down in it could
no |onger be invoked in the cases then pending against the
appellant. W would like to add that, in the present case,
we are not called upon to consider whether offences created
by a tenporary statute cease to be punishable on its
expiration.

For the respondent, M. Unmigar; however, contends that the
appel lant \is wong in-assumng that the Act in fact expired
on August 14, 1951. He has invited our attention to the
provisions ~of Act No. | of 1951 by which the President
extended sone of the provisions of the earlier tenporary Act
in exercise of the powers conferred by s. 3 of the Punjab
State Legislature (Del egation of Powers) Act, 1951 (46 of
1951), The provisions of that Act extended to the whole of
the State of Punjab and came into force on Septenber 13,
1951. M. Unrigar relied on s. 16 of Act 46 of 1951 which
repeal ed the East Punjab Public Safety Act, 1949 (Punj. 5 of
1949) and the East Punjab Safety (Amendnent) Ordi nance, 1951
(5 of 1951) but provided that notw thstanding such repea
any or der made, notification or direction i ssued,
appoi ntnent nmde or action taken under the said Act and in
force i mMmediately before the comencenent of this Act shall
in so far as it is not inconsistent therewith, continue in
force and be deened to have been nade, issued or taken under

the correspondi ng provisions of this Act. It nust, however,
be pointed out that this

13
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Act does not continue the material provisions of the
i mpugned Act such ass. 20 and s. 36 ; and so s. 16 cannot be
i nvoked for the purpose of validating the continuation  of
the subsequent proceedings against the appellant in - the
cases then pendi ng agai nst him

Besides, it is necessary to recall that s. 36(1) of the Act
prescribed the application of the sunmmons procedure in the
trial of specified offences only in dangerously disturbed
areas; and so, unless it is shown that the relevant area
could be treated as a dangerously disturbed area at. the
material time, s. 36(1) would be inapplicable. I n~ other
words, the adoption of the summobns procedure would be
justified only so long as the area in question “could be
validly treated ,as a dangerously disturbed area and it is
therefore pertinent to enquire whether at the relevant  tine
the area in question was duly and validly notified to be a
danger ousl y di sturbed area.

We have already referred to the four notifications issued by
the conpetent authority. The second notification purported
to cancel with effect fromOctober 1, 1950, the first
notification which had declared the whol e of the Province of
Del hi as a dangerously disturbed area. A week thereafter,
the third notification sought to introduce an exception to
the cancellation as notified by the second notification

Apart fromthe question as to whether, after the | apse of a
week, it was conmpetent to the authority to nmodify the second
notification, it is difficult to understand how it was
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within the jurisdiction of the notifying authority to say
that the whole of the Province of Delhi had ceased to be a
dangerously disturbed area " except as respects things done
or onitted to be done before the date of this notification
". Section 20 of the Act under which this notification has
been issued authorised the Provincial CGovernnent to declare
that the whole or any part of the Province was a dangerously
di sturbed area. The notification could declare either the
whole or a part of the Province as a dangerously disturbed
area; but s. 20 does not enmpower the notifying authority to
treat any area as being dangerously disturbed in respect of
certain things and not dangerously disturbed

99

in regard to others. Authority to' declare areas as
dangerousl y di sturbed has no doubt been validly del egated to
the Provincial Government; but no authority has been
conferred on the delegate to treat any area as di sturbed for
certain things ~and -not disturbed for others. We have,
therefore, no-doubt that in introducing the exception to the
cancel l ation effected by the second notification the third
notification has gone outside the authority conferred by s.
20 and is clearly invalid. If that be so, it nust be held
that the whole of the Province of Delhi ceased to be a
dangerously disturbed area as from Cctober, 1, 1950.

It was probably realised that the-third notification would
be invalid and hence the fourth notification was issued on
April 7, 1951. This purports to be a certificate issued by
the conpetent authority under the second part of s. 36, sub-
s. (1). This certificate seeks to achieve the sane result
by declaring that though the State of Delhi was not a
dangerously disturbed area, the offences specified in the
notification woul d neverthel ess continue to be tried
according to the sumobns procedure.

This notification is clearly not authorised by the powers
conferred by the second part of s. 36, sub-s. (1). Wat the
Provincial Government is authorisedto do by the second part
of s. 36(1) is to direct that in areas other than those
whi ch are dangerously disturbed all offences under the Act
and any other offence under any other [aw should be tried
according to the summmons procedure.. It is clear that the
notification which the Provincial CGovernnent is -authorised
to issue in this behalf nmust relate to all —offences under
the Act and any other offence under any other law. [n other
words, it is the offences indicated which can be ordered to
be tried wunder the summons procedure by +the notification
i ssued by the Provincial Government. The Provi nci a
Government is not authorised to issue a notification in
regard to the trial of any specified case or |(cases;. and
since it is clear that the notification in question -covers
only pendi ng cases and has no reference to offences or class

of offences under the Indian Penal Code,, it is outside the
100
authority conferred by the second part of s. 36(1). It is

obvi ous that the third and the fourth notifications
attenpted to cure the anonmaly which it was apprehended woul d
follow in regard to pending cases in the absence of a saving
section in the Act. |If through inadvertence or otherw se
the Act did not contain an appropriate saving section, the
defect could not be cured by the notifications issued either
under s. 20 or under s. 36(1) of the Act. In issuing the
said notifications the conpetent authority was taking upon
itself the functions of the Legislature and that clearly was
outside its authority as a delegate either under s. 20 or
under s. 36(1) of the Act.

M. Umigar, then, argues that the conpetent authority was
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entitled to nodify the notification issued by it because the
power to issue a notification nust also involve the power
either to cancel, vary or nodify the sane; and in support of
this argument M. Unrigar relies on the provisions of s. 19
of the Punjab General C auses Act, 1898 (Punj. 1 of 1898)
which in substance corresponds to cl. 21 of the Genera

Clauses Act, 1897 (10 of 1897). In our opinion, this
argunent is not well-founded. Section 19 of the Punjab
General O auses Act, like s. 21 of the General O auses Act,

enbodies a rule of construction, the nature and extent of
the application of which nmust inevitably be governed by the
rel evant provisions of the statute which confers the power
to issue the notification. The power to cancel the
notification can be weasily conceded to the conpet ent
authority and so alsothe power to nodify or vary it be
i kewi se conceded; but the said power nmust inevitably be
exercised within the limts prescribed by the provision
conferring the  said power. Now s. 20 empowers the
Provincial Governnent to declare the whole or any part of
the Province to be a dangerously disturbed area; and if a
notification is issued inrespect of the whole or any part
of the Province it may be either cancelled wholly or may be
nodi fied restricting the declaration to -a specified part of
the Province. The power to cancel or nodify nust be
exercised in referenceto the areas of the Province which it
is conpetent for the Provincia
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CGovernment to specify as dangerously disturbed. The power
to nodify cannot obviously include the power to treat the
same area as dangerously disturbed for persons accused of
crimes conmmitted in the past and not disturbed for others
accused of the same or sinmilar A offences comitted |ater.
That <clearly is a legislative function which is wholly
outside the authority conferred onthe del egate by s. 20 or
s. 36(1). W nust, therefore, hold that the third and the
fourth notifications are invalid and as a result  of the
second notification the whole of the Province of Delh

ceased to be a dangerously disturbed area from Cctober 1

1950.

This position inmediately raises the question about the
validity of the proceedi ngs continued agai nst the  appel | ant
in the three cases pendi ng agai nst hi munder the sunmons
procedure. So long as the State of Delhi was validly
notified to be a dangerously disturbed area the adopti on of
the summons procedure was no doubt justified and its
validity Could not be inpeached; but, with the cancellation
of the relevant notification s. 36(1) of the Act ceased to
apply and it was necessary that as fromthe stage at which
the cases against the appellant then stood the warrant
procedure should have been adopted; and since it ~has not
been adopted the trial of the three cases is invalid and so
the orders of conviction and sentence inposed against him
are void. That in brief is the alternative contention
rai sed before us by M. Ram Lal Anand.

M. Unrigar, wurges that since the trial had validly
conmenced under the sumobns procedure, it was unnecessary to
change the procedure after Cctober 1, 1950, and his case is
that the trial is not defective in any manner and the
challenge to the wvalidity of the inmpugned orders of
convi ction and sentence should not be upheld. |In support of
his argument M.Unrigar has invited our attention to sone
deci si ons which may now be considered. In Srinivasachari v.
The Queen (1) the accused was tried by a Court of Sessions
in Decenber 1882 on charges sone of which were triable by
assessors and others by jury. Before the trial was
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concluded the Code of Criminal Procedure, 1882, <canme into
force

(1) [1883] I.L.R 6 Mad. 336.
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and wunder s. 269 of the Code all the said charges becane
triable by jury. Section 558 of the Code had provided that
the provisions of the new Code had to be applied, as far as
nmay be, to all cases pending in any crimnal court on
January 1, 1883. The case against the accused which was
pending on the date when the new Act came into force was
submitted to the High Court for orders; and the Hi gh Court
directed that by virtue of s. 6 of the CGeneral O auses Act
the trial must be conducted under the rules of procedure in
force at the commencement of the trial. It is clear that
the decision of the H gh Court was based both on the
specific provisions of s. 558 which provided for the
application of the new Code to pending cases only as far as
may be and on'the principles llaid down in s. 6 of the
General d auses Act. That is why that decision cannot
assi st the respondent since s. 6 of the General O auses Act
i s inapplicable in the present case.

The deci sion on Mukund v. Ladu (1) is also inapplicable for
the same reasons. |t was a case where one act was repeal ed
by another and so the question as to the applicability of
the provisions of the latter act had to be considered in the
light of the provisions of s. 6 of the General C auses Act.
The judgnent in terns does not refer to s. 6 but the
decision is obviously based on the principles of the said
secti on.

Then M.Umrigar relied on Gardner v. Lucas (2). In that
case s. 39 of the Conveyancing (Scotland) Act, 1874, wth
which the court was dealing affected not only the procedure
but also substantive rights; and soit was held that the
said section was not retrospective in operation, Thi s
decision is wholly inapplicable and cannot give us any
assistance in the present case.

M. Unrigar also placed strong reliance on a decision of the
Full Bench of the Punjab Hi gh Court in Ram Singh v. The
Crown (3). That decision does |end support to M. Unrigar’s
contention that the continuation of the trial under the
sumons procedure did not introduce any infirmty and was in
fact appropriate

(1) [1901] 3 Bom L.R 584. (2) [1878] 3 A C. 582.

(3) AI.R 1950 East Punjab 25.
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and regular. The case agai nst Ram Si ngh had been sent to
the Court of Session under the provisions of .s. 37 (1) of
the Punjab Public Safety Act, 1948 (Punj. 2 of 1948) at a
ti me when Luahiana District was declared to be a dangerously
di sturbed area; before, however, the trial in the Court of
Session actually comenced the District ceased to be a’
dangerously disturbed area. Even so, it was held that the
Sessions Judge should continue with the trial wunder the
provisions of s. 37 (1) of the Act and not wunder the
ordinary provisions of the Code regarding sessions trial
and should follow the procedure prescribed for the trial of
summons cases. It appears that the judgnent in the case
proceeded on the assunption that the principles enacted by
s. 6 of the General C auses Act were applicable, and so,
since at the comrencenent of the proceedi ngs the adoption of
the summons procedure was justified under s. 37 (1) of the
Act, the trial could continue under the sane procedure even
after the area had ceased to be a dangerously disturbed
ar ea. In our opinion, it is erroneous to apply by anal ogy
the provisions of s. 6 of the General C auses Act to cases
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governed by the provisions of a tenporary Act when the said
Act does not <contain the appropriate saving section

Failure to recognise the difference between cases to which
s. 6 of the General C auses Act applies and those which are
governed by the provisions of a temporary Act which does not
contain the appropriate saving section has introduced an
infirmty in the reasoning adopted in the judgnent.

Besi des, the | earned judges, with respect, were in error in
holding that the application of the ordinary crimna

procedure was inadm ssible or inpossible after the area
ceased to be dangerously disturbed. No doubt the |earned
judges recognised the fact that ordinarily the procedura

law is retrospective in operation, but they thought that
there were sonme good reasons agai nst applying the ordinary
procedural law to the case, and that is what influenced them
in conming to the conclusion that the sunmons procedure had
to be continued even after the area ceased to be dangerously

di sturbed. In this connection the |earned
104
judges referred to the observation in Maxwell that " the

general principle, however, seenms to be that alterations in
procedure are retrospective, unless there be sone good
reason against it (1) ; and they also relied on the decision
of the Privy Council inDelhi doth and General MIls Co.,
Ltd. v. Incone-tax Comm ssioner, Delhi (2) in which their
Lordships have referred wth approvall to their earlier
statement of the law in the Col onial Sugar Refining Co. V.
Irving (3) that " while provisions of a statute dealing
nmerely with matters of procedure may properly, unless that
construction be textually inadmssible, have retrospective
effect attributed to thenl. The |earned judges ‘took the
view that these principles justified their conclusion that
"where the provisions of a statute dealing with matters of
procedure are inapplicable to a certain proceeding | pending
at the tine the statute came into force, they nmust be
regar ded as textually inadmssible so far as t hose
proceedi ngs are concerned ". W are disposed to think that
this viewis not sound. W do not think that the  adoption
of the ordinary warrant procedure was either inadnissible or
i napplicable at the stage where the trial stood in the case
agai nst Ram Singh (4). It was wong to assunme that the ses-
sions procedure would be inapplicable for the reason that
the provisions of the Code in regard to the commtnent of
the case to the Court of Session had not been complied with.
Wth respect, the learned judges failed to consider the fact
that the procedure adopted in sending the case to the Court
of Session under s. 37(1) of the relevant Act was valid and
the only question which they had to decide was  what
procedure should be adopted after Ludhiana ceased to be a
dangerously disturbed area. Besides, it was really not a
case of retrospective operation of the procedural ~law, it
was in fact a case where the ordinary procedure which had
become inapplicable by the provisions of the tenmporary
statute becane applicable as soon as the area in question
ceased to be dangerously disturbed.

(1) Maxwell on " Interpretation of Statutes ", 9th Ed.,P
226.

(2) [1927] 9 Lah. 284. (3) [1905] A.C. 369
(4) A l.R (1950) East Punjab 25.
105

In this connection it is relevant to refer to the decision
of this Court in Syed Qasi m Razvi v. The State of Hyderabad
(1). In that case this Court was dealing with the
regul ation called the Special Tribunal Regulation (V of 1358
Fasli) which had been pronul gated by the MIlitary Governor
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of the Hyderabad State. The said regulation had provided
that the( Mlitary Governor may, by general or specia
order, direct that any offence or class of offences should
be tried by such tribunal, and the procedure for trial laid
down by it differed fromthe provisions of the Hyderabad
Crimnal Procedure Code in several material particulars.
The cases against the accused were directed to be tried by
the Special Tribunal on Cctober 6, 1949. The accused were
convicted in Septenber 1950 and their conviction on sone of
the charges was upheld by the Hi gh Court in appeal in April
1951. The accused then appealed to this Court and also
applied wunder Art. 32 of the Constitution for quashing the
orders of conviction and sentence on the ground that the
Speci al Tribunal Regul ation becane void on January 26, 1950,
as its provisions contravened Arts. 14 and 21 of the
Constitution which cane into force on that date, and the
continuation of the trial and conviction of the accused
after that date was-illegal. It is true that the fina
decision /in the —case, according to the majority view,
proceeded on the footing that the accused had substantially
the benefit of a normal trial though there were deviations
in certain particulars and so his conviction could not be
set aside merely because the Constitution of India cane into
force before the ‘termination of the trial. As we wll
presently point out, the relevant facts in this case in
regard to the deviation from the normal procedure are
different from those in Syed Qasi m Razvi’'s case (1), but
that is another matter. \What is inportant for our purpose
is the view expressed by this Court that the regulation
i ssued by the MIlitary Governor of Hyderabad State coul d not
be inpeached and so the Special Tribunal must be deened to
have taken cogni sance of

(1) [1953] S.C.R 589.
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the case quite properly and its proceedings up to the  date
of the comng in of the Constitution wwuld al so have to be
regarded as valid. Dealing with this point, Mikherjea, J.,
who delivered the judgnment of the Court, quoted with
approval the observations made in Lachmandas Kewal ram Ahuja
v. The State of Bonbay(1l) that ,as the Act was valid in its
entirety before the date of the Constitution, that part of
the proceedi ngs before the Special Judge, which, up to that
date had been regul ated by the special procedure cannot ~ be
guestioned ". Unfortunately this aspect of -the matter was
not properly placed before the Full Bench of the Punjab High
Court in the case of Ram Singh (2). |If the learned judges
had proceeded to deal with the question referred to them on
the basis that the initial submssion of the case to the
Court of Session under s. 37(1) of the Act was valid they
would not have conme to the conclusion that the® sessions
procedure was i nadm ssible or i napplicabl e to the
continuation of the case after Ludhiana had ceased to be a
dangerously disturbed area. That is why we think that the
vi ew taken by the Full Bench is erroneous.

The position then is that as from Cctober 1, 1950, the three
cases agai nst the appellant should have been tried according
to the warrant procedure. It is clear that, at the stage
where the trial stood on the naterial date, the whole of the
prosecution evidence had not been led and so there was no
difficulty in framng charges against the appellant in the
respecti ve cases and thereafter continuing the trial accord-
ing to the warrant procedure. Having regard to the nature
of the <charges framed and the character and volune of
evidence led, it is difficult to resist the appellant’s
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argunent that the failure to frame charges has- led to
prejudice; and it is not at all easy to accept the

respondent’s contention that the double opportunity to
cross-exam ne the prosecution wtnesses which is avail able
to an accused person under the warrant procedure is not a
matter of substantive and val uable benefit to him The
denial of this opportunity mnust,
(1) [1952] S.C.R 710, 731
(2) A I.R 1950 East Punjab 25.
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in the circunstances of the present cases, be held to have
caused prejudice to him _ We nmust accordingly hold that the
continuation of the trial of the three cases against the
appel l ant according to the sumobns procedure subsequent to
October 1, 1950, has vitiated the trial and has rendered the
final orders of conviction and sentence invalid. We  nust
accordingly set aside the orders of conviction and sentence
passed ;agai nst the appellant in all the three cases.
That takes us to the question as to the final order which
shoul d be passed in the present appeals. The offences wth
whi ch the appellant stands charged are of a very serious,
nature; and though it is truethat he has had to undergo the
ordeal of a trial and has suffered rigorous inprisonment for
some time that would not justify his prayer that we should
not order his retrial.  In our opinion, having regard to the
gravity of the offences charged agai nst the appellant, the
ends of justice require that we should direct that he should
be tried for the said of fences de novo according to law. W
also direct that the proceedings to be taken ‘against the
appel l ant hereafter shoul d be conmenced w thout delay and
shoul d be di sposed of as expeditiously as possible.

Appeal al | owed.

Retrial ordered.




