http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 9

PETI TI ONER
LT. COWANDER PASCAL FERNANDES

Vs.

RESPONDENT:
THE STATE OF MAHARASHTRA & OTHERS

DATE OF JUDGVENT:
28/ 09/ 1967

BENCH

H DAYATULLAH, M
BENCH

H DAYATULLAH, M
BHARGAVA, VI SHI SHTHA
VAI DYl ALI NGAM C. A

Cl TATI O\
1968 AlR 594 1968 SCR (1) 695

ACT:

Crimnal Law Anmendnent ~ Act (46 of 1952), s. 8(2) and
Crimnal Procedure Code (Act 5 of 1898), ss. 337 and 338-
Power to tender pardon under Crimnal Law Anendnment Act-If
exercisable only on the application  of prosecution-|f
governed by s. 540, C. P.C.--Matters to 'be considered
bef ore tendering pardon.

HEADNOTE

Three superior Government officers, an upper division  clerk
and four others were being tried before the Special Judge,
appointed wunder s. 6 of the Crim nal Law Anmendnent @ Act,
1952, for various offences including crimnal m'sconduct
under s.5 (2) of the Prevention of Corruption Act, /1947.
The clerk applied to the Court praying that he should be
made an approver and exam ned as a prosecution w tness. The
application was opposed by the other coaccused but the
Speci al Judge, acting under s. 8(2) of the Crimnal Law
Amendnent Act, tendered a conditional pardon to him and
ordered that he should be examined as an approver -and
wi tness for the prosecution. The appellant; who was one of
the co-accused, filed a revision in the High Court. ~In the
Hi gh Court, the prosecution stated that it had no~ objection
to the grant of pardon to the clerk and that it _even
wel coned it. The High Court thereupon confirnmed the  order
of the Special Judge.

In appeal to this Court, the appellant contended that : (1)
di fferences between ss. 337 and 338 &. P. C, and s.. 8(2)
of the Crimnal Law Anendment Act, show that the powers of
the Special Judge, in tendering- pardon under s. 8(2), —are
limted to an application by the prosecution in that behalf
and that the Special Judge could not act suo notu; (2) the
powers of the Special Judge under s. 8(2) are circunscribed
by the considerations that underlie s. 540 C&. P. C.. and
that therefore he could not acquit one accused so as to be
able to convict another; and (3) the Special Judge had not
exercised his discretion judicially and properly.

Hel d: (1) Under s. 7(1) and (3) of the Crimnal Law
Amendnent Act, notwi thstanding anything contained in the
Crimnal Procedure Code, the offences under ss. 161 or 165
or 165A 1.P.C., and s. 5(2) of the Prevention of Corruption
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Act, 1947, shall be tried only by a Special Judge.
Therefore, in the case of an offence under s. 5(2) of the

Prevention of Corruption Act, under s. 337(1) C.P.C, a
Magi strate, with a viewto obtaining the evidence of any
per son supposed to have been directly or indirectly
concerned In or privy to an offence, may tender pardon to
him but when that person has accepted the tender of pardon
and has been exam ned under s, 337(2), the Magistrate nmnust,
wi thout nmaking any further enquiry send the case to the
Speci al Judge for trial under s. 337(2B). The provisions of
s. 337(1) thus apply at the stage of investigation or
inquiry before the case reaches the Special Judge. VWhen-
there is no such tender of pardon to any one, the case shal
be forwarded for trial, to the Special Judge and his powers
comence after he

696
has taken cogni zance of 'the case and are available to him
throughout the trial. ~When the case is before him a tender

of pardon can only be by him ~But where the offences are
other than~ those under ss. 161, 165, 165A, |.P.C. and S
5(2) Prevention of Corruption Act, when there is a conmitta

by the Mgistrate under -S. 337(2A), S. 338 Cr.P.C. provides
that the court to which commitment is made could not only
tender pardon itself, but could also order the commtting
Magi strate or District Magistrate to do so. Such a power is
not available to the Special Judge, because, there is no
conmi tment when he takes cogni zance. ~These di fferences, in
the powers of the Special Judge and the courts constituted
under the Criminal Procedure Code do not, however, show that
the powers of the Special Judge could only be exercised if
the prosecution noved first.. On the contrary, ‘there is
nothing in the |language of the section to show that the
Speci al Judge nust be noved by the prosecution. The section
is enabling and its terns are wide-. Therefore, the Specia

Judge may consider an offer by one of the accused to turn
approver. [701 F-G 703 B-E, H, 704 A].

(2) Section 540, Cr.P.C., confers powers on the court to
sunmon  material wtnesses at any stage of any inquiry or
trial or ot her proceedi ng under t he Code. The
consi derations for summoni ng persons as court w tnesses are
different from the considerations on which a tender of
pardon is made. It is not, therefore, possible to read S.
540 either with ss. 337 and 338, Cr. P.C, or with s 8(2)
of the Crimnal Law Anmendnent Act. [704 B-D.

(3) Odinarily, it is for the prosecution to ask that a
particul ar accused out of several may be tendered  pardon

But when the accused applies directly, the Special Judge
must first refer the request to the prosecution, because,
the State may not need an approver’s testinony and therefore
may not desire that any accused shoul d be pardoned; or, it
may not |ike the tender of pardon to the particul ar- accused
who may be the worst, offender. It is only when the
prosecution joins in the request that the Special ‘Judge
shoul d exercise his powers. 1In exercising his discretion

the Special Judge nust bear in nmnd that the interests  of
t he accused are just as inportant as those of t he
prosecution, and no procedure or action can be in the
interest of justice if it is prejudicial to an accused.
Al so, before he tenders pardon he must, know the nature of
the evidence that the person seeking the pardon is likely to
give, the nature of his conplicity and the degree of his
culpability in relation to the offence and the other co-
Accused. In this case, the Special Judge nade no effort to
find out what the applicant had to disclose. But since the
Public Prosecutor stated in the Hgh Court that t he
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prosecution al so considered favourably the tender of pardon
to the applicant, this Court would not interfere wth the
order of the High Court. [704 D-E, H 705 B-F].

Reg, v. Robert Dunne, 5 Cox Cr. Cases 507, referred to.

JUDGVENT:
CRIM NAL APPELLATE JuRI SDI CTI ON Cri m nal Appeal No. 148 of
1967.
Appeal by special l|eave fromthe judgment and order dated
July 20, 1967 of the Bombay High Court in Crimnal Revision
Application No. 439 of 1967.
J. C. Bhatt, and B. R Agarwala, for the appellant.
H. R Khanna and R. N Sachthey, for respondent No. 1.

697
A. K. Sen, Bishanmber Lal and H K. Puri, for respondent No. 8.
The Judgnent of the Court was delivered by
Hi dayatul l'ah, J.--This is an appeal by special |eave against
an order. _of the H gh Court of Bonbay dated July 20, 1967
dism ssing a crimnal revision application filed by the
appel l ant against an order of the Special Judge, Bonbay
tendering pardon to-a co-accused under sec. 8(2) of the
Crimnal Law Amendment Act of 1952. The appellant is being
tried before the Special Judge, Bombay along wth seven
others for conspiracy to cheat the officers of the Nava
Dockyard and under s. 5(2) of the Prevention of Corruption
Act, 1947. The substantive charges against the severa
accused are different but it is not necessary to nention
them here. The gist of the accusation is that the severa
accused had entered into crimnal conspiracy to cheat the
authorities of the Naval Dockyard. Mat eri al purchased
locally was certified to be of superior quality while it
was, in fact, inferior. |In this-and in diverse ways the
Naval Dockyard Authorities were cheated to the tune of Rs.
3,65,000 and odd. Among the array of the accused in the
case are three contractors (accused Nos. 5, 6 and’ 7) and
their servant (accused No. 8), and four Governnent servants
of whom accused No. 1 is the appellant before us. O the
remai ni ng three Governnment servants, accused No. 4 (M "M
Jagasia) was an Upper Division Cerk working as Ofice
Supdt. at the material time drawing a salary of Rs. 200 per
nonth. Agai nst Jagasia there is yet another charge, nanely,
that he is in possession of property disproportionate to his
known sources of inconme which fact, if proved. is likely to
lead to a presunption under the Prevention of Corruption
Act . Evi dence has already been accunulated,  which is
calcul ated to show that he is. in possession of three notor
cars, a building valued at Rs. 28,000 and odd and currency
notes in a |ocker of the value of Rs. 16,400 in addition to
gold and ot her ornanments and hi s bank bal ance.
The case appears to have been previously before M. R K
Joshi, Special Judge, Greater Bombay and he franed charges
against the accused in the case, on the basis of material
furni shed by the prosecution under the provisions of s. 173
of the Code of Criminal Procedure. The case then went
before the present Special Judge, M. N. M |Indurkar. The
case was fixed for trial fromApril 24, 1967. On April 20.
1967, Jagasi a made an application to the Court praying that
he should be tendered pardon and made an approver and
examned as a prosecution witness. The reason given by
Jagasia was that he had full and conpl ete know edge of al
t hat had taken place between the officers and t he
contractors and that he was in a position to disclose how
t he conspiracy was forned and the sever al of f ences
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conmtted. He said that he was making this offer "in order
to wunburden the nental tension and in order to help the
cause of justice". He, also

698

stated that he had not been given any threat, prom se or any
i nducement by any police officer and that he was naking the
application voluntarily.

The application of Jagasia was stoutly opposed by his co-
accused, particularly the appellant before us. It was
contended on his behalf that the granting of pardon to
secure evi dence, whether wunder the Code of Crimna

Procedure or under s. 8(2) of the Crimnal Law Anendnent
Act, 1952, was essentially for the prosecution to consider
inthe first instance; that the application being nade after
the framng of the charges was not legally tenable-, that
the prosecution considered the evidence sufficient for the
successful prosecution of all the accused including Jagasia
hi nsel f-, ‘that the evidence against Jagasia was likely to be
fortified by the presunption under the Prevention of
Corruption Act and that the grant of pardon to himwould be
an act of favour to himand highly prejudicial to the
defence of other accused. The Special Judge, G eater
Bonbay, after hearing argunments tendered a conditiona

pardon to Jagasia and ordered that he shall be exam ned as
an approver and wi tness for the prosecution. Sinultaneously
the learned Judge ordered that Jagasia' s statenent be
recorded by the police under S. 162(161) of the Code of
Crimnal Procedure and copies thereof supplied to the other
accused in good tinme before the hearing next started.

The appellant herein filed revision in the H gh Court and
urged the sane grounds which we have set out ~above. The
prosecution in the Hgh Court stated that it had no
objection to the grant of pardon and that it even wel conmed
the opportunity of having the evidence of an approver,

through tender of conditional pardon to Jagasia. The High
Court, after hearing the argunents, passed the order, now
under appeal ,’ uphol ding the tender of conditional offer of
pardon to Jagasi a.

In this appeal M. J. C. Bhatt contends that the powers of
the Special Judge in tendering conditional pardon under s.

8(2) of the Crimnal Law Anendrment Act are limted to _an
application by the prosecution in that —behalf and the
Speci al Judge cannot act suo notu wi thout being invited by
the prosecution to consider the tender of pardon to one  of
the accused before him M. A K Sen in supplenmenting the
argunents on behalf of one of the respondent co-accused
further wurged that the powers of the Special  Judge in
securing addi ti onal evi dence are ci rcunscri bed by
considerations that wunderlie s. 540 of the  Code and
therefore he can act in the interests of justice only and
not with a viewto granting an acquittal to one -of the,

accused so as to be able to convict another. Both the
| earned counsel also wurge that in the present case the
di scretion, if any, vested, in the Special Judge under s.

8(2) of the Crimnal Law Amendnent Act has not been
judicially or even properly exercised. On behalf of the
State, M. H R Khanna contends that the powers of the
Special Judge to grant pardon ire untramel ed and that the
sections
699

both in the Code and in the Crimnal Law Arendnent Act bear-
ing upon the tender of pardon with a view to securing
evi dence are not conditioned by any of the considerations on
which |learned Counsel on the other side rely. He also
submits that the discretion is properly exercised because
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Jagasia is an insignificant person conpared wth the
contractors and the superior 'Oficers and they are nainly
responsi ble for defrauding the Governnent of much of the
noney al |l eged by the prosecution

Bef ore we discuss the validity or propriety of the tender of
pardon to Jagasia we shall refer briefly to the statutory
provisions on the subject of the tender of pardon. The
topic of tender of pardon to an acconplice is treated in the
twenty-fourth chapter of the Code as part of the genera
provisions as to inquiries and trials. Sections 337 to 339
and 339A contain all the provisions which refer to courts of
crimnal jurisdiction established under the Code. The
Speci al Judge created under the Crimnal Law Anendrment Act,
1952 (Act 46 of 1952) is not one of them For the cases
triable by Special Judges under the Crininal Law Amrendnent
Act a special provision is to be found in S. 8(2) of that
Act, for tender of pardon to an acconplice, as part of the
procedure and powers of Special Judges. The section is set
out below. The second sub-section necessarily differs in
sonme respects fromthe provisions of the Code because the
procedure of trial beforethe Special Judge is different,
but on the tender of pardon by the Special Judge the
provisions of ss. 339 and 339A of the Code apply. The
tender of pardon by the Special Judge is deened by fiction
to be one tendered under s. 338 of the Code for

*"8. Procedure and powers of special judges-(1l) A specia
judge may take cognizance of offences without the accused
being conmmitted to himfor trial, andin trying the accused
persons, shall follow the procedure prescribed by the Code
of Crimnal Procedure, 1898 (Act V of 1898), for the tria
of warrant cases by nagistrates.

(2) A special judge nmay, with a view to obtaining the
evi dence of any person supposed to have been directly or
indirectly concerned in, or privyto anoffence, tender a
pardon to such person on condition of his nmaking a full and
true disclosure of the whole circunmstances wthin his
know edge relating to the offence’and to every other person
concer ned, whet her as principal or abettor, in the
conmi ssion thereof; and any pardon so tendered -shall, for
the purposes of sections 339 and 339A of “"the Code of
Crimnal Procedure, 1898, be deened to have been tendered
under section 338 of that Code.

(3) Save as provided in sub-section (1) or sub-section (2),
the provisions of the Code of Crinminal Procedure, 1898
shall, so far as they are not inconsistent-withthis “Act,
apply to the proceedi ngs before a special judge; and for the
purposes of the said provisions, the court of the specia
judge shall be deened to be a court of session trying cases
without a jury or without the aid of assessors and the
person conducting a prosecution before a special judge shal
be deened to be a public prosecutor.

(4)

700

Pur poses of sections 339 and 339A. That section is set —out
bel ow**.

M. J. C Bhatt contends on the basis of differences between
s. 8(2) of Act 46 of 1952 and ss. 337 and 338 of the Code
that the powers of the Special Judge are different and can
only be exercised if the prosecution noves first. W shal
consider if the differences such as they are lead to any
such conclusion. To begin with it nmay be noticed that the
action of the Special Judge is deened to be action under s.
338 of the Code for purposes of ss, 339 and 339A which apply
equal ly. It is not necessary to refer to ss. 339 and 339A
in detail. The former provides that where a pardon has been
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tendered wunder s. 337 or 538 and the Public Prosecutor
certifies that the person who accepted it has not wlfully
conplied wth the conditions, the person may be tried for
the offence for which pardon was tendered but not jointly
with the co-accused and the prosecution nmust in that tria
prove that the conditions had not been conplied wth.
The statenent nade by the person nay be t ender ed in
evi dence agai nst himbut a prosecution for the of fence of
giving false evidence in respect of such statement is
entertainable only with the H gh Court’s sanction. Secti on
339A | ays down the procedure for trial. The sections being
applicable equally to tender of pardon under the Code and
under the Crimnal Law Anendnment Act, no inference can be
drawn as suggest ed.

We next proceed to consider the differences between s. 338
of the Code and s. 8 (2) of the Crimnal Law Anendrment Act.
The fiction in thelatter part of s. 8(2) is only this that
the tender of pardon is to be deened to be one under s. 338
for purposes of applying ss. 339 and 339A. The whol e, of s.
338 is not applicable. The power to order the Committing
Magi strate or-the District Mugistrate to tender pardon is
not available to the Special Judge because the fiction does
not cover that part of s. 338. Sinilarly, the opening words

of s. 338 "at any time after the conmi t ment ™ are
i nappropriate to trials before Special Judges because there
is no conmtnment. /1t is obvious that the powers of the

Speci al Judge commence only after he has taken cogni zance of
the case, and they are available to” him throughout the
trial. No conclusion such as is-suggested by counsel can be
dr awn.
W nmmy now proceed to consider the differences  bhetween s.
337 and s. 8(2). To do this we nust | ook at sone  sections
of the Crimnal Law Arendnent Act. Speci al Judges are
appoi nted by
**"338. Power to direct tender of pardon--At any time after
conmtrment, but Dbefore judgment is passed, the Court to
which the commtnent is nade may, with the view of obtaining
on the trial the evidence of any person supposed’ to have
been directly or indirectly concerned in, or privy to, any
such of fence, tender, or order the comitting Magistrate or
the District Mugistrate to tender, a pardon on- the same
condition to such person.”
701

the State Governnments under s. 6 of the Crinminal Law Anmend-
ment Act to try the follow ng of fences, nanely:-

(a) an offence punishable under S 161,

section 1 or section 165A of the Indian Pena

Code (Act XLV of 1860) or sub-section (2) of

section 5 of the Prevention of Corruption Act,

1947 (11 of 1947);

(b) any conspiracy to conmit or any- attenpt

to commit or any abetnent of any ‘of the

of fences specified in clause (a).
Sub-section (1) of s. 337 provides that "in the case of —_an
of fence triable exclusively by the H gh Court or Court  of
Session or any offence punishable with inprisonment which
may extend to seven years or any offence under ss. 161, 165,
165A,... the District Magistrate, a Presidency Magistrate, a
Sub-di vi sional Magistrate or any Mgistrate of the first
cl ass may, at any stage of the investigation or inquiry into
or trial of the offence, with a view to obtaining the
evidence of any person supposed to have been directly or
indirectly concerned in or privy to the offence, tender a
pardon to such person on condition of his making a full and
true disclosure of the whole circunstances within his know
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ledge relative to the offence and to every other person
concer ned, whet her as principal or abettor, in t he
comm ssion thereof". The proviso nekes provision for
situations where the offence is under enquiry or trial. The
section applies when the offence is not before the Specia
Judge for trial. This will appear presently. The remaining
sub-sections ’'of s. 337 are procedural. Sub-section (1A
enjoins the recording of reasons for tendering pardon and
the giving of a copy on paynent or free of cost to the
accused. Subsection (2) lays down that a person accepting
pardon shall be examined as a witness in the Court of the
Magi strate taking cognizance of the offence and in the
subsequent trial, if any. . Sub-section (2A) requires that if
the Magistrate has reason to believe that the accused is
guilty of an offence, the accused shall be committed to the
Court of Session’ Sub-section (2B) is an exception to sub-
section (2A). |t provides:
"(2B) In every case where the offence is
puni shabl e under section 161 or section 165 or
section 165A of the |ndian Penal Code or sub-
section (2) of section'5 of the Prevention of
Corruption  Act, 1947, and where a person has
accepted a tender of pardon and has been ex-

am ned under sub-section (2), t hen
notwi't hstanding anything contained in sub-
section (2A), a, Mgistrate shall, wthout

maki ng any further inquiry, send the case for
triall 'to the Court” of the ‘Special Judge
appoi nted wunder the Crimnal Law Anendnent
Act, 1952."
702
Pausing here it may be nentioned that s.” 7(1) and (3) of the
Crim nal Law Amendnent Act require that notw thstandi ng any-
thing contained in the Code of Criminal Procedure or in any
other law, the offences specified in si 6(1) shall be 'tried
by a Special Judge only and the Special Judge may also try
any other offence with which the accused may be charged
under the Code of Criminal Procedure at the same trial
These provisions between them establish two periods of tine
in relation to the tender of pardon in so far  as offences
mentioned in ss. 6(1) and 7(1) and (3) of the Criminal Law
Amendnent Act are concerned. Before the case reaches
the Special Judge the provisions of s. 337(1) of the Code
of Crimnal Procedure apply at the stage of investigation or
inquiry. |f any Magistrate therein nentioned tenders pardon
and the person who is tendered pardon is exam ned under sub-
section (2), the Magistrate must, w thout making any further
inquiry, send the case to the Special Judge, if the offence
is one of those mentioned in sub-section (2B) above set out.
In other words, just as under sub-section (2A) t he
Magi strate has no option but to commt the accused  to the
Court of Session or the High Court, under sub-section ' (2B)
he has no option but to stop further inquiry and send the
case to the Special Judge. Wen the case is before that
Special Judge the tender of pardon can only be by the
Special Judge and it is deened to be one under s. 338 for
purposes of s. 339 and 339A as expl ai ned above. The fiction
is necessary because no commttal proceeding is necessary
before a case is sent to a Special Judge. The words
underlined by wus in s. 337(1) cannot apply to tender of
pardon by Special Judges as sone of the words of s. 338 do
not apply to them
It follows that the powers of the Special Judge are not cir-
cunscribed by any condition except one. nanely, that the
action nust be with a view to obtaining the evidence of any
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per son supposed to have been directly or indirectly
concerned in, or privy to an offence. The pardon so
tendered is also on condition of his naking a full and true
di scl osure of the whole circunstances within his know edge
relating to the offence and to every ot her person concerned,
whether as principal or abettor. The disclosure nust be
conplete as to hinself and as to any other person concerned
as principal or abettor. There is no provision for the
recordi ng of reasons for so doing, nor is the Special Judge

required to furnish a copy to the accused. There is no
provision for recording a prelimnary statenment of the
person.

There can be no doubt that the section is enabling and its
terns are wide enough to enable the Special Judge to tender
a. pardon to any person who is supposed to have been
directly or indirectly concerned in, or privy to an offence.
This rmust necessarily include a person arraigned before him
But it may be possible to tender pardon to a person not so
arrai gned. The power so conferred can al so be exercised at
any time after the case is received for trial and before its
conclusion. There is nothing in the'language
703
of the section to show that the Special Judge nust be noved
by the prosecution.  He may consider an offer by an accused
as in this case. The action, therefore, was not outside the
jurisdiction of the Special Judge in this case.
There is no nerit in the contention that s. 540 of the Code
of Crimnal Procedure governs either ss. 337 or 338 of the
Code or s. 8(2) of the Crimnal” Law Arendrment - Act. That
section only confers powers on the Court to summon materia
wi tnesses at any stage of any inquiry or trial or other
proceedi ng under the Code. That power is not to be confused
with the power to tender pardon to an accused. The
consi derations for sumoning witnesses as court w tnesses
are sonewhat different fromthe considerations on which a
tender of pardon should be made. It is no doubt necessary
to bear in nmnd the interests of justice in either case but
there the comon factor ceases  and other considerations
ari se. It is not, therefore, possible to read s. 540 with
ss. 337 and 338 of the Code or with S. 8(2) of the Crimna
Law Anendment Act.
The next question is whether the Special Judge acted wth
due propriety in his jurisdiction. Here the interests of
t he accused are just as inportant as those of t he
prosecution. No procedure or action can be-in the interest
of justice if it is prejudicial to an accused. There are
also matters of public policy to consider. Before the
Speci al Judge acts to tender pardon, he nust, | of course,
know the nature of the evidence the person seeki ng
conditional pardon is likely to give, the nature of his
conplicity and the degree of his culpability in relation to
the offence and in relation to the co-accused. What s
meant by public policy is illustrated. by a case fromDublin
Conmi ssion Court (Reg v. Robert Dunne, 5 Cox Cr. cases  507)
in which Torrens, J. on behalf of hinself and Perrin, J.
observed as foll ows:
"From what | can see of this case, this
witness Bryan, who has been adnitted as an
approver by the Crown is nmuch the nor e
crim nal of the two on his own show-
ing............ | regret that this witness,
Bryan, has been adnitted as evidence for the
Crowmn and thus escaped bei ng placed upon his
trial. It is the duty of magistrates to be
very cautious as to whomthey adnmit to give
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evi dence as approvers, and t hey shoul d
carefully inquire to what extent the approver
is mxed up with the transaction, and if he be
an acconplice, into the extent of hi s
guilt. ... ... ... "
In this case the Special Judge nade no effort to find out
what Jagasia had to disclose. The English |aw and practice
is (a) to omt the proposed approver fromthe indictnent, or
(b) to take his plea of guilty on arraignment, or (c) to
"of fer no evidence and pernit his acquittal, or (d) to enter
a nolle prosequi. In our crimnal jurisdiction there is a
tender of a pardon on condition of full disclosure. Section
8(2) of the Crimnal Law Amendnent
704
Act is enabling. Wthout recourse to it an accused person
cannot be exanined as a witness in the sane case against
anot her accused. ~ To determmne whether t he accused’ s
testinony  as an approver is likely to advance the interest
of justice, the Special Judge nust have material before him
to show what the nature of that testinony wll be
Odinarily it~ is for the prosecution to ask that a
particul ar accused, out of several nay be tendered pardon
But even where the accused directly applies to the Specia
Judge, he nust first refer the request to the prosecuting
agency. It is not for the Special Judge to enter the ring
as a veritable director of prosecution. ~ The power which the
Special Judge exercises is not on his own -behalf but on
behal f of the prosecuting agency and nust, ‘therefore, be
exercised only when the prossecuting joins tendered pardon
because it does not need approver’s testinony. It may also
not like the tender of pardonto the the crine or the worst
of fender. The proper course for the Special Judge is to ask
for a statenment fromthe prosecution on the request of the
prisoner. If the prosecution thinks that the tender of
pardon will be in the interests of a successful prosecution
of the other offenders whose conviction is not easy  w thout
the approver’s testinony, it will indubitably agree to the
tendering of pardon. The Special Judge (or the Magistrate)
must not take on hinself the task of determning the
propriety of tendering pardon in the circunmstances ~of the
case. The |learned Special Judge did not bear t hese
considerations in mnd and took on hinself —something from
whi ch he shoul d have kept aloof. Al that he should have
done was to have asked for the opinion of the public
pr osecut or on the proposal. But since the Public
Prosecutor, when appearing in the Hi gh Court, stated that
the prosecution also considered favourably the ~tender of
pardon to Jagasia we say no nore than to caution Mgistrates
and Judges in the matter of tender of pardon silo mptu at
the request of the accused. This practice is to be avoided.
Since the prosecution in this case also wants “that the
tender of pardon be nmade it is obvious that the appeal nust
fail. It will accordingly he dism ssed.
V. P. S
Appeal dism ssed
705




