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PETI TI ONER
SALI L DUTTA

Vs.
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T.M AND M C. PRI VATE LTD.
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BENCH:
JEEVAN REDDY, B.P. (J)
BENCH:

JEEVAN REDDY, B.P. (J)
REDDY, K. JAYACHANDRA (J)

Cl TATI ON
1993 SCR (1) 794 1993 SCC (2) 185
JT 1993 (4) 528 1993 SCALE (1)451
ACT:

Code of Civil Procedure, 1908:
Oder 9, Rule 13-Setting aside ex-parte decree against

def endant - Cause for non-appearance-|nproper advice of
advocat e- Whet her a sufficient cause-Held: Cannot as a rule
be accepted-party cannot disown its advocate and seek
relief.

HEADNOTE:

The suit flied by the appellant for ejecting the respondents
l[imted conpany, fromthe suit prem ses, was decreed ex-
parte by the trial court since neither the advocate nor the
respondent -t enant, appeared when the case cane up for final-
heari ng. Thereafter, the respondent-conpany flied an
application to set aside the ex-parte decree, stating that
the non-appearance of the respondent-tenant was due to the
advi ce tendered by the advocate-on-record to the effect that
the respondent-tenant need not be present at the hearing of
the suit till the disposal of the two interlocutory
applications filed by the respondent-tenant Accordingto it,
there was sufficient cause to set aside the ex-parte decree
within the nmeaning of Order 9 Rule 13 C.P.C. The-trial court
di smissed the said application. The appeal against the
trial court’s order was al so dismssed by a Division Bench
of the H gh Court. However, before the judgment was signed
by the Ilearned Judges, an application was noved hy the
respondent-tenant for alteration or nodification and/or
reconsi deration of the judgment on the ground “that the
respondents’ counsel could not bring to the notice of the
Court, the decision of the Supreme Court in the case of
Rafiq and Anr. v. Miunshilal and Anr., AIR 1981 SC 1400 which
supported respondent-tenant’s case. This was opposed by the
appel | ant on the ground that once the judgnent was
pronounced in open court, it was final and that matter could
not be reopened, just because a relevant decision was not
brought to the notice of the court. However, the Division
Bench reopened the case on the ground that technicalities
should not be allowed to stand in the way of doing justice
to the parties and all owed t he appeal
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rel ying on the decision.
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In the appeal before this Court on behalf of the appellant
It was contended that the decision in the case of Rafigq did
not support the respondents’ case and the H gh Court had
erred in holding otherwi se, Inasnuch as the respondent-
tenant in the Instant case was a private linited conpany,
managed by persons who were not only well-educated but were
practical businessnen, unlike the appellant In the case of
Rafig, who was a rustic innocent villager, placing his
entire trust In his advocate.

On behalf of the respondent-tenant it was submitted that
when the Hi gh Court had applied and acted upon a decision of
this Court, it would not be proper to set aside their order
under Article 136 of ‘the Constitution, and that t he
respondent-conpany inplicitly trusted their advocate and
acted according to his advice and should not be penalised
t herefore.

Al'l owi ng the appeal, this Court

HELD :~ 1.1. The advocate is the agent of the party. Hi s
acts and statenents made within the limts of authority
given to him are the acts and statenments of the principal
i.e., the party who engaged him~ It is true that in certain
situations, the Court may, in the interest of justice, set
side a dism ssal order or an ex-parte decree notw thstanding
the Negligence and/ or m sdeneanour of the advocate where It
finds that the client was an innocent litigant, but there is
no such absolute rule that a party can-disown its advocate
at any tinme and seek relief No such absolute i munity can be
recogni sed. Such an absolute rul e woul d make the working of
the systemextrenely difficult. [801Q

1.2. The instant case was an on-going suit posted for fina
hearing after a | apse of seven years of its institution. It
was not a second appeal riled by a villager residing away
from the city, where the Court is |ocated.” The respondent
is also not a justice ignorant ~villager but a private
l[imted conpany with its head-office at the place where the
court is |located and managed by educated businessnen who
know where their interest lies. It is evident that when
their interlocutory applications were not di sposed of before
taking up the suit for final hearing, they felt piqued and
refused to appear before the court. My be, it was part of
their delaying tactics as alleged by the appellant. My be
not . But one thing is clear they chose to non-cooperate
with the court. Having adopted such a stand towards the
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Court, the respondent has no right to ask ~its ~1ndulgence.
Putting the entire blame upon the advocate and trying to
make It out as if they were totally unaware of the nature or
significance of the proceedings |Is a theory which cannot be
accepted and ought not to have been accepted. [802A-C]

1.3. It is difficult. to believe that the respondents
implicitly believed their advocate’ s advice. Being educated
busi nessnen they woul d have known that non-participation at
the final hearing of the suit would necessarily result In an
adverse deci sion. This Court is not prepared to believe
that such an advice was in fact tendered by the advocate.
No advocate worth his salt would give such advice to his
client. Secondly, there are several contradictions in his
deposition. Therefore, the story set up by the respondent-
conpany in its application under Oder 9 Rule 13 is an
after-thought and ought not to have been accepted by the
Di vi sion Bench, nore particularly, when it had rejected the
very case in its earlier judgnent [800G H, 80lAE]

Rafig and Anr. v. Minshilal and Anr., A l.R 1981 S.C 1400,
di stingui shed.
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JUDGVENT:

ClVIL APPELLATE JURISDICTION : G vil Appeal No. 429 of 1993.
From the Judgnent and Order dated 3.3.92 of the Calcutta
H gh Court in A.O O No. 1036 of 1990.

A. K Ganguli and H K Puri for the Appellant.

N.S. Hegde, Anil Agrawala and L.P. Agrawala for t he
Respondent s.

The Judgnent of the Court was delivered by

B.P. JEEVAN REDDY, J. Heard the counsel for the parties.
Leave granted.

The appeal is preferred by the plaintiff against the
j udgrment and order of a Division Bench of the Calcutta High
Court al | owi ng t he appeal preferred by t he
respondent / def endant .~ The appeal before the H gh Court was
directed against an order of the City CGvil Court, Calcutta
dismssing an application filed by the defendant to set
asi de the ex-parte decree passed against him under Oder 9
rule 13 of the Gvil Procedure Code.
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The relevant facts may be noticed briefly.

The plaintiff/appellant filed a suit for ejecting the
def endant -t enant on the ground of default in paying rent and
also on the ground that the such premises are required for
his own use and occupation. The suit was posted for fina
hearing on June 9, 1988 seven years after its institution
On an earlier occasion, the defendant had filed two
interlocutory applications, oneunder Order 14 rule 5 and
the other under Order 6 rule 16 C.P.C. On 19th May, 1988 the
Cty Cvil Court had passed an order on the sai d
applications observing that the said applications shall be
considered at the final hearing of the suit. According to
the defendant (as per his statement made in the application
filed by himfor setting aside the -ex-parte decree) his
advocate advised himthat he need not be present at the
hearing of the suit on 9.6.1988, and thereafter till the
applications filed by himunder Order 14 rule 5 and Oder 6
rule 16 C.P.C. are disposed of Be that as it may, on 9th
June, 1988, the advocate for the defendant prayed for an
adj our nnent till the next day. It was adj our ned
accordi ngly. On 10th June, neither the advocate for the
def endant nor the defendant appeared, with the result the
def endant was set ex-parte. Hearing of the suit was com
menced and concluded on 11th June, 1988. The suit was
posted for delivery of judgment to 13th June, 1988. ~On 11th
June, 1988, an application was nade on behalf of the
defendant stating the circunstances in which ‘his advocate
had to retire fromthe case. This application, however,
contai ned no prayer whatsoever. The suit was decreed ex-
parte on 13th June, 1988. Thereafter the defendant filed
the application to set aside the ex-parte decree. In this
application he referred to the fact of his filing two inter-
| ocutory applications aforesaid, the order of the court
thereon passed on 19th May, 1988 and then stated "due to the
advi ce of the Ilearned advocate on-record t hat your
petitioner need not be present at the hearing of the suit on
9.6.1988 and thereafter till the disposal of the application
filed under Order 6 rule 16 and Order 14 rule 5 read wth
Section 151 of the Code of Civil Procedure in the above

suit," the defendant did not appear before the Court. It
was stated that M. Ravindran the Principal Oficer of the
def endant Conpany was out of town on that date. It was

submitted that because the defendant had acted on the basis
of the advice given by the advocate-on-record of the
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def endant, there was sufficient cause to set aside the ex-
parte decree within the nmeaning of Order 9 rule 13 C P.C
The Trial Court dism ssed the said application agai nst which
an appeal was preferred by the defendant to the Calcutta
Hi gh Court. The appeal was heard by a

798

Division Bench and judgment pronounced in open court on
8.7.1991 dism ssing the appeal. However, it appears, before
the judgnment was signed by the | earned Judges constituting
the Division Bench, an application was noved by t he
defendant for alteration or nodification and/or reconsidera-
tion of the said judgment mainly on the ground that the
def endants’ counsel could not bring to the notice of the
Division Bench the decision of this Court in Rafiq and
anot her v. Munshilal and another, AR 1981 SC 1400 and that
the said decision clearly supports the defendants, case.
The counsel for the plaintiff opposed the said request. He
submitted  that ~once the judgnent was pronounced in open
court, it ‘'was final and that matter cannot be reopened | ust
because a rel evant decisi on was not brought to the notice of
the Court. After hearing the counsel  for both the parties,
the Division Bench reopened the appeal on the ground that
"technicalities should not be allowed to stand in the way of
doing justice to the parties.’” The Bench observed that when
they di sposed of the appeal, their attention was not invited
to the decision of this Court in Rafiqg v. Minshilal and that
in view of the said judgnment they were-inclined to reopen
the nmatter. The Divi si on Bench was-of the opinion that
"after a judgnment is delivered by the H gh Court ignoring
the decision of the Supreme Court or in disobedience of a
cl ear judgnment of the Suprenme Court, it would be treated as
nonest and absolutely without jurisdiction....... when our
attention has been drawn that our Judgnent is per incuriam
it is our duty to apply this decision and to hold that our
Judgnent was wrong and |iable to be recalled."” (W express
no opinion on the correctness of the above prem se since it
is not put inissue in this appeal). Accordingly, the
Di vi sion Bench heard the counsel for the parties and by its
Judgnent and Order dated 3rd March, 1992 all owed the ~appea
mai nly relying upon the decision of this Court in Rafigq.

In this appeal Shri Ganguli, |earned counsel- for the
appel l ant/plaintiff submtted that the decision in Rafiq
does not support the defendant’s case and that the Calcutta
Hi gh Court has erred in holding otherwise. It is ~submtted
that the defendant in this case is a  private limted
conpany, managed by persons who are not only well-educated
but are practical businessnen unlike the appellant in Rafiq
who was a rustic innocent villager placing his entire trust
in his advocate. On the other hand, Shri Santosh Hegde, the
| earned counsel for the defendant/respondent subnmitted that
when the Hi gh Court has applied and acted upon a deci si on of
this Court, it would not be proper to set aside their | order
under Article
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136 of t he Constitution. He subm tted t hat t he
def endant/conpany inplicitly trusted their advocate and
acted according to his advice and should not be penalised
t herefore.

Since the judgnent under appeal is exclusively based upon
the decision of this Court in Rafiqg it is necessary to
ascertain what precisely does the said decision say. The
appellant Rafiq had preferred a second appeal in the
Al'l ahabad Hi gh Court through an advocate. Hi s advocate was
not present when the second appeal was taken up for hearing
with the result it was dism ssed for default. The appell ant
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then noved an application to set aside the order of
di smissal for default which was dism ssed by the H gh Court.
The correctness of the said order was questioned in this
Court. The matter cane up before a Bench conprising D A
Desai and Baharul Islam JJ. D.A Desai J. speaking for the
Bench observed thus:
"The disturbing feature of the case is that
under our present adversary |egal system where
the parties generally appear through their
advocates, the obligation of the parties is to
sel ect his advocate, brief him pay the fees
demanded by himand then trust the |earned
advocate to do the rest of the things. The
party nmay  be a villager or may belong to a
rural area and nmay have no know edge of the
Court’s procedure. After engaging a |awer,
the party may remain suprenely confident that
the lawyer will look after his interest. At
the time of the hearing of the appeal the
personal appearance of the party is not only
not required but hardly useful. Ther ef ore,
the party having done everything in his power
to effectively participate in the proceedings
can rest assured that he has neither to go to
the 'High Court toinquire as to what 1is
happening in the High Court with regard to his
appeal nor is he to act as a watch-dog of the
advocate that the latter appears in the matter
when it is listed. it is no part of his job.
It was then argued by the counsel for the respondent in that
appeal that a practice has grown up in the Hi gh Court of
Al | ahabad anong the | awers to renmain absent when they did
not |like a particular bench and that the absence of the
appel l ant’s advocate in the H gh Court-was in accordance
with the said practice, which should not be encouraged.
Wi l e
800
expressing no opinion upon the existence or justification of
such practice, the |earned Judge observed that Jif the
di smissal order is not set aside "the only one who would
suffer would not be the | awer who did not appear but the
party whose interest he represented,” and then nmade the
foll owi ng further observations:
"The problemthat agitates us is whether it is
proper that the party should suffer for the
i naction, deliberate onission, or nisdemeanour
of his agent. The answer obviouslyis in the

negati ve. May be that the |earned advocate
absent ed hi nsel f del i berately or
intentionally. W have no nmaterial for
ascertaining that aspect of the nmatter. We

say nothing nore on that aspect of the matter.
However, we cannot be a party to an innocent
party suffering injustice merely because his
chosen advocate defaul ted."
The question is whether the principle of the said decision
cones to the rescue of the defendant respondent herein
Firstly, in the case before us it was not an appea
preferred by an outstation litigant but a suit which was
posted for final hearing seven years after the institution

of the suit. The defendant is a private linted conpany
having its registered office at Calcutta itself. The
persons incharge of the defendant-conmpany are not rustic
villagers nor they are innocent illiterates unaware of Court

pr ocedures. Prior to the suit coming up for final hearing
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on 9th June, 1988 the defendant had filed two applications
wher eupon the Court ordered that they will be considered at
the time of the final hearing of the suit. The plaintiff’s
case no doubt is that the said applications were part of
del ayi ng tactics being adopted by the defendant-tenants with
a view to protract the suit. Be that as it my, the
defendant thereafter refused to appear before the court.
According to the defendant, their advocate advi sed themthat
until the interlocutory applications filed by them are
di sposed of, the defendant need not appear before the Court
whi ch neans that the defendants need not appear at the fina

hearing of the suit. It may be renmenbered that the Court
proposed to consider the said interlocutory applications at
the final hearing of the suit. It is difficult to believe
that the defendants inmplicitly believed their advocate’s
advi ce. Bei ng educat ed businessnen they would have known
that non-participation at the final hearing of the suit
woul d necessarily result in an adverse decision. Indeed. we

are not prepared to believe that such an advice was in fact
t ender ed by
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the advocate. No advocate worth his salt would give such
advice to his client. ~ Secondly, the several contradictions
in his deposition which are pointed out. by the Division
Bench in the inpugned order go to show that the whole story
is alater fabrication. The following are the observations
made in the Judgrment of the DivisionBench with respect to
the conduct of the said advocate: "we found that the said
| earned advocate conducted the proceedings in a nost
i mproper manner and that his absence on 10t h-June, 1988 and
on subsequent date was not only discourteous but possibly a
dereliction of duty to his client.......: the | earned
advocate had forgotten his professional duty in not ' naking
inquiry to the Court as to what happened on 10th, 11th and

13th June, 1988........ the | earned advocate acted in a npst
perfunctory manner in the matter and the |earned advocate
dealt with the matter in a nost (unusual manner. W& ' have

also found that the said | earned advocate had nade serious
contradiction in the deposition before the court below. The
| earned advocate in his deposition stated that he did not
file an application for adjournment on 9th June, 1988. But
from the record it was evident that it was on the basis of
the application filed on 9th June, 1988, the case was
adjourned for cross-examnation of the wtnesses whose
exam nation was called on the next date." The above facts
stated in the deposition of the advocate show that he indeed
made an application for adjournnent on the 9th June, 1988 to
enabl e himto cross exam ne the witnesses on the next date.
Therefore, his present stand that he advised his client’ not
to participate in the trial fromand including 9th /June,
1988 onwards is evidently untrue. W are, therefore, of the
opinion that the story set up by the defendant 'in his
application wunder Order 9 rule 13 is an after-thought and
ought not to have been accepted by the Division Bench in-its
order dated 3rd March, 1992 nore particular when it had

rejected the very case in its earlier Judgnent dated
8.7.1991.

The advocate is the agent of the party. Hs acts and
statements, made within the l[imts of authority given to
him are the acts and statenents of the principal i.e. the
party who engaged him It is true that in certain

situations, the Court nay, in the interest of justice, set a
side a dism ssal order or an ex-parte decree notw thstanding
the negligence and/or mi sdenmeanour of the advocate where it

finds that the client was an innocent litigant but there 1is not such abso
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lute rule that a party can disown its advocate

at any tine and seek relief. No such absolute immunity can
be recogni sed. Such an absolute rule woul d nake the working
of the systemextrenely difficult. The observations made in
Rafi q must be understood in

802

the facts and circunstances of that case and cannot be
under st ood as an absol ute proposition. As we have nenti oned
her ei nabove, this was an on-going suit posted for fina
hearing after a | apse of seven years of its institution. It
was not a second appeal filed by a villager residing away
fromthe city, where the Court is |located. The defendant is

also not arustic ignorant villager but a private limted
conpany with its head-office at Calcutta itself and nmanaged
by educat ed busi nessnen -who know where their interest |Iies.

It is evident that when their applications were not disposed
of before taking up the suit for final hewing they felt

pi qued . and refused to appear before the court. My be, it
was part of “their delaying tactics as alleged by the
pl ai ntiff. May -~ be not. But onething is clear t hey

'chose to non-cooperate with the court. Having adopted such
a stand towards the Court, the defendant has no right to ask
its indulgence. Putting the entire blanme upon the advocate
and trying to nake it. out as if they were totally unaware
of the nature or significance of the proceedings is a theory
which cannot be accepted and ought  not. to have been
accept ed.

For the above reasons, the appeal is allowed. The order of
the Division Bench of ‘the Cal cutta_ H gh Court dated 33.1992
is set aside and its order dated 8.7.1991 is restored. The
conpany-defendant shall bear the costs of the appellant in
this appeal which are assessed at Rs. 5,000.

N. P. V. Appeal al | owed.
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