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PETI TI ONER
RADHEY SHYAM GUPTA

Vs.
RESPONDENT:
U. P. STATE AGRO | NDUSTRI ES CORPCRATI ON LTD. & ANR.
DATE OF JUDGVENT: 15/ 12/ 1998
BENCH

K. VENKATASWAM , & M JAGANNADHA RAQO

ACT:

HEADNOTE

JUDGVENT:
JUDGVENT

Leave granted.

This appeal is preferred by the appellant
guestioning the judgnent of the High Court of Allahabad
dated 10.12. 97 (Lucknow Bench) which reversed the Judgnent

of the Admi nistrative Tribunal 111, Lucknow in claimNo. 686
of TIII of 1977 dated 3.12. 80.

The appellant was working in t he r espondent

Cor poration as Seni or Accountant from 27.7.1970. On

17.7.1973, he was appointed as Branch Manager and posted at
the Meerut Division of the respondent Corporation and
transferred to various places. He was posted-at Faizabad as
Branch Manager on 3.10.1975 and whil e he was working there,
he received a letter dated 12.1.1976 fromthe Managi ng
Director on 15.1.1976 alleging that one person by nanme Jai
Chandra Lal conplained that the appellant had fraudul ently
taken Rs. 2000/- fromhimand that the .appellant _should
therefore offer his explanation. The appellant denied the
al l egation and submtted his explanation on 22.1.1976 was
subm tted by one Sri Ram Pal Singh, General Mnager
(Fertiliser) without issuing any Charge Menp . or giving
heari ng. Copy of the report was also not given to the
appel l ant. Thereafter, on 23.1.1976, a sinple “order of
term nation was passed stating that the appellant had been
appoi nted as Branch Manager by order dated 17.7.1973, and
Condition No.3 of the appointnent order provided that the
services of the appellant could be terminated at any tine
after giving one nmonth's notice or one nonth’'s day in lieu
thereof and that his services were being termnated with
i medi ate effect in terns of the aforementioned Condition
No. 3 of the appointnment order. It was stated that the
appel lant could obtain one month’s day fromthe Cenera
Manager (Fertiliser), Lucknow.

It was t he appel l ant’s case bef ore t he
Admi ni strative Tri bunal , Lucknow, t hat t hough t he
term nation order appeared to be innocuous, it was stil

punitive in nature inasnuch as it was based on an experts




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 11

report of inquiry by the said RamPal Singh and that the
al l egation of accepting a bribe in a sumof Rs. 2000/- was
not nerely the notive but the very foundation of the order
of termnation. The appellant also raised a plea of
mal af i des agai nst the said Shri Ram Pal Singh who allegedly
bore a grudge against the appellant as the appellant while
working at Meerut in 1973-74 had nmde certain serious
conpl ai nts agai nst one Bal bir Singh Chauhan, Assistant Sal es
Oficer-1 - who was a close friend of the said Shri Ram Pa
Singh. 1In fact, soon after the appellant conpl ai ned agai nst
Bal bir Singh, a letter of transfer is said to have been
engi neered and the appellant was transferred to Varanasi on
9.5.74. Various details have been given to prove mal afi des.
The Adm nistrative Tribunal, Lucknow in its order
dated 31.12.80 accepted the appellant’s contention and
allowed the appellant’s -application and guashed t he
term nation order declaring it to be violative of principles
of natural Justice and hence viod. It also held that the
inquiry report of Shri Ram Pal Singh was a nal afi de one. It
was however stated that the respondents would be at |I|iberty
toinitiate regular inquiry if they so desired and deal with
the appellant’s case in accordance with | aw
Aggrieved by the said judgment, the respondent
Corporation filed Wit Petition No. 1591 of 1981 and the
sanme was all owed by the H gh Court on 10.12.97 hol di ng that
though an inquiry was conducted by Shri ‘Ram Pal Singh and a
report was given against the appellant, the same was
conducted "to assess the work" of the appellant as it was
decided to dispense with his tenporary service in ternms of
Condition No.3 of the order of appointnent, which pernmtted
such termnation on paynent of one nonth's salary or after
giving one nmonth's notice. That was why a sinmple order of
termnation was passed and it did not cause any stigma
i nasmuch as it did not refer to any disciplinary inquiry.
There was "sufficient material " to i ndi cate t he
unsati sfactory work and conduct of the appellant. The Hi gh
Court referred to various decisions relied upon by the
appel l ant and said that they did not apply. It however held
that the ruling of this Court in State of U P. vs. Kausha
Ki shore Shukla (1991(1) SCC 691) was in- point, t hat
whenever, the conpetent authority was satisfied that the
work and conduct of a temporary enpl oyee was not
satisfactory, it <could pass a sinple order of termnation
and such an order could not be treated as one of punishnent.
The Hi gh Court also referred to Triveni Shanker ~Saxena vs.
State of U P. [1992 Suppl. (1) SCC 524] and State of U. P.
vs. Km Premata Msra [1994 (4) SCC 189]. The H gh Court
hel d as foll ows:
“I'n view of the law | aid down by the Hon' bl e Suprene
Court, we are of the opinion that the tenporary
services of the respondent No.1 have “not been
term nated by way of punishment founded 'on any
m sconduct but on the other hand, the competent
authority has found that the respondent No.1l was not
fit to be continued in services on account  of
unsati sfactory work and conduct. There is no
material to establish that the respondent No.1 had
out standi ng or neritorious service record."
It further observed:
"Further in view of the law laid down by Hon ble
Supreme Court, even if sone parte prelimnary
inquiry has been conducted or disciplinary inquiry
was initiated to inquire into sone msconduct, it is
the potion of the conpetent authority to wthdraw
the disciplinary proceedi ngs and take the action of
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term nation of service under the terns of

appointnent and the sane would not be by way of

puni shrment . "
One this reasoning, the Wit Petition of t he
Corporation was allowed, the order of the Tribunal was set
aside and the term nati on order was uphel d.
Aggri eved by the Judgnent of the H gh Court, the
appel | ant has preferred this appeal. It is contended by the
| earned senior counsel for the appellant Sri ML. Verma
that the H gh Court had assuned that the inquiry was a
prelimnary inquiry report but it was in fact a final one
whi ch gave findings as to the quilt of the appellant in
regard to the allegation of receiving a bribed of Rs.
2000/- and the said finding. was arrived at by exan ning
wi tnesses behind the ~back of the appellant and therefore
there was a clear violation of principles of natura
justice. In other words, the findings in the inquiry report
were the ' foundation’ for the termnation. This was not a
case where sone al l egations against the appellant were the
"nmotive'.. It was permssible for the Court to go behind the
order and- find out if it was punitive in nature. It was
al so argued that the Hi gh Court was in error in not going
into the question of mal afides even though the Tribunal had
held that the inquiry report was vitiated by mal afi des.
On the other hand, |earned counsel for t he
respondent, Sri J.M / Khanna nade a vehenent subni ssion that
the termination was the result of a prelinmnary inquiry and
it was always permissible to rely on ~such an  inquiry and
pass a sinmple order termnation by giving a one month’s
notice or giving one nonth’s pay in lieu  thereof. He
contended that it was not perm ssible for the Court to | ook
into the report given by Sri RamPal Singh to the  Genera
Manager as the same was confidential in nature. The Court
could not go behind the order
On the basis of the above contention, the follow ng
poi nt arises for consideration:
Whet her the report of Sri Ram Pal Singh was a
prelimnary report and whether it was the notive or the
foundation for the termination order and whether it was
perm ssible to go behind the order?
On this point, the question is whether the contents
of the report dated 22.1.76 of Sri Ram Pal Singh agai nst the
appel l ant were the notive or foundation for the termnation
order dated 23.1.76 issued by the General Manager?
Now, there are two lines of cases decided by this
Court which deal with the question in issue. Incertain
cases of tenporary servants and probationers, this Court has
taken the view that if the experts inquiry or report are the
notive for the termnation order, then the termnation is
not to be called punitive nerely because principles of
natural justice have not been followed. On the other hand.
there is another line of cases where this Court has held
that the facts revealed in the inquiry are not the notive
but the foundation for the termnation of the services  of
the tenporary servant of natural justice have not been
foll owed, and such orders are to be declared void. Thi s
Court has held that for finding out whether a given case
falls within either of these two categories, it is
perm ssible for the Hi gh Court or Adm nistrative Tribunal to
go behind the order and look into the record of the
proceedi ngs, the antecedent and attendant circunstances
culmnating in the order of termnation
In what situations the allrgations of m sconduct
will be the notive and in what cases they wll be the
foundation, it is argued, is not clear enough.
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In fact, Krishna lyer, J. his characteristic style
described the words 'form substance, notive and foundation
as the face of an inscrutable sohink, baffling |awers and
j udges alike. [ See Sansher Singh vs. State of Punjab 1974
(2) SCC 831 (at 889)]. According to him the need in this
branch of law is to lay down a sinple test which can be
grasped by the admnistrator or Civil servant w thout nuch
subtlety.
De Smith says, as to procedural fairness where
prelimnary inquiries are conducted (See 5th Ed., 1995 (page
491, para 10.027) that the question of "proximty between
i nvestigation and act or decision” depends on the degree of
proximty so far as the person affected claimng a right of
hearing is concerned. He says:
"Thus, a person enpowered or required to conduct a
prelimnary i nvestigation with a Vi ew to
recommendi ng or deci ding whether a formal inquiry or
hearing (which may lead to a binding and adverse
deci sion) should take place, is not normally under
any obligation to comply wth rules of fairness
(Beethamvs. Trinided Cenent Co. 1960 A C.. 132;
Medi cal Board of Queens Land vs Byne College of
Physi ci ans, ex P Sanmuels (1996) 58 D.L.R (2ND) 622;
Re; Drummobyne M C. (1962). S R (N.S.W) 193
But he may be pl aced under such an obligation if his
investigation is an integral part of a process which
nmay termnate in action adverse to the interest of a
person claimng to be heard before him (W seman
vs. Borneman 1971 AC 297). Re: Al General Canada
and Canadi an Tabacoo Manufacturers’ ~Council (1986)
26.D.L.R (4th) 677."
The above principles stated in De Smith are, as we
shal |l presently see, very close to what is laid down in
Sansher Singh's case and other cases decided by this Court.

It is, therefore, necessary to refer to the

devel opnent of the law in this branch between 1958 to 1974
in the first phase - a devel opnent which was noticed by
Krishna lyer, J. in the above case and also by E.S.

Venkat aram ah,J. (as the then was) in Anoop Jaiswal vs.
Government of India (1984 (2) SCC 369).

There are atl east seven Constitution Bench Judgnents

and & Judgnment of seven Judges of this Court on this issue.
It will be seen that formstage to stage the | aw has been
devel oped.

The first decision of the Constitution Bench was in

Par shottam Lal Dhingra vs. Union of India [AR 1958 SC

826] . There a twin test was |laid down - whether the order
in terms of the appointnent gave a right to termnate and
whet her the order was punitive in nature. |f msconduct was
notive, the order was not punitive but if it was the
foundation it was punitive. |In that case, the enployee was

working in a higher post in an officiating capacity and that
appoi ntnent was term nated and he was reduced in rank. S R
Das, C. J. stated (para 28) (p49) that m sconduct,
negl i gence, inefficiency or other disqualification mght  be
the nmotive or the inducing factor which influenced the
Governnment to take action under the terns of the contract of
enpl oyment or the specific service rule, and the notive was

irrel evant. But if the termination was 'founded on
m sconduct , negl i gence, i nefficiency or ot her
di squal i ficati on, it would have to be treated as a
puni shnent. It was also held that the use of the word
"termination’ or 'discharge’ was not conclusive. In spite

of the use of such innocuous expressions, the Court could
still hold it be punitive. On the facts of the case the
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term nation of the officiating appointnent was based upon
certain adverse renarks and it was held that it was not by
way of puni shnent.
Next canme the decision of the Constitution Bench in
State of Bihar vs. Gopi Kishore Prasad [AIR 1960 SC 689].
Here a test of ’inquiry was |aid down. That was a case
probati oner. The Governnent had conme to the concl usion, on
inquiry, that the respondent was unsuitable for the post
hel d on probation. Because of the inquiry, Sinha, C. J.
held this to be "clearly by way of punishment."” Term nation
(without notice) but after holding an inquiry into the
al  eged m sconduct or inefficiency or sonme simlar reason
woul d be puni tive. CGovernment could not, "brand him
di shonest and i nconpetent without inquiry." If it did so, it
woul d be by way of punishnent, but not if the position "was
that he was found unsuitable’ , w thout holding an inquiry.
Bot h Dhingra and Gopi Kishore Prasad were deci ded when the
law in this branch was just developing.
However Shah,J. (as he then was) in State of Orissa
vs. Ram'Narayan Das [1961 (1) SCR 606] gave a new di nension
to the [legal principles. That case also related to a
probati oner but was governed by Rule 55-B of the GCvi
Services (Cassification, ~Control and Appeal) Rules which
was a special provision and which stated that "where it is
proposed to termnate the enploynent of a probationer
whet her during or at the and of the period of probation, for
any specific fault or on account of his wunsuitability for
the service, the' probationer shall" be apprised of the
grounds of such proposal and given an opportunity for show
cause against it, before orders-are passed by the authority
conpetent to termnate the enploynent." if the test of
"industry’ laid down by Sinha, CJ] was to be applied, every
term nation of a probationer nade by following the rule and
conducting an inquiry would becone punitive. The ’industry
test’ (as pointed out by Krishna Iyer, J. in Sansher
Singh’s case broken down. A new test had to invented.
Therefore Shah, J. (as he then was) laid domm a new test
which required that one should [ook into "object or purpose
or the inquiry" and not nerely hold the ternination 'to be
punitive merely because of an antecedent industry. J.C.
Shah, J (as he then was) said:
"Whether it ampunts for an order of disnissa
depends upon the nature of the inquiry, if any, the
proceedi ngs taken therein and the substance of the
final orders passed on such inquiry."
The Ilearned Judge pointed out that the enployed
bei ng a probationer, "the inquiry agai nst the respondent was
for ascertaining whether he was fit to be confirnmed." His
Lordship pointed out that this inquiry was not of the sane
nature as an inquiry into charges of m sconduct, negligence,
i nefficiency or other disqualification. On the “facts of
thee case, the termnation of a probationer was upheld
i nasmuch as the purpose of the inquiry was to find out if
the enpl oyee could be confirmed. The purpose of the inquiry
was not to find out if he was guilty of any m sconduct,
negl i gence, inefficiency or other disqualification
We then come to the third case decided by the
Constitution Bench in Mdan Gopal vs State of Punjab (AR
1963 SC 5312. Here Shah, J. (as he then was), applied the
same principle laid down earlier by himout in this case he
hel d the order was punitive. That was a case of a tenporary
enpl oyee. There was a report of the Settlement Oficer
about the ’'misconduct’ of the enployee and the term nation
was based on the said report. It was, therefore, held that
though the order of termnation was an order sinpliciter
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still the Court could go behind the sane and further if thee
foundation was the finding as to m sconduct, then the order
was punitive. The termination order was quashed, even

though the enployee participated therein because t he
statutory procedure for a regular departnental inquiry was
not followed. Enphasis was again nade on the "purpose of
the inquiry". The distinction between the earlier case and
this case was that while in Ram Narayan Das’ Case, the
inquiry was nmade to find out if the probationer could be
continued and confirmed and was, therefore, not punitive,
the position in the Madan Gopal’'s case was that the inquiry
by the Settlenment Oficer was to find out if the enployee
was guilty of msconduct.  In fact the term nation order was
based on the inquiry held behind his back and was held to be
punitive. In Ravindra Chandra vs. Union of India (AR 1963
SC 1552), being a case of a probationer to whom Rul e 55-B of
the Central Rules applied, Wnchoo J. (as he then was)
uphel d the order on the ground that the limted purpose of
the inquiry was to find out whether he could be 'retained or
not’ in. 'the service. In other words, the inquiry was not
with a viewto see if the enployee had mi sconducted in his
duties. This case was sinilar to Ram Narayan Das case.

The theory of ’'object of the inquiry was further
enphasi sed by the Constitution Bench in Jagdish Mtter vs.

Uni on of I ndia. [AILR 1964 SC 449]. That was a case of a
temporary enpl oyee. /The discharge from'service was by way
of an order ’sinpliciter’. But there, an inquiry was held

and the term nation order was based on it as it stated on
its face that it was ’'found undesirable to retain the
enpl oyee and hence his services were being term nated. The
order was held to be punitive on its face and was quashed.
Gaj endragadkar, J. (as he then was) discussed the  earlier
cases and held that in every case the purpose of the inquiry

was cruci al . If the inquiry was held ’'only for the purpose
of deciding whether the tenporary servant shoul d be
continued or not, it could not be treated as punitive and
that the notive operating in the mnd of the authority was
not rel evant. But "the fromin which the order term nating
the service is expressed will not be decisive." It was held
that "what the Court will have to examine in each case would

be, having regard to the material facts existing upto the
time of discharge, is the order of discharge in substance
one of dismssal". Therefore, the ’'formi was not of
i nportance but the 'substance’ was.

Finally, we come to the seventh case, Chanpakl al

Chi manl al Shah vs. Union of India [AIR 1964 SC 1854], a
case strongly relied upon by the |earned counsel” for the
respondent, Shri J.M Khanna. Here, it was the case of a
prelimnary inquiry which was intended to find out if a
prima facia case was made cut to start a  regular
departrental inquiry. The question was whether a termnation
order passed soon after the conpletion of the prelininary
inquiry could be treated as punitive. Wanchoo, J. (as he
then was) held that it could not be as held. Once the
prelimnary inquiry was over, it was open to the enployer
not to nmake a regular inquiry for proving the quilt of the
enpl oyee. The enployer could stop at that stage and pass a
sinple order of termination. The facts as gathered or
revealed in the prelimnary inquiry would be the nmotive and
not the ’'foundation’ since there was no inquiry as to their
correctness nmde. The order could not be quashed as being
puni tive.

We finally cone to the seven Judge Judgnent rendered

in Sansher Singh vs. State of Punjab [1974 (2) SCC 831] to
which we made a brief reference at the beginning of this
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Judgnent. The case concerned two Judicial Oficers. So far
as the termnation order passed against Sri |shwar Chand
Aggarwal was concerned, it was quashed holding it to be
punitive as it was based on the report of an Inquiry O ficer
appointed by the Director of Vigilance. The Inquiry Oficer
recorded statenments of witnesses behind the back of the
officer and definitive findings therein were the basis for
the termnation. It was not a prelimnary inquiry. A N Ray,
C.J. held that the object of the said inquiry was (see p
055) (para 79 and 80)
"to ascertain the truth of the allegation of
m sconduct . Neither the report nor the statenents
recorded by the  Enquiry Oficer reached the
appel lant. The Inquiry Oficer gave his findings of
m sconduct. ... The order of termination was
because of the recommendation in the report.
The order of termnation of the services of
[ shwar Chand Aggar wal is clearly by way of
puni shnent in the facts' and circunstances of the
case. ... The formof the order is not decisive as
to whether the order is by way of punishnent. Even
an innocupusly worded order term nating the service
may, in the facts ~and circunmstances of the case
establish that an inquiry into allegation of serious
and grave/ character of m sconduct involving stigm
has been made in infraction of Article 311. |In such
a case, the sinplicity of the formof the order will
not give any sanctity. That is exactly what has

happened in  the case of I shwar Chand Aggarwal. The
order of termmnpation is “illegal and nust be set
aside."

A NRay, CJ.. wote the opinion for hinself and

five other |earned Judges, Krishna lyer, J.  wote a separate
but concurring Judgnent where he referred to the new
dimrension to the law given by Shah, J. (as he than was) in
the sixties. The | earned Judge saidthat the words ’'form,
"substance’, 'notive’ and 'foundation’ were baffling and the
need of the hour was a sinple test.

If there was any difficulty as to what was 'notive’

or 'foundation’ even after Shansher Singh’'s case, the said
doubts, is our opinion, where renoved in Cujarat Steel Tubes
VS. Guj arat Steel Tubes Mazdoor Sangh (1980 (2) SCC 593)

again by Krishna Iyer, J. No doubt. it is a Labour nmatter
but t he distinction so far as what is ’'nptive - or
"foundation” is commn to Labour cases . and  cases of

enpl oyees in governnent or public sector. The |earned Judge
again referred to the «criticismby Shri Tripathi in this
branch of law as to what was ’'notive or| what was
"foundation’, a criticism to which reference was made in
Sansher Singh's case. The clarification given by the
| earned Judge is, in our opinion, very instructive, It reads
as follows (at page 616-617):
"Masters and servants cannot be permitted to play
hide and seek wth the |law of dismssals and the
plain and proper criteria are not to be msdirected
by term nol ogi cal cover-ups or by appeal to psygnic
by term nol ogi cal cover-ups or by appeal to psycnic
reason for t he or der, whet her disclosed or
undi scl osed. The Court will find out from other
proceedi ngs or docunents connected with the forma
order of termnation what the true ground for the

termnation is. If thus scrutinised, the order has
a punitive flavour in cause or consequence, it 1is
di sm ssal . If it falls short of +this test, it

cannot be called a punishnent. To put if slightly
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differently, a termnation effected because the
master is satisfied of the msconduct and of the
consequent desirability of terminating the service
of the delinquent servant, it is a dismissal, even
if he had the right inlawto termnate with an
i nnocent order under the st andi ng or der or
ot herw se. Whet her, in such a case the grounds are
recorded in a different proceedings fromthe fornal
order does not detract fromis nature. Nor the fact
that, after being satisfied of the quilt, the master
abandons the enquiry and proceeds to termnate.
G ven an alleged m sconduct and a |ive nexus between
it and the term nation of service the conclusion is

dismissal, even if full benefits as on sinmple
term nation, are given and non-inqurious term nol ogy
i s used.

On the contrary, even ~if there is suspicion of
mi.sconduct the master may say that he does not w sh
to bother about it and may not go into his quilt but

may feel 1ike not keeping a. man he is not happy
wi-t h. He may not like to investigate nor take the
ri sk of continuing a dubious servant. Then it is

not dismissal but- termination sinpliciter, if no
injurious record of reasons or  punitive peculary
cut-back on his full termnal benefits is found.
For, in fact, misconduct is not then the noving
factor in  the discharge. W need not chase ot her
hypot heti cal 'situations here.
In other words, it will be a case of notive if the
master, after gathering sone prima facie facts, does not
really wise to go into their truth out besides nerely not to
continue a dubious enployee. The nmaster does not want to
decide or to direct a decision about the truth of the
al l egations, but if he conducts an inquiry only for purpose
proving the msconduct and the enmployee is not heard, it is
a case where the inquiry is the foundation and the
term nation will be bad.
Subsequent to the above cases, there have been ‘a
nunber of other cases where the above principles have been
applied. W shall refer to a few of them where sone nore
princi pl es have been di scussed. In State of U.P.~ vs. Ram
Chandra Trivedi {1997 (1) SCR 462] the employee’'s service
were termnated as he allowed sone other enployee to
i npersonate himin an examnation. The order was i nnocuous
put the case was preceded by an inquiry andit was held that
the petitioner in his pleadings had not made out a case for
calling for departnmental records to exanmine if it was a case
of punishnent. That was how this case was explained by
Pat hak, J. (as he then was) in State of Maharashtra vs.
S.R Saboji [1971 (4) SCC 466]. In Anoop Jaiswal vs.
CGovernment of India [1984 (2) SCC 369] it was held while
gquashi ng the order of term nation, that it was open to the
Court to go behind the order and find out if the
report/recomrendation of the superior authority was a
canouflage and if that was the basis or foundation for the
order the report/recommendation, then it should be read
along with the order for the purpose of determining the true
character of termnation. If on a reading of the two
together, the Court reached the conclusion that the alleged
finding of msconduct was the cause or basis of the order
and that but for the report containing such a finding, the
order would not and could not have been passed, the
term nation order would have to fall to the ground as having
been passed without the officer being afforded a reasonable
opportunity. It was also held that it was wong to presume




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 9 of 11

that an order would be punitive only if a regular inquiry
was conducted exparte or behind the back of the officer
Even if it was not a regular inquiry, any other inquiry
where evidence was taken and findings were arrived behind
the back of the officer, would nake t he subsequent
term nati on bad. Vankat ar am ah, J. (as he then was)
pointed out in the above case the shift in the law as
brought about by Sansher Singh's case.
So far as Triveni Shankar Saxena vs. State of U P.
[1992 Suppl. (1) SCC 524] and State of U P. vs. PremlLata
Motors, [1994 (4) SCC 189], relied upon by the H gh Court
are concerned, in the forner case, the term nati on order was
a sinple order which did not cast any stigma and there were
several adverse entries in his confidential reports. The
term nation was as per rules. In the latter case the
enpl oyee’ s superiors conplained that the enployee was not
regular in her work, and was in the habit of |eaving office
during office hours. A sinple order of term nation
appoi ntnent. ~There~ was no prior inquiry. 1In both these
cases, the term nation orders were upheld.
We shall nowrefer to a different ‘type of cases
where a departmental inquiry was started, then dropped and a
simple order of termination was passed. |In State of Punjab
vs. Sukh Raj Bahadur [1968 (3) SCR 234], the charge meno
was served, reply given and at that stage itself, the
proceedi ngs were dropped and a term nation order was passed.
The High Court felt that the 'object of departnenta
inquiry, being to' punish the —enployee, the order of
term nation nmust be treated as punitive. This was not
accepted by a three Judge Bench consisting of Justice Shah
(as he then was) who had laid dowm in Midan Gopal's case
(AIR 1963 SC 531) the principle of 'object of theinquiry’.
This court reversed the Hi gh Court Judgment” and held that
neither Madan GCopal’'s case nor Jagdish Mtter's case (AR
1964 SC 449) applied. This was because in the case bhefore
them the inquiry did not go beyond the stage of the
explanation. No findings were given and no inquiry report
was submitted as in the above two cases. In that case (i.e.
Sukh Raj Bahadur) this Court felt that the decision in A G
Benjam n vs. Union of India (Cvil Appeal No.~ (341 of 1966
dated 13.12.1966) (SC) was nore direct. |In Benjanmin s case,
a charge nmenp was i ssued, explanation was received and an
Enquiry Oficer was also appointed but before the inquiry
could be conmpleted, the proceedings were dropped stating
t hat : "departnental proceedings wll take a much longer
time and we are not sure whether after going through all the
formalities, we will be able to deal with the accused in the
way he deserves." There also, the order was held not to be
puni tive. Fol | owi ng the above case, this court in Sukh Raj
Bahadur’s case stated that the position before them was
simlar to what happened in Benjanin's case and concl uded as
fol | ows:
"the departnmental inquiry did not proceed beyond the
stage of subm ssion of a chargesheet foll owed by the
respondent’s expl anation thereto. The inquiry was
not preceded with, there were no sittings of any
inquiry officer, no evidence recorded and no
conclusion arrived at in the inquiry."
The wunderlined words are very i mport ant and
demarcate the line of distinction. If the inquiry officer
held no sittings, did not take evidence nor record any
conclusions and if at that stage the inquiry was dropped and
a sinmple order of termnation was, passed, the same woul d
not be punitive.
In Nepali Singh vs. State of U P. (1988 (3) SCC 370)
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a three Judge Bench held the order to be punitive as it was
passed after issuing a charge neno, a reply received, even
t hough no evi dence was adduced and no findings were given.
But in a latter three Judge Bench case in State of U P. vs.
Kaushal Kishore Shukla, [1991 (1) SCC 691], Nepali Singh’'s
case was not followed as being a judgnment rendered per
incuriamas it did not consider Chanpak Lal’'s case (AR 1964
SC 1854). O course, the above case, i.e. Kaushal Kishore
Shukla’s case was one where there was an adverse entry and
only a prelimnary report and then a sinple order of
term nation was issued. That order was upheld. Simlarly, in
Conmi ssion of Food & Gvil Supply vs. P.C Saxena [1994 (5)
SCC 177]. the facts were that the departnmental inquiry was
started and dropped and this Court held the order not to be
puni tive.

It will be noticed fromthe above decisions that the

term nation of the services of a tenporary servant or one on
probation, on the basis of adverse entries or on the basis
of an assessnent that his work is not satisfactory will not
be punitive inasnmuch as the above facts are nerely the
notive and not-the foundation. The reason why they are the
notive is that the assessment is not done with the object of
finding out any misconduct on the part of the Oficer, as
stated by Shah, J. (as he then was) in 'Ram Narayan Das’s
case. It is done only with a view to decide whether he is
to be retained or continued in service. ~ The position is not
different even if a prelimnary inquiry is held because the
purpose of a prelimnary inquiry is to find out if there is
prima facie evidence or material “to initiate a regular
departrental inquiry. It has been so decided in
Chanpakl al's case. The purpose of the prelimnary inquiry
is not to find out misconduct on the part of the Oificer and
if a termnation follows w thout giving an opportunity, it
will not be bad. Even in a -case where a regul ar
departnmental inquiry is started, a charge nenp issued, reply
obtained, and an enquiry Oficer is appointed - if at that
point of time, the inquiry is dropped and a sinple notice of
termnation is passed, thee same wll not be  punitive
because the enquiry Oficer has not recorded evi dence nor
given any findings on the charges. That is what is held in
Sukh Raj Bahadur’s case and in Benjamin’s case. |In the
|atter case, the departnental inquiry was stopped because
the enployer was not sure of establishing the quilt of the

enployee. In all these cases the allegations against the
enpl oyee nerely raised a cloud on his conduct and as pointed
by Krishna Iyer, J. in Qjrat Steel Tubes case, the

enpl oyer was entitled to say that he would not continue an
enpl oyee against whom allegations were nade the truth of
whi ch the enployer was not interested to ascertain. In
fact, the enployer, by opting to pass a sinple order of
term nation as permitted by the terns of appointnent or as
permitted by the rules was conferring a benefit on the
enpl oyee by passing a sinple order of termination so that
the enployee would not suffer fromany stigma which would
attach to the rest of his career if a disnmssal or other
punitive order was passed. The above are all exanpl es where
the allegations whose truth has not been found, and were
nerely the notive.

But in cases where the ternmination is preceded by an

inquiry and evidence is received and findings as to
m sconduct of a definitive nature are arrived at behind the
back of the Oficer and where on the basis of such a report,
the termination order is issued, such an order wll be
violative of principles of natural justice inasnuch as the
purpose of the inquiry is to find out the truth of the
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allegations with a view to punish himand not nerely to
gat her evidence for a future regular departnmental inquiry.
In such cases, the ternmination is to be treated as based or
founded upon m sconduct and will be punitive. These are
obvi ously not cases where the enployer feels that there is a
nmere cl oud agai nst the enpl oyees conduct but are cases where
the enployer has virtually accepted the definitive and cl ear
findings of the Inquiry Oficer, which are all arrived at
behind the back of the enployee - even though such
acceptance of findings is not recorded in the order of
term nation. That is why the msconduct is the foundation
and not merely the notive, in such cases.

Coming now to the facts of the case before us, the

inquiry officer, Sri R P. Singh exam ned witnesses and in
his report dated 22.1.76 has said: "I conclude that Sri R P.
Gupta took a sum of Rs.2000/-  from Sri Jai Chandra Lal
thereafter referring to certain facts said they 'go to prove
the correctness of the conplaint". Not only that, he
concluded "I therefore suggest that service of Shri RS
Gupta may be terninated and one nonth salary nmay be given to
him in lied of the notice"™. The very next day, the inmpugned
sinpl e order of termnation foll owed.

In our view, it is an-absolutely «clear case where

the inquiry officer examned wtnesses, recorded their
statements and gave a clear finding of the appellant
accepting a bribe and even recomrended his term nation. Al
these were done behind the back of “the-appellant. The
Managi ng Director passed the term nation order the very next

day. It cannot in the above circunstances be stated, by any
stretch of inspection. that the report is~ a prelimnary
inquiry report. It’s findings are definitive. It is not a

prelimnary report where sone facts are gathered and a
recommendation is nade for a regul ar departmental \inquiry.
In view of the principles laid down in the cases referred to
above, this case is an obvious case where the report and its
findings are the foundation of the term nation order and not
nerely the notive. The Tribunal was right in its conclusion

The High Court was in grave error in treating such'a report
as a prelimnary report.

For all the above reasons, we set aside the H gh

Court’s Judgnment and restore the Tribunal’s order. There
will be no order as to costs.




