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ACT:

Limtation Act, 1963, S. 12(2), whether applicable to
revision petitions filed under-section 10, U P. Sales Tax
Act--Time spent in obtaining  second copy, of inpugned
order, whether to be excludedin conputing limtation period
for filing revision petitions:

HEADNOTE:

The Assi stant Commi ssioner (Judicial) Sales Tax, Bareil -
ly, disposed of the respondents’ appeal nmade against an
order of the Sales Tax Oficer. A copy of the order was
served on the respondent, but he lost it. Later, he ob-
tained another copy and filed a revision /petition under-
sectiOn 10 of the U. P. Sales Tax Act. The sane was - opposed
as being tinme-barred, but the Judge (Revision) accepted the
respondent’s contention that under-section 12(2) of t he
Limtation Act, he was entitled to exclude the time spent
in obtaining the second copy of the order, while computing
the limtation period. The question whether such exclusion
was permssible, was referred to the H gh Court ~ which an-
swered in the affirmative

The appellant contended that the U P. ~ Sales Tax Act
itself provided for a specific period of Ilimtation; and
therefore the Limtation Act was not applicable, and also
that, a copy of the order was not required to be filed wth
the revision petition, and so the tine spent ' in obtaining a
second copy coul d not be excluded in conputation of [limta-
tion.

Di sm ssing the appeal the Court,

HELD: (1 ) Where the copy served upon a party i's |ost
and there is no alternative for that party except to apply
for a fresh copy in order to be in a position to file revi-
sion petition, the tine spent in obtaining that copy would
necessarily have to be excluded under Section 12(2) of the
Limtation Act, 1963. State of Utar Pradesh v. Mhar a]
Narain & Os. [1968] 2 SCR 842 followed. [688 B--(

(2) The provisions of Section 12(2) of the Limtation
Act woul d apply even though the copy nentioned in that Sub-
section is not required to be filed alongwith the Menorandum
of appeal. The sane position should hold good in case of
revision petitions ever since Limtation Act of 1963 cane
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into force. 1686 B, D--687 F

J.N.  Surty v.T.S. Chettyar (55 |A 161), The Punjab
Co. operative Bank Ltd., Lahore v. The O ficial Liquidators,
the Punjab Cotton Press Co. Ltd. (1941) ILR 22 Lahore Series
191, WMr. Lalitkuari v. Mhaprasad N. Singh (1947) |ILR 26
Panta Series 157, Additional Collector of Custons, Calcutta
& Anr. v. Ms. Best & Co. (AIR 1966 SC 1713) S.A. Gaffoor
v. Ayesha Beghum & Ors. (C A 2406/1969 decided on 18- 8-
1970 Unreported Judgnent of Suprene Court, 1970 Vol. 2,
page 784) foll owed.
(3) For the purpose of deternmining any period of limtation
prescribed for any application by any special or local |aw,
the provisions contained in Section 12(2), inter alia. shal
apply in so far as, and to the extent to which they are not
expressly excluded by such special or local law, and there
is nothing inthe U P. Sales Tax Act expressly excluding the
application of Section 12(2) of the Limtation Act. [685 H
686 A

JUDGVENT:

ClVIL APPELLATE JURI'SDICTION: Civil Appeal No. 1726 of 1971

(Appeal by Special Leave fromthe Judgnment and Order
dated 20-4-1971 of the Allahabad H gh Court in Msc. Sales
Tax Reference No. 137 of 1970).12--1234SCl/ 76
684

S.C. Manchanda, MV. Goswanm and O P. Rana, for the
Appel | ant s.
The Judgrent of the Court was delivered by

KHANNA, J. This is an appeal by special |eave against
the judgnent of Allahabad H gh Court whereby the Hi gh Court
answered the follow ng question referred to it under section
11 ( 3 ) of the UP Sales Tax Act (hereinafter referred to as
the Act) in favour of the dealer-respondent and against the
revenue:

"Whether  the tine taken by the dealer in
obt ai ning another copy of the inpugned appellate
order could be excluded for the purpose of [imta-
tion for filing revision under section 10 (1 ) of
the UP Sal es Tax Act when one copy of the appellate
order was served upon the deal er under the provi-
sions of the Act ?"

The matter relates to the assessnent year 1960-61. An
appeal filed by the respondent against the order of -the
Sales Tax O ficer was disposed of by the Assistant Comm s-
sioner (Judicial) Sales Tax, Bareilly. The copy of the
appel l ate order was served on the dealer respondent on
August 2, 1965. The respondent, it appears, |ost the copy of
the appel |l ate order which had been served upon'him On June
15, 1966 the respondent made an application for obtaining
another copy of the above order. The copy was ready on
August 17, 1967 and was delivered to the respondent on the
follow ng day, i.e. August 18, 1967. Revision under - section
10 of the Act was thereafter filed by the respondent before
the Judge (Revision) Sales Tax on Septenber 9, 1967. Sub-
section (3B) of section 10 of the Act prescribes the period
of limtation for filing such a revision. According to that
sub-section, such a revision application "shall be nade
within one year fromthe date of service of the order com
pl ai ned of but the Revising authority may on proof of suffi-
cient cause entertain an application within a further period
of six nonths." Question was then agitated before the Judge
(Revision) as to whether the revision application was within
time. The respondent clai ned that under section 12(2) of
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the Limtation Act, he was entitled to excluded in conputing
the period of limtation for filing the revision, the tine
spent for obtaining a copy of the appellate order. Thi s
contention was accepted by the Judge (Revision). He also
observed that the fact that the said copy was not required
to be filed along with the revision petition wuld not stand
in the way of the respondent relying upon section 12(2) of
the Limtation Act. The Judge (Revision) thereafter dealt
with the nmerits of the case and partly allowed the revision
petition. At the instance of the Comm ssioner of Sales Tax,
the question reproduced above was referred to the High
Court. The Hi gh Court, as stated above, answered the ques-
tion in favour of the respondent and in doing so placed
reliance upon the provision of section 12(2) of the Limta-
tion Act, 1963 (Act 36 of 1963) which reads as under
"(2) In computing the period of limtation
for an appeal or an application for |eave to appea
or for revision or for review of a judgnent, the
day on which the judgnent conpl ai ned
685
of was pronounced and the tinme requisite for ob-
taining: a copy of the decree, sentence or order
appeal ed from or sought to be revised or reviewed
shal | be excl uded. "
It may be stated that the | anguage of section 12(2)
of the Act of 1963 is in variance wth that of
section 12(2) of thelndian Limtation Act, 1908
(Act. 9 of 1908) so far as the applicability of
section 12(2) is concerned in conputing the period
of limtation for filing revision application
Section 12(2) of the Indian Limtation Act, 1908
read as under:

"(2) In computing the period of Ilinitation
prescri bed for an appeal, an application for |eave
to appeal and an application for a review of judg-
ment, the day on which the judgnent conpl ai ned of
was pronounced, and the tine requisite for obtain-
ing a copy of the decree, sentence or order ap-
pealed from or sought to be reviewed, shall be
excluded. "

Bare perusal of sub-section (2) of section 12 of
the Act of 1908 would showthat it did not dea

with the period of limtation prescribed for an
application for revision. As against that, the
| anguage of sub-section (2) of section 12 of .the
Act of 1963 nmkes it manifest that its provisions
woul d al so apply in computing the period of |imta-
tion for application for revision.. There can

therefore, be no manner of doubt that in a case
like the present which is governed by the Act @of
1963, the provisions of sub-section (2) of section
12 can be invoked for computing 'the period of
l[imtation for the application for revision if the
ot her necessary conditions are fulfilled.

It is, however, contended by M. Manchanda t hat
the UP Sal es Tax Act constitutes a conplete code in
itself and as that Act prescribes the period of
[imtation for filing of revision petition, the
Hi gh Court was in error in relying upon the provi-
sions of sub-section (2) of section 12 of the
Limtation Act, 1963. This contention, in our
opi nion, is wholly bereft of force.

Sub-section (2) of section 29 of the Linmtation
Act, 1963 reads as under

"(2) \Where any special or local law pre-
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scribes for any suit, appeal or application a
period of limtation different from the period
prescribed by the Schedul e, the provisions of
section 3 shall apply as if such period were the
period prescribed by the Schedule and for the
purpose of determining any period of limtation
prescribed for any suit; appeal or application by
any special or local law, the provisions contained
in sections 4 to 24 (inclusive) shall apply only in
so far as, and to the extent to which, they are not
expressly excluded by such special or local |aw"
There can be no manner of doubt that the UP Sales Tax Act
answers to the description of a special or local |aw
According to sub-section (2) of section 29 of the Limtation
Act, reproduced above, for the purpose of determning any
period of limtation prescribed for any application by any
speci al or -local law, the provisions contained in section
686
12(2), inter alia, shall apply in so far as and to the
extent to which they are not expressly excluded by such
special or local law. There'is nothing in the U P Sal es Tax
Act expressly excluding the application of section 12(2) of
the Limtation Act for determining the period of limtation
prescribed for revision application. The conclusion would,
therefore, / follow that the provisions of section 12(2) of
the Limtation Act of 1963 can be relied upon in conputing
the period of limtation prescribed for filing a revision
petition under section 10 of the UP Sales Tax Act.

It has  been argued- by M. Minchanda that it was not
essential for the dealer-respondent to file a copy of the
order of the Assistant Conm ssioner along with the revision
petition. As such, .according to the |earned counsel, the
deal er-respondent could not exclude the tine spent in ob-
taining the copy. This contention is equally devoid of
force. There is nothing in the | anguage of section 12(2) of
the Limtation Act to justify the inference that the time
spent for obtaining copy of the order sought to be revised
can be excluded only if such a copy is required to be filed
along with the revision application. Al that section 12(2)
states in this connection is that in conmputing the period of
[imtation for a revision, the time requisite for ~obtaining
a copy of the order sought to be revised shah be excl uded.
It would be inpermssible to read in section 12(2) a proviso
that the tinme requisite for obtaining copy of the decree,
sentence or order appeal ed fromor-sought to be revised  or
revi ewed shall be excluded only if such copy has to be filed
al ongwi th the nenorandum of appeal or application for / |eave
to appeal or for revision or for review of judgnent, when
the legislature has not inserted such a proviso in section
12(2). It is also plain that without procuring copy of the
order of the Assistant Comm ssioner the respondent and his
| egal advi ser woul d not have been in a position to decide as
to whether revision petition should be filed ‘against that
order and if so, what grounds should be taken.in the revi-
sion petition.

The matter indeed is not res integra. In the case of
J.N. Surty v. T.S. Chettyar(1l), the Judicial Conmittee
after .noticing the conflict in the decisions of the High
Courts held that section 12(2) of the Indian Limtation Act,
1908 applies even when by a rule of the H gh Court a meno-
randum of appeal need not be acconpanied by a copy of the
decree, Lord Phillinore speaking on behalf of the Judicia
Commi ttee observed:

"Their Lordshi ps have nowto return to the
grammati cal construction of the Act, and they find
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plain words directing that the tine requisite for
obtaining the two docunents is to be excluded from
conput ati on. Sect. 12 nakes no reference to the
Code of Civil Procedure or to any other Act. It
does not say when the tine is to be excluded, but
simply enacts it as a positive direction

If, indeed, it could be shown that in sone
particul ar class of cases there could be no object
in obtaining the two docunents, an argunment m ght
be offered that no time could
(1) 55 1. A 161.
687
be requisite for obtaining sonething not requisite.
But this, is not so. The decree may be conplicat-
ed, and it nmay be open to draw it up in two differ-
ent _ways, and the practitioner may well want to see
its formbefore attacking it by his menorandum of
appeal. As to the judgnent, no doubt when the case
does not cone fromup country, the practitioner
wi Il have heard it delivered, but he nay not carry
all the points of a long judgnent in his nenory,
and as Sir John Edge says, the Legislature may not
wi sh- himto hurry to make a decision till he has
well considered it."

Foll owi ng the above decision, it was held by a Ful
Bench consi sting of five Judges of the Lahore High Court in
the case of The Punjab Co-operative Bank Ltd., Lahore v. The
Oficial Liquidators, The Punjab Cotton Press Co. Ltd. Q)
that even ‘though under the Rules and Orders of the High
Court no copy of the judgnment is required to be filed along
wi th the menorandum of appeal preferred under section 202 of
the Indian Conpanies Act froman order of ‘a single Judge,
the provisions of section 12 of the Indian Limitation Act
woul d be attracted. The provisions of section 12 were also
held to govern an appeal under Letters Patent.

A Full Bench of the Patna Hi gh Court in the case of
M. Lalitkuari v. Mhaprasad N. Singh(2) also held that the
provi sions of section 12 of the Limtation Act were applica-
ble to Letters Patent appeals under clause 10 of the Letters
Pat ent .

The above decision of - the Judicial Comittee was
followed by this Court in the case of Additional Collector
of Custons, Calcutta & Anr. v. Ms. Best & Co.(3)

Simlar view was expressed by this Court in the case
of S. A Gaffoor v. Ayesha Beghum & O's. (4)

It is plain that since 1928 when the Judicial Conmit-
tee decided the case of Surty (supra), the view which has
been consistently taken by the Courts in India is that the:
provisions of section 12(2) of the Limtation Act  would
apply even though the copy nentioned in that subsection |is
not required to be filed along with the nenmorandum of ap-
peal . The same position should hold good in case of revision
petitions ever since Limtation Act of’ 1963 cane into force.

Lastly, it has been argued that the copy of the order
of the Assistant Conmi ssioner was served upon the respond-
ent, and as such,; was not necessary for the respondent to
apply for copy of the said order. 1In this respect we find
that the copy which was served upon the respondent was | ost
by him The | oss of that copy necessitated the filing of
an application for obtaining another copy of the order of
t he Assistant Conmi ssioner.

(1) (1941) ILR 22 Lahore Series 191.

(2) (1947) 1.L.R 26 Patna Series 157. A l.R 1966
S.C. 1713.

(4) CA No. 2406 of 1969 deci ded on August 18, 1970.
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( See Unreported judgenents of Supreme Court. 1970. Vol. 2.
page 784).
688

In the case of State of Uttar Pradesh v. Maharaj Narain
& Os.(1) the appellant obtained three copies of the order
appeal ed against by applying on three different dates for
the copy. The appellant filed along with the nmenmorandum of
appeal that copy which had taken the maximumtine for its
preparation and sought to exclude such nmaxinmum tine in
conputing the period of linmtation for filing the appeal
This Court, while holding the appeal to be wthin tinme,
observed that the expression time requisite in section 12(2)
of the Limtation Act cannot be understood as the tine
absol utely necessary for obtaining the copy of the order and
that what is ~deductible under section 12(2) is not the
mnimum time within which a copy of the order appeal ed
agai nst coul d have been obtained. If that be the position of
law in a case where there was no allegation of the |oss of
any copy, a fortiori it would follow that where as in the
present ease the copy served upon a party is lost and there
is no-alternative for that party except to apply for a fresh
copy in order to be in a position to file revision petition
the tinme spent in obtaining that copy woul d necessarily have
to be excluded under section 12(2) of the Limtation Act,
1963.

The High Court, in our opinion, correctly answered the
qguestion referred to it in favour of the dealer-respondent
and agai nst the revenue. The appeal fails and is dism ssed.
As no one appeared on behalf of the respondent, we make no
order as to costs.

MR Appea
di sm ssed

(1) [1968] 2 S.C R 842.
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