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ACT:

I ndi an Penal Code--Sections 148, 302 and 324--Acquitta
of accused--Wether valid and proper on the evidence ad-
duced.

Delay in holding identification parade--Effect of.

HEADNOTE:

One Ram Subba Reddy, an advocate, politician and a
tradeuni oni st, was nurdered on the night between 14th and
15th  April, 1975, at his house in Proddatur, when the de-
ceased is stated to have received fatal blows by Iletha
weapons whil st his daughter (PW1), sleeping nearby received
injuries when she attenpted to go to help her father. Ac-
cording to the prosecution, Accused No. 1 (Respondent No.
1), was a friend and a regular visitor to the house of the

deceased, till they fell out on account of  trade union
activities. Accused No. 1 was the President of the workmen s
unions of Andhra Cotton MIIls, Proddatur, |Internationa

Packagi ng Conpany, Proddotur and Transport Workers, _espous-
ing the cause of worknmen and directing their union activi-
ties while the deceased, a practising Advocate represented
the managenments of these conpani es and tendered | egal advice
to them in connection with the various |abour problens
arising in those conpanies. The deceased who was a | awer
for the conpanies had advised the accused No. .1 not to
resort to violence for settlenment of industrial disputes.
The fact that infuriated accused No.” 1 further was-the help
whi ch the deceased agreed to provide to PW11 for setting up
an office of INTUC in his own office. This was intended to
counter the mlitant activities of Accused 1 who was in
control of nobst of the I abour unions in the town.

According to the prosecution at about 3.30 a.m on the
day of occurrence, PW1 who was sl eeping on the terrace of
the house nearby her father, woke up bearing the cries of
her father ans saw accused 1 with 6 or 7 others stabbing her
father with daggers. She raised an alarmand tried to go to
rescue her father but she was prevented by three of them
fromgetting up; accused No. 3 had gagged her nmouth with his
hand and had pinned her down to the cot. Thereafter accused
5 tried to stab her with a dagger twice but on both the
occasi ons she warded off the blows and in the process sus-
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tained injuries on her left index finger

601

thunb and pal mextending to another finger. After the as-
sailants left, she got down and informed her nother PW 2
about the incident; she opened the door to PW 3 and 4, who
were sleeping outside. She sent a nmessage to the police
through PWS, her neighbour, as tel ephone lines were cut.
The police took up investigation and 19 persons including
the respondents were put up for trial before the Additiona

Sessi ons Judge, Cuddapah on different charges e.g. crimna

conspiracy, rioting and nmurder, etc. The learned trial judge
cane to ie conclusion that the prosecution had failed to
establish the Charge of crimnal conspiracy under Section
120B, |1.P.C. It accepted the testinony of PW 1to 5 and held
(i) that the incident occurred at 3.30 a.m on the terrace
of the residence of the deceased; (ii) the injuries borne on
the fingers of PW1 were not self-inflicted as suggested by
defence” and (iii) that the intimation of the incident was
the police w thout loss of tine. Accordingly the trial Judge
convi cted Accused Nos. 1 and 3 under Sections 148 and 302
and Sec. 324 with the aid of Section 149, |I.P.C and accused
No. S under Section: 148, 302 and 324, |.P.C. and sentenced
all the three to life inprisonment for rmurdering Ram Subba
Reddy and to rigorous inprisonment for 3 years under section
148, 1 PC. The other 16 accused were acquitted. The convicted
persons appealed to the High Court and the State filed an
application for ‘enhancenent of the sentence inmposed on
Accused No. 1 to capital punishment. The Hi gh Court allowed
the appeal by the convicted persons and acquitted them

Hence this appeal by the State against the order of acquit-
tal, by special |eave. The Hi gh Court bol d that the evidence
of PW1 is tainted in that the names of ‘accused 2 and 4 who
were strangers to her figure in her statenent Exh. P-1 and
further her statement regarding identity of Accused 3 and S
was unacceptable. The Hi gh Court therefore found the evi-
dence |l ed by the prosecution untrustworthy. and thus acquit-
ted the accused appel |l ants beforeit.

Partly allow ng the appeal, this Court,

HELD: On the question of presence of PW1 in Proddatur
on the date of the incident, apart fromthe oral evidence of
PW 1 to 3 and 5, there is the docunentary evidence in the
form of the entry Ex. S6 recorded by PW24 in the genera
diary on April 15, 1975 at about 4-30 a.m That entry was
nade on the information supplied by PW5. It is clearly
stated therein by PWS that he had been told by PW 1 that
her father was nurdered at his residence. It was on  receipt
of this information that the police went to the house of the
deceased, drew up the inquest report and recorded the state-
nments of those present there including PW1. The presence of
PW1 is, therefore clearly established
602
by this docunent prepared within an hour fromthe tinme of
the incident. This contenperaneous docunent corroborates the
oral evidence of the aforesaid w tnesses. [614A C

The High Court failed to realise that when an injury is
on an accessible part of the body, which the individual can
hi msel f reach, such an injury could also be self-inflicted
and when a nedical witness is asked if it was possible to
self-inflict it he would have to answer in the affirmative
unless the direction of the injury or such other factors
show ot herwi se. But nerely because the nedical officer says
that they could be self-inflicted, there is no reason to
junp to such a conclusion unless. circunstances establish
such a possibility. In the present case there was hardly any
opportunity to self-inflict them Her not being a |left
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hander shoul d make no difference because she is bound to use
that hand to ward off the blows if her assailant is on that
side of her bed. The H gh Court was not justified in con-
cluding that PW1 had self inflicted the wounds found on her
| eft hand. This conclusion of the High Court is, to say the
| east, wholly conjectural and totally against the weight of
evi dence on record. [615F- 616A]

Once it is accepted that PW1 had slept on the terrace
and had sustained the injuries in the incident, her evidence
regarding the identity of accused No. 1 who was quite well
known to her cannot be doubted. [616G

The evidence of PWM is that when she heard the cries of
her father she woke up and saw accused No. 1 and six or
seven others bel abouring him This neans that she did not
know and coul d not identify the conpani ons of accused No. 1.
However, when she triedto raise an alarm three of the
assail ants approached her and pinned her dowmn to the bed,
and one of themthreatened to stab her. He did carry out his
threat as is-evidenced fromthe injuries sustained by her
She was ‘able to-identify two of themat the identification
parade held —on May 23, 1975. This i's proved through the
evidence of PW14 who conducted the test identification
par ades. Now accused Nos. 3 and S had surrendered before the
Court on May 13, 1975. PW 14 received the requisition for
arranging a test identification parade on May 17, 1975.the
identification parade was actually held on My 23, 1975
There is no valid explanation tendered by the prosecution
for the delay in holding the identification parades. The
H gh Court was reluctant to place absolute reliance on the
evidence of PW1 regarding the identity of accused Nos. 3
and 5. In the absence of a valid explanation for the delay,
the Court did not think that this approach of the H gh Court
can be said to be manifestly wong to call for intervention
[ 617A- E]
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The Court, in the result, partly allowed the appeal in
so far as it related to original (Accused No. 1-respondent
No. 1 set aside the High Court’s order acquitting  him and
restored the order of trial Judge convicting and- sentencing
him The Court affirmed the Hi gh Court’s order of acquitta
passed in respect of other accused, giving themthe benefit
of doubt. [617E-(Q

State of Jammu and Kashmir v. Hazara Singh & Anr.
[1980] , Suppl. SCC 641, referred to.

JUDGVENT:

CRIM NAL APPELLATE JURI SDI CTI ON: Crimnal Appeal No. 7
of 1979.

From the Judgnent and Order dated 13.2.1978 of the
Andhra Pradesh High Court in Crininal Appeal No. 812 of 1976
and 807 of 1977.

K. MadhaVa Reddy, TVSN. Chari, Narashima P.V.P.L. and Ms.
M Gupta for the Appellant.

R K. Garg, T. Rama Mohan Raj, N.M popli and V.J. Fran-
cis for the Respondents.

The Judgnent of the Court was delivered by

AHVADI , J. Ram Subba Reddy, an advocate, politician’ (an
ex- MLA) cum trade unionist was done to death when he was
sl eeping on the terrace of his house in Proddatur, District
Cuddapah, on the night 'between 14th and 15th April, 1975.
The incident in question occurred at about 3.30 a.m in
whi ch, apart fromthe deceased Ram Subba Reddy having re-
ceived fatal blows by |ethal weapons, his daughter PW 1
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Kri shnaveni, aged about 24 years, received injuries when she
attenpted to 'go to help her father. As nany as 19 persons
were put up for trial before the | earned Additional Sessions
Judge, Cuddapah on different charges. Oiginal accused Nos.
1 and 7 to 19 were charged for crimnal conspiracy under
section 120B; original accused Nos. 1 to 6, 12 and 13 were
charged for rioting with deadly weapons under section 148;
original accused No. 16 was charged under section 147 along
with original accused Nos. 1 to 6, 12 and 13; origina
accused Nos. 1 to 6, 12 and 13 were al so charged for nurder
under section 302; the said accused alongwith origina
accused No. 16 were also charged under section 302/149;
original accused No. 5 was charged under section 324 and he
as well as original accused Nos. 1 to
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4, 6, 12, 13 and 16 were charged under Section 324/149,
I.P.C. To bring hone the charges against themthe prosecu-
tion mainly relied onthe testinony of PW1 Krishnaveni, PW
2 Venkat a Subbamma, w dow of the deceased, PW3, Venkat Rani
Reddy and PW 4 Kasireddy sanbasi va Reddy, both of whomit is
clainmed were sleeping on the ground floor of the house of
the deceased and PW5 Annapu Reddy Venkata Subba Reddy, a
nei ghbour who arrived at the scene of incident on hearing
the commotion and who at the instance of PW1 | odged the FIR
Exh. P-56 at about '4.30 a.m The | earned Additional Sessions
Judge accepted the evidence of PW 1, 2, 3 and 5, PW 4
havi ng turned hostile, and convicted original- accused Nos. 1
and 3 under section 148 and section 302 and 324 with the aid
of section 149, |.P.C and original accused’ ' No. 5 under
sections 148, 302 and 324, |.P.C, substantively. Al the
three of themwere sentenced to life inprisonnent for nur-
dering Ram Subba Reddy and to rigorous-inprisionnent for 3
years under section 148, |.P.C. No separate sentence was
i mposed for causing injuries to PW1. The rest were ' acquit-
ted of all the charges |evel led against them No appeal was
preferred to the H gh Court against their acquittal but the
three convicted accused preferred an appeal to the High
Court challenging their conviction while the State  appeal ed
for enhancenent of the sentence of accused No. 1 from life
i mprisonnent to capital punishment. The Hi gh Court ~ doubted
the testimony of PW 1, 2, 3 and 5 and their capacity to
identify the assailants and, therefore, acquitted them of
all the <charges levelled against them Consequently the
State’'s appeal for enhancenment of accused No. 1's sentence
also failed. Wile the State has preferred this _appea
agai nst the order of acquittal or’ original accused Nos. 1
3 and 5, no appeal has been preferred against the  disnissa
of he State’ s appeal for enhancenment of the accused No.. 1's
sentence. A few facts leading to this appeal may be noticed.
The deceased was a practising |lawer and a congressnman. He
was menber of the Legislative Assenmbly during the 1967 , 1972
term He had his own house in which he resided. AcCused No.
1, a medical practitioner, was a trade union activist be-
longing to the Conmunist party of India (Marxist-Leninist
group) and weil ded consi derabl e influence anong the working
classes. Accused No. 2 was a lower division clerk in the
judicial department, District Cuddapah, but was on cave at
the nmaterial tine. He was a close associate of accused
No..1. Accused Nos. 3 and 5 were enpl oyees of Andhra Cotton
MI1ls, Proddatur, while accused Nos. 4 and 6 were enpl oyees
of International Packagi ng Conpany, Proddatur, and took part
in trade union activities. In the first quarter of 1974 the
wor kers of the International Packagi ng Com
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pany had served the managenent with a charter of demands and
accused No. 1, who was the President of the Union had served
the managenent with a strike notice on the' failure of the
negoti ati ons which the nanagenent countered by declaring a
| ock-out. Thereafter PW21 Jutura Ramani ah partner of the
conpany was assaulted on the night of March 30, 1974 for
which a case was registered against accused No. 1 and his
conpani ons. The deceased who was a | awer for the conpany is
stated to have advised accused No. 1 not to resort to vio-
lence for settlenent of such industrial disputes. As the
deceased was representing the conpany the relations between
the deceased and accused No. 1 which were cordial were
soured and the latter stopped visiting the former. In the
nmonth of Novenber 1974, on the advise of the deceased, the
managenment brought workers from Bangal ore and started the
factory. However the workers’ union could prevail upon those
wor kers not to report for. work and the unit again sanme to a
standstill. wthin about ten days of comrencenent. The dis-
pute was referred to the arbitration O three persons but
they could not resolve it on account of the unconpronm sing
attitude of the workers |led by accused No. 1.

VWil e this unrest continued trouble started brewi ng-with
the transport workers uni on of which accused No. 1 was the
President striking work. Here too the managenent was repre-
sented by the deceased. The at nosphere in the township was
surcharged and tense. Wth the intervention of the State
M nister the dispute between the transport workers and the
owners was settled but so far as the International PaCkagi ng
Conpany is concerned.its enployees did not participate in
the meeting called by the Mnister. A warrant for the deten-
tion of accused NO 1 under M SA was issued on February 14,
1975 but the sane coul d not be executed as he went. under-
ground. On the advice of the Mnister the managenent unil at-
erally opened the factory we.f. March19, 1975. The de-
ceased had throughout taken a very active interest in ensur-
ing the starting of the factory notw thstanding the stand
taken by the union. The union had al so conpl ai ned about the
unil ateral inposition of certain conditions on the” worknen
but to no avail. The workers began to report for work though
the wunion was not reconciled. On the other hand since the
warrant for accused No. 1's arrest could not be executed a
warrant for the attachment of his properties was issued on
April 9, 1975.

PW 11 M Sajjana, Assistant Station Master, Cuddapah
had started an I NTUC branch at Cuddapah sonetine’ in Decem
ber, 1973. Under its banner a youth conference was organi sed
on January 26,
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1975. PWH presided. over that conference and a decision was
taken explore the possibility of starting an I NTUC branch at
Proddatur with the help of the deceased. Pursuant thereto PW
11 and others visited Proddatur on March 27, 1975 to discuss
the matter wth the deceased. The deceased prom sed al
possi bl e hel p and agreed to provi de space for the office of
INTUC in his own office. Utimately to counter the mlitant
activities of accused No. 1 who was in control of nost of
the | abour unions in the town a decision was taken to start
an | NTUC branch in Proddatur w.e.f. April 19,1975. Panmphlets
were issued in this behalf soliciting the co-operation ,of
workers and others. This was the |last straw on the canel’s
back.

The physical condition of the. place. of occurrence nay
be noticed to. appreciate the ocular evidence..The house
faced southward and lay along a public road with open space
in-the front covered by a.conpound,wall in the front with no
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such wall on the remmining three sides. In the front was a
verandah and thereafter cane the drawing roomin which was
installed a tel ephone. Further to the north was. a room and
beyond that was a hall. Then came another covered verandah
with a tin-sheet sloping roof at a height of about 7 feet
fromthe ground | evel. This-was the ground floor accomoda-
tion. The staircase.leading’ to the terrace was situate in
the hall. This staircase opened in a roomleading to the
open terrace. This terrace roomhad an asbestos ’'sheet
projection whereunder there was an electric bulb. The ter-
race had a parapet wall all round of the height of about 3
feet. On the south-west side of the terrace roomalong. the

parapet wall there existed a 24 feet long pial of the.
hei ght of 20 inches and width of 18 inches. A windowin the
western wall had a cement shade 4 feet x 2 feet in size,

Adj acent to. that window was a tel ephone pole hardly five
feet away fromthe-wall with the upper end hardly 6-1/2
inches ~fromthe cement shade. The prosecution case is that
this tel ephone pol e was used by the assailants to |aunch the
attack on the deceased.

The famly of the deceased conprised of his wife PW 2,
two daughters, one of whomwas married and lived wth her
husband and, the other PW 1 was a nedical student, and three
sons none of whomwas in-town on that day. Pw. 1 was study-
ing in the third year at Kakinada and had cone honme as the
college was closed fromApril 12 to April 20, 1975. PW 1
deposed that on the date of the incident after dinner she
and her parents chit-chatted for sonetine and thereafter her
father went to the terrace as it Was sumer and retired for
the night. She continued to talk-with her mother and in the
neantinme PW 3 and 4 arrived. They carried their-beddings to
the verandah and sl ept
607
there. PW 3 used to sleep at their house since the |Iast
coupl es of years whereas PW4 came there occasionally. After
they left for the verandah the wi tness closed the  'ground
fl oor door to the house, carried an anatony book and went to
the terrace to sleep. She read in the terrace |I|ight /which
was under the asbestos projection and then went to bed on
the cot laid for her keeping the light on as was the usua
practice. Her nother did not sleep on the terrace as she was
not allowed to clinb the stairs since she had recently
undergone an operation. Her father was sl eeping on the bed
laid on the floor wearing a banian. A hurricane lantern was
al so kept lighted on account of frequent power failures. At
about 3.30 a.m she woke up hearing the cries of her father
and saw accused No. 1 and 6 or 7 others stabbing her father
with daggers. She raised an alarmand tried to go to. the
rescue of her father but she was prevented by three of /them
from getting up. According to her accused No. 3 had gagged
her mouth with his hand and had pi nned her down to'the cot.
Thereafter accused No. 5 tried to stab her with a dagger
twi ce but on both the occasions she warded off the bl ows and
in the process sustained injuries on her left index finger
thunb and pal mregi on extending to another finger. Till the
assailants had finished with her father she was pinned down
to her bed and thereafter the assailants went to the west,
clinmbed the parapet wall and went down the terrace. She then
ran down crying that accused No. 1, whom she knew since
quite sonetime, and his conpanions had killed her father
She woke up her nother and inforned her of what had hap-
pened. On hearing a knock on the main entrance to the house,
she opened the door and found PW 3 and 4 holding a torch.
On inquiry she told themthat accused No. 1 and his conpan-
ions had killed her father and she too was injured. She
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learnt fromthemthat they had seen accused No. 1 and 4 or 5
others slide down the tel ephone pole situated to the west of
the house. She then tried to contact the police on phone but
found that the same was di sconnected. Since PW5 a nei ghbour
was there she requested himto go tOthe police station and
fetch the police. On receipt of information a Sub-Inspector
of police and a few constables arrived by about 5.00 or 5.30
a.m to whomshe narrated the incident whereupon her state-
ment was recorded which has been introduced on record as
Exh. P-1. The Sub-Inspector held the inquest on the dead
body between 7.00 and 10.30 a.m, drew up a panchnama of the
scene of occurrence, attached the anatony text book and
ot her blood stained articles fromthe terrace, including the
electric bulb fromthe socket of the electric holder on the
terrace, At the identification parade held | ater she identi-
fied accused Nos. 3 and 5-as the conpani ons of accused No.
1. In cross-examnation she’ denied the suggestion that
accused Nos. 3 and 5 were shown to her while they were in
the sub-jail before
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she was -asked to identify them It transpires from her
cross-exani nation that the defence case was that she had not
slept on the terrace, that the cut injuries on her left hand
were self-inflicted and that she was falsely inplicating
accused Nos. 3 and 5 as they had supported her rival Padma
in a college election when she was in the B.Sc. «class. It
was al so suggested that photographs of accused. Nos. 3 and 5
were shown to her froma group photo obtained from A C
MIlls Union Ofice. It may be nmentioned that the suggestions
made to this witness.in regard to the identity of accused
Nos. 3 and 5 are self contradictory in the sense that if the
suggestion that she was fal sely involving these two  accused
because they had hel ped Padma who contested the ‘election
against her is correct it would follow that they were ' known
to her since long in which case there would be no need to
point themout to her while they were in the sub-jail or to
show their photographs to her. Suffice it to say that.
not hi ng very striking, except mnor contradictions, has been
elicited in her cross-exam nation which would  shake her
credibility. PW 2, her nmother, corroborates her “say in
regard to the incident and the invol venent of accused No.
1.. PW 3 has deposed that since he and PW 4 anticipated
danger to the life of the deceased on account of the dis-
turbed nanagenent-Ilabour relationship they slept™ at the
house of the deceased. PW3 states that he saw eight persons
sliding down the tel ephone pole..Ampongst them were  accused
Nos. 1 to 5 and S.V. Subbarayadu whom he identified as
accused No. 6. PW4 has stated that on the date of. the
incident he had heard about the murder when he was at/ his
residence at about 4.30 a.m He was treated as hostile and
was all owed to be cross-exam ned by. the prosecution. PW 5,
whose house was only about 100 yards away, deposed that when
he was sl eeping on his terrace he heard cries at about « 3.30
a.m and went to the house of the deceased. PW 1 to 4 were
present there alongwith other. neighbours. PW 1 and 2
were. weeping while PW 3 and 4 were trying to console them
PW 1 asked himto informthe police that her father was
nmurdered. He then went and infornmed the police about the
incident and returned with the police to the scene of of-
fence. Thus the evidence of this witness also corroborates
PW 1.

The inquest was! held between 7.00 and 10.30° a.m The
statenments of PW 1 to 5 were also recorded and certain
articles were attached fromthe terrace. These included bl ood
stai ned bed-sheets, pillows, towel, shaw, shrit, etc., and
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Cunni ngham's text book on. human anatony which PW 1 was
reading before going to bed. The tel ephone connection was
found snapped and there were drops of blood from the place
where the dead body was found till the drawing room down-
stairs where the tel ephone was: installed which. corrobo-
609

rated the story of PW1l. The banian worn by the deceased,
was blood stained and had cuts corresponding to injuries
found on. the chest of the deceased. Several other articles
found on the person. of the deceased were blood stained.
There were as mnmany as 33 injuries on the person of the
deceased which is clearly indicative of the involvenent of a
group of persons in the killing. This stands corroborated by
the post-nortemreport. On the cot which was occupied by PW
1 there were blood drops on the bed, bed cover and bed
sheet. The reports of the Chem cal Analyser and Serol ogist,
Exhs. P-18 and P-19. show that all the articles were stained
with human blood. A lantern was burning nearby and the
electric /light on'the terrace was also on. This inquest
panchnama Exh. P-6 | eaves no room for doubt that the inci-
dent occurred on the terrace portion- of the residence of the
deceased.

PW1 was nedically examined by the medical officer PW13
on the sanme day at ‘about 11.45 a.m She had incised wounds
on the left index finger 1/2" x 1/4", on the left hand bel ow
tile wist 1" x 118" x 1/8", on the mddle of the left palm
1" x 1/8" x 1/8" and on the little finger of left hand 1/2"
x 1/8" x 1/8". This would indicate that she received these
injuries while trying to ward of f the bl ows.

I dentification parades were held on May 23, 1975. In the
first one accused Nos. 7, 10 and 11 were nade to stand with
non- suspects, in the second parade accused Nos. 12, 13 and
16 were nmmde to take their positions along wth severa
others and in the | ast parade accused Nos. 17, 18 and 19 were
concerned. PW1 could not identify any one from anongst the
said accused persons in all the three parades. Qut  of the
three parades PW3 identified all the three accused of the
second parade. In the evening an identification parade was
hel d concerni ng accused Nos. 2 to 6 and 9. PW1 could iden-
tify. ’“accUsed Nos. 3 and 5 while PW3 could not .identify
any of them

The defence of all the accused was of total ’denial and
false involvement. In fact accused No. 1 contended that.he
was out of station from May 13, 1975 and learnt of the
murder on his return to Proddatur. Wen he learnt of his
fal se involvement he surrendered before the Court. ~ Accused
Nos. 12, 13 and l16contended that they were shown to PW 3
before the identification parade while accused Nos. 3 and 5
pl eaded that the police had taken a group photograph in
which they figured fromthe union office and had shown /it to
PW Accused Nos. 7, 11, 14, 15, 17 and 19 were not ~-exam ned
under section 313 of the Crinminal Procedure Code' as no
evidence incrimnating them was tendered on record. No
def ence witness came to be exam ned.
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The | earned Additional Sessions Judge, Cuddapah, came to
the conclusion that the prosecution had failed to establish
the charge of crimnal conspiracy under section 120B, |.P.C
He came to the conclusion that the evidence on record,
however, indicated that accused Nos. 1 to 6 had a direct and
strong notive to kill the deceased and the |ikelihood of the
others having shared their feelings could not be ruled out
altogether. The direct testinmony of PW 1 to 5 and the other
circunstantial evidence adverted to earlier established
beyond any nmanner of doubt that the incident occurred at
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3.30 a.m on the terrace of the residence of the deceased.
The |earned Judge held that intimation of the incident was
given to the police without Ioss of tine and PW1 had | odged
her conpl aint by about 6.00 a.m when the police cane to the
scene of occurrence alongwith PW5 who had gone to cal
them The suggestion that injuries found on the person of PW
1 were selfinflicted or that PW2 was giving false evidence
as she was promsed financial help to the tune of Rs.
1, 50,000 were brushed aside by the |l earned Judge as totally
i mginary ,and unfounded. The |earned Judge, however, did
not treat PW1' s conplaint EXh. P-1 as admissible in evi-
dence as he cane to the conclusion that it was hit by sec-
tion 162 of the Code since information regarding the inci-
dent had reached the police station through PW 5. The
| earned trial Judge, therefore, accepted the evidence of PW
1, 2, 3 and 5 as reliable and convicted them as stated
earlier while acquitting their .conpanions.

The said three convicted accused preferred an appeal
being Cri'mi nal Appeal No. 812 of 1976, in the H gh Court.
,State al'so preferred an appeal for awardi ng capital punish-
ment to —accused No. 1, being Crinminal Appeal No. 807 of
1976. The State’'s appeal cane to be dismissed and that is
where the matter rests. However, the appeal by the convicted
accused cane to be allowed and the appellants were acquit-
ted. It is against the said order of acquittal that the
State has approached this Court by way of special |eave. It
woul d, therefore, be proper to ascertain the grounds on
whi ch the inpugned order of the Hi gh Court is founded.

The High Court cane to the conclusion that the conpl aint
of PW 1 was not recorded at the tine it purports to have
been for if it were so it would not have reached ‘the con-
cerned Magistrate as late as 1.40 p.m In that case even the
i nquest report Exh. P-6 would not have been delayed till
10.55 p.m The explanation for the delay found in Exh.. P-25
cannot be accepted at its face val ue. The evidence of PW 1
is tainted, in that, although she knew accused No. 1 as he
visited her father quite often the rest of the assailants
were total strangers and yet
611
the nanmes of accused Nos. 2 and 4 appear in ~-her statenent
Exh. P-1 which goes to show that she was tutored into giving
their names. That according to the High Court raises a
serious doubt regarding her trustworthiness. On the question
of identity of accused Nos. 3 and 5, the Hi gh Court points
out that even before the identification parade she had  told
the Magistrate that she would be able to identify only two
persons and |l ater pointed an accusing finger at accused Nos.
3 and 5 at the identification parade. This, says the  High
Court, reinforces the defence version that she was shown the
group photo before she was called to identify the accused
persons. The identification parade was del ayed upto May 23,
1975 as till then the photograph was not secured by the
police. In the circunstances the Hi gh Court did not find the
evidence of PW1 regarding the identity of accused Nos. 3
and 5 acceptable. The High Court also held that the injuries
on the left hand of PW1 were in all probability self-in-
flicted, more so because she is not a left-hander. So also
t he absence of blood stains on the bed |lying on the floor of
the terrace casts a serious doubt regarding her version of
the incident. The Hi gh Court found the prosecution story
that the electric light as well as the kerosene lanp were
kept on throughout the night rather unusual. In this view of
the evidence, the Hi gh Court did not consider PW1 a truth-
ful witness. As regards PW3 the Hi gh Court found his ver-
sion that he slept at the residence of the deceased since
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sonetime unacceptable. It also noticed that PW3 clained to
know accused Nos. 1 to 6 by their names and he gave out
those names to the police and yet he could not identify any
of themat the test identification parade. For this reason
the Hi gh Court did not place reliance on his evidence. The
H gh Court, therefore, found the evidence |l ed by the prose-
cution wuntrustworthy and acquitted the accused/appellants.
Hence the present appeal

M. Madhav Reddy, the I|earned counsel for t he
appel l ant-State contended that the presence of PW1 at the
time of the incident was not only deposed to by PW 2 and 3
but also by PW5. The presence of PW3 at the house at about
4.30 a.m is deposed to even by the hostile witness PW 4.
He, therefore, submtted that the presence of P 1 to 5 is
clearly established andis reinforced by the evidence of PW
13, the nedical man, who exanmined PW1 at the Governnent
Hospital at about 11.45 a.m on the sane day. The Sub-In-
spector PW 24 also deposes that PW5 had told himthat PW 1
had sent himto report the nurderous assault on her father
He submitted that once the presence of PW 1 and 3 was
established there was no reason to doubt their testinony
nerely because PW 3 was honest enough not to falsely involve
any one by pointing an accusing finger at the identification
612
parade. He submtted that even PW1l was honest enough to
identify only two persons, nanely, accused Nos. 3 and 5,
Wiom she had an occasion, to see near her cot on the ter-
race. To reject her evidence as regards the identity of
these two accused on the specious plea that ~ their photo-
graphs were shown to her’. before the identification parade
would be, to say the least, unjust. If she could 'be shown
the photograph why not PW3 also! He also submitted that it
was preposterous to hold that the injuries found on the left
hand of PW1 were self-inflicted. The absence of blood on
the bed sheet of the bed on the floor of the terrace clearly
explained that the deceased nust have rolled onto the ter-
race floor where the presence of blood was noticed. He,
therefore, submitted that the High Court had reversed the
wel | reasoned judgment of the. trial court on totally imgi-
nary grounds which had resulted in_ grave mscarriage of
justice.

M. RK Garg, |earned counsel for the respondents/ac-
cused, submtted that this Court should not interfere wth
the decision of the H gh Court’ unless it’ finds the view
taken by the High Court as perverse and wholly inproper
resulting in mscarriage of justice. In support he cited
State of Jammu & Kashmr v. Hazara Singh & Anr., [1980]
Supp, SCC 641. He also submitted that the ‘investigating
agency had shown extra zeal ousness as the deceased was a
prom nent | awer and an ex- MLA. Supporting the viewof the’
High Court he urged that the presence of PW1 was highly
doubtful and in any case it would be risky to rely ‘on her
interested testinmony regarding the identity of accused  Nos.
3 and 5. The ’'absence of blood on the bed shows that the
sanme was planted after the event to concoct the story that
PW 1’ was sl eeping on the cot and not downstairs wth her
not her PW 2 who' had recently undergone an operation.’” Once
the evidence of PW 1 is excluded there is no direct
testimony since PW3 had not identified any of the accused
at the identification parades. In short he supported the
judgrment of the H gh Court and prayed that we should not
interfere in exercise of our extra-ordinary powers under
Article 136 of the Constitution.

The notive for the conmm ssion of the crinme was the indus-
trial unrest occasioned on account of the strike by the
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wor kers of the International Packagi ng ' Conpany and | ater by
the transport workers. Indisputably accused No.1l conmanded
consi derabl e cl out over the enpl oyees of various industria
units such as the International Packaging Conpany, Andhra
Cotton MIls and the transport industry in Proddatur.
Accused No. 1 was chanpioning the cause of the workmen
during the. prolonged agitation and strike by the workers of
the Inter-

613

nati onal Packagi ng Conpany and al so spearheaded the agita-
tion by the transport workers. The deceased was the |awer
for the managenments and was considered the main obstacle, in
the realisation of the workers* demands. There was, there-
fore, aninpsity between the deceased and accused No. 1. This
is nore than clear fromthe oral evidence of PW 2.3.4, 10.
11.21 to 23 and fromthe documentary evidence tendered as
Exhs. P-2 to P-5. P-30 to P-37 and P-40 to P-55. In view of
this overwhel mng docunentary evi dence which corroborates
the ocul ar evidence of the aforesaid prosecution wtnesses,
it is established beyond any manner of doubt that the rival -
ry between the trade unions headed by accused No. 1 and the
managenments. advised by the deceased had assumed ugly.
proportions. The starting of the INTUC branch at Proddatur
with the active participation of the deceased was perhaps
the last straw on the canel’s back which worsened the rela-
tions between accused No. 1 and the deceased. This is the
notive according tOthe prosecution for the crime in ques-
tion. But as has often been conmented bitter aninosity can
be a double edged Wapon which may be instrumental for
deliberate false involvenent or for the wtnesses wongly
inferring and strongly believing (wthout~ having actually
witnessed it) that the crine nust have been committed by the
rival group. This possibility has to be kept in mnd while
eval uating the prosection evi dence regardi ng the invol venment
of accused No. 1 and his conpanions in the conmm ssion of the
crine.

There is no dispute regarding the description’ of the
residential house of the deceased and the |ocation of the
tel ephone pole to the west thereof. It is not disputed that
the said pole could be conveniently used for slidding down
from the terrace. So also the fact that the tel ephone con-
nection was snapped is not put in issue. The fact that the
incident occurred on the terrace is not disputed but the
fact that the deceased was sleeping on the floor and PW 1
was sl eeping on the cot is disputed. It was suggested in the
course of cross-exam nation of the prosecution witnesses
that the deceased alone was sleeping on the cot on the
terrace and PW1 was in fact not in town and even if she was
in town she nust have been sleeping with PW2. Lastly the
fact that the deceased died a honicidal death on receipt of
as nmany as 33 injuries is not disputed- The find “of  human
bl ood on the various articles attached by the police, i.e.
those worn by the deceased as well as PW1 and those found
lying on the terrace, is clearly established by the reports
Exhs. P-18 and P-19 which have not been questioned. It is in
this background that we nust consider if the H gh Court has
conmit. ted any grave error requiring interference under
Article 136 of the Constitution
614

On the question of presence of PW1 in Proddatur on the
date of the incident, apart fromthe oral evidence of PW 1
to 3 and 5, there is the docunentary evidence in the form of
the entry Exh. 56 recorded by PW24 in the general diary on
April 15, 1975 at about 4.30 a.m That entry was nade on the
information supplied by PW5. It is clearly stated therein
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by PWS5 that he had been told by PW1 that her father was
nmurdered at his residence. It was on receipt of this infor-
mation that the police went to the house of the deceased,
drew up the inquest report and recorded the statenents of
those present there including PWI. The presence of PW1 is,
therefore, clearly established by this document prepared
within an hour fromthe tine of the incident. This contenpo-
raneous document corroborates the oral evidence of the
af oresai d witnesses. She was exam ned by the nedical officer
PW 13 on the sane day at about 11.45 a.m In addition there-
to, the find of the Anatony book and slippers on the ter-
race, also lends assurance to the prosecution evidence in
this behalf. Therefore, even if it is assumed that the time
of recording her statement’ Exh. P-1 is not <correctly re-
corded, her presence at the scene of offence at the materia
time is established beyond a shadow of doubt.

Accused No. 1 was a friend O the deceased till they
fell out. He was aregular visitor to the house of the
deceased and, therefore, PW1 knew himquite intinmately. She
has frankly admitted that others were strangers but she was
able to -identify accused Nos. 3 and 5 because she had an
opportunity to see themfromvclose quarters when they were
near her cot. The existence of a cot and a bed on the ter-
race is indicative of the fact that two persons were sleep-
ing on the terrace. There were only three fanily nenbers
present on the date of the occurrence, one of whomwas PW 2
who had undergone surgery only recently and was advi sed not
to clinb the stairs. It is, therefore, obvious that the
deceased and PW1 slept on the terrace.. The subm ssion that
the bed on the floor was planted is based on the fact that
there was no bl ood on the bed-sheet of that bed. . But this
subm ssi on overl ooks the existence of blood drops nearabout
the bed. The dead body of the victimwas al'so found lying on
the terrace floor nearby. The High Court relied on the
phot ograph Exh. D-4 for holding that the bed was fresh and
unused. But as is apparent fromthe, crossexam nation of PW
24 that the said photograph shows "the bed-sheet spread over
the bed on the cot is tucked beneath the bed". Thus the said
phot ograph is not of the bed on the floor. The ~High  Court
seens to have msread the evidence. Secondly, it is clear
that the dead body was |ying at sonme distance fromthe bed
suggesting that the deceased had rolled over during the
night or in the course of the attack. The
615
other articles lying nearby e.g towel, shaw, etc.  were
bl ood stained and there Wre fresh drops of bl ood  between
the dead body and the western waif |eading to the  tel ephone
pole. Since there were Only three famly nenbers one of
whom PW 2, had undergone an operation in the recent = past,
it is difficult to understand how PW1 alone could shift the
dead body of her father fromthe cot to the place where it
was found to concoct evidence against the accused. It is too
much to attribute such intelligence to PW1 or for  that
matter PW3 also. If the dead body which was bl eeding had in
fact been shifted there woul d have been bl ood drops fromthe
cot to the place where it was found. Besides, where was the
time for the entire exercise? PW5 was sent to call the
police and he had returned with the police after his report
was entered in the general diary at 4..30 a.m. It. there-
fore, seenms difficult to believe that the bed on the floor
was planted to support the prosecution version that PW 1
slept on the terrace that night..

The nedical officer PW13 found four incised wounds on
the left hand of PW1, possible by a sharp cutting weapon
i ke a dagger or knife. These injuries were indeed mnor in
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nature. The Hi gh Court has concluded that the possibility of

these injuries being self-inflicted cannot be ruled out, PW
1 says she received these injuries in the process of warding
off the blows ained at her. PW13 al so deposes that these
injuries could have been received while trying to ward off

the blows on her. Thus the nedical evidence supports her

say. However, in crossexam nation he stated that all the
four injuries were cut injuries and not stab wounds. In
response to a suggestion made in cross-exanm nation he stated
that the possibility of the injuries being self-inflicted
was not an inpossibility. Merely fromthis suggestion and PW
1 not being a left hander the Hi gh Court concluded that the
possibility of the injuries being self-inflicted could not

be ruled out. Wth respect, the Hi gh Court failed to realise
that when an injury ison an accessible part of, the body
which the individual can hinself reach, such any injury
could also be self-inflicted and when a nedical witness is

asked if it was possible to self-inflict it he would have to
answer  in the affirmative unless the direction ’'of the
injury ~or ~such other factors show otherwise. But nerely
because the nedical officer says that they could be selfin-

flicted, there is no reason. to junp to such a conclusion
unl ess’ circunstances establish such a possibility. In the
present case there was hardly any opportunity to self-in-

flict them. Her not being a |left hander should nmake no
di fference because she is bound to. use that hand to ward
off the blows if her assailant is onthat side of her bed.

We, therefore, feel that the H gh Court was not justified in
concluding that PW1 had self inflicted the wounds found on
her left hand. Wth
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respect, this conclusion of the High Court is, to say the
| east, wholly conjectural and totally agai nst the weight O

evi dence on record.

The delay in Sending the FIR Exh. P-1 to the Magistrate
has been seriously commented upon by the Hi gh Court while
rejecting the explanation given in Exh. P-25. This/ conment
has lost its significance as the said docunent has  not.been
admitted in evidence by both "the courts bel ow on the ground
that it is hit by section 162 of the Code. W would have
exam ned the explanation if that document. had forned part
of the record.’” Any way that cannot inpinge On the credibil-
ity of PW1 if her evidence is otherw se acceptable, ~ which
we find it is’.

On the question of identity it is clear from the evi-
dence of PW1 that accused No. 1 was known to her quite well
Since before the incident. She could, therefore, have no
difficulty in identifying himeven in poor |ight. Inmediate-
ly after the accused fled she ran down and inforned her
not her that accused.No. 1 and his conpanions had killed her
father. Since PW1 had not disclosed the name of accused No.
1 as one of the assailants to PW5, the latter did not speak
about himto the police and hence his nane does not ' appear
in the FIR recorded at 4.30 a.m Accused No. 1 pleaded an
alibi: which he mserably failed to probabilise. The absence
of nanmes of assailants in the general diary entry nmde on
-the basis O information supplied by PW5 at the behest of
PW 1 has wei ghed considerably in the H gh Court doubting the
version regarding the involvement of accused No. 1 in the
conmi ssion of the crime. It nust, however, be realised that
PW 1 had discl osed the name of accused No. 1 at the earliest
point of time when the conplaint Exh. P-I and the inquest
report Exh. P-6 were recorded. It nust also be realised
that, PW 1 was under terrible strain at that time. Not only
had this young girl lost her father in a ghastly assault,




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 14 of 15

she had also to ook after her ailing nother: and console
her. She frantically tried to informthe police on tel ephone
but found the instrunent dead with the wires snapped. She,
therefore, asked this young boy aged 'about 16 years, PW 5,
to go to the police station and fetch the police. There was
hardl y-any tine to give details of the incident. Under the
circUrst ances the absence of the name of accused 'No. 1 as
One of the assailants in the entry nade in the general diary
at the instance of PW5 is quite understandable. Once it is
accepted that PW1 had slept on the terrace and had sus-
tained the injuries in the incident, her evidence regarding
the identity of accused No. 1 who was quite well known to
her cannot be doubted.’ W are, therefore, of the view that
the High Court was not justified in disturbing the view
taken by the trial court in this behalf.
617

That takes wus to the question of the involvenent of
accused Nos. 3 and 5. The evidence of PW1 is that when she
heard 'the cries of 'her father she woke up and saw accused
No. 1 and six or seven others bel abouring him This neans
that she did not know and coul d not identify the conpanions
of accused No. 1. However, when she tried to raise an alarm
three of the assail ants approched her and pi nned her down to
the bed, and one of themthreatended to stab her. He did
carry out his threat as is evident fromthe injuries sus-
tained by her. She Was able to identify two of them'at the
identification parade held on May 23, 1975. ‘This is proved
through the ’'evidence of PW14 who conducted the test iden-
tification parades- Now accused Nos. 3 and 5 had surrendered
before the court on May 13, 1975. PW 14 received the requi-
sition for arranging a test identification parade on May 17,
1975. The identification parade was actually held on My 23,
1975. There' is no valid explanation tendered by the ' prose-
cution for the delay in holding the. identification parades.
The defence has suggested in the cross-exam nation of PW 1
and PW 25 that in the neantime the accused who were in
custody were shown to the witnesses and the police had
secured a group photograph in which accused Nos. '3 and 5
figured to facilitate their identification. The H gh  Court
was, however, reluctant to place absolute reliance On the
evidence of PW1 regarding the identity of accused Nos. 3
and 5. In the absence of a ,valid explanation for the delay
we do not think that this approach of the H gh Court can be
said to be manifestly wong to call for our intervention

In the result this appeal is partly allowed insofar as
it relates to original accused No. 1 i.e., respondent No. 1
before wus. The High Court’s order acquitting him is. set
asi de. The appeal is,’ however, dism ssed so far as origina
accused Nos. 3 and 5 i.e., respondent Nos. 2 and 3 before us
are concerned- W restore the order of convictiontand sen-
tence of original accused NO 1--respondent No. 1--recorded
by the | earned Additional Sessions Judge, Cuddapah for his
i nvol venent in the crime with several other unknown persons.
We, however, give the benefit of doubt to original accused
Nos. 3 and 5, i.e, respondent Nos. 2 and 3 and confirm the
order of their acquittal recorded by tire High Court. The
original accused No. 1--respondent No. 1 will subnit to his

bail forthwith- The bail bonds in respect of other two
respondents will stand cancell ed.

Y. L. Appeal partly
al | owed
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