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ACT:

Arbitration Act, 1940--Sections 30,33 and 34--Award--
Setting aside--Only an error of |aw and not m stake of fact
conmitted by Arbitrator justiciable before Court.

%

Tr ansf er of Property Act, 1882-- Section 53--
Anticipatory breach of contract--Option to claim danmages--
O herwi se keep contract alive by performng us-its part of

contract and show readiness and willingness  in order to
claim specific performance--Transferee in possession of
prem ses --Stopped paying nonthly instalments--Could not

claimprotection under section 53A

HEADNOTE

The respondent had taken a | oan of Rs.15,000 from the
M nistry of Defence for construction of a house on a plot
allotted to him As the ambunt of |oan was insufficient” to
conplete the construction, he took a |oan of Rs.5,000 from
Appel lant No. 1 and on 6th Septenber, 1973 he entered into
an agreement to sell the house and the plot-to Appellant No.
1. The aforesaid anmount of Rs.5,000 was shown as advance of
sale price. Cause 2(b) of the Agreenment provided that the
appel | ant purchaser shall pay to the seller!lrespondent a sum
of Rs.105 every nonth against the sanctioned loan of Rs.
15,000 till the full amunt is recovered from the
respondent. | he paynent of Rs. 105 per nonth was  nade by
the appellant only up to .January 1976 and this paynent
covered wupto 23 instalnents, and nmore than 100 instalnments
remai ned unpai d.

On January 29, 1974 anot her agreenent, for construction
was entered into between Appellant No. 1 and the respondent.
Under this agreenent, Appellant No. 1 was to conplete
construction of the house and alter the conpletion of the
house the respondent was to return the cost of construction
amounting to Ks.1,15,000 including appellant’s profit of
Rs. 20, 000 and security ampount of Rs. 15,000 deposited by the
Appellant No. 1 with the respondent, within three years in a
[ unp sum and on paynent the Appellant No. | was to hand over
the possession of the building and the plot to the
respondent. Till that amount was paid. Appellant No 1 was
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entitled to possess and occupy and enjoy the building
PG NO 513
PG NO 514
The house was not conpleted but the appellants who are
husband and wi fe were occupying the sarne.

According to the respondent this transaction was sham
and bogus and he repudiated the sane. Disputes arose
bet ween the parti es.

The respondent filed a suit claimng for the return of
possession of the said plot of Iland and house. The
application ot’ the appellant under s. 34 of the Arbitration
Act was di sm ssed

In the appeals preferred by the appellant the Additiona
District Judge, appointed a sole arbitrator with the consent
of the parties. The arbitrator nade and published his award
whi ch went agai nst the appellants. The H gh Court disnissed
the appeal filed by the appellants against the order of the
District Judge dism ssing their application challenging The
Awar d.

This " Court. ~in appeal, set aside the award of the
Arbitrator and also the judgment of the H gh Court and
appointed Shri A C. Gupta, a forner Judge of this Court as
the sole arbitrator.

It was contended before the said Arbitrator that the
agreenment for sale was not registered and m ght not convey
any interest to appellant No. 1 in the property, but the
appel l ants, who had been put in possession of the said |and
and construction. were entitled to retain possessi on under
th4 protection affOded by S 53A of the Transfer of
Property Act. The arbitrator made and published his award
whi ch went agai nst the appellants. The arbitrator held from
the receipts filed, that the respondent paid only rent up to
than 100 instalnments remai ned to be paid, and that there was
no valid reason why the respondent should have failed to
carry out his obligation under The contract. The arbitrator
further held that the respondent could not, therefore, claim
that his possession was protected, under s. 53A of the
Transfer of Property Act and was, therefore. not entitled to
retain possession of the disputed property beyond January
1976.

In the objection filed by the appellants chal l'enging the
award before this Court it was contended that the award is
bad in law and liable to be set aside as there is an error
of law disclosed on the face of the award as the statenents
contained in the award ran counter to the settled position
in law that wongful repudiation by the respondent ~of the
contract by his letter dated 16 January, 1976, before nutua
obligation under the contract were carried out, anpunted to

PG NO 515
an anticipatory breach of contract by himand therefore the
Appel lant No. 1 is absolved fromcarrying out his “remaining
obligation wunder the contract, and could claim specific
performance of the same even though he failed to carry out
hi s remai ning obligations under the contract.

Di sm ssing the objections and uphol ding the award, the
Court,

HELD: |. It is settled in law that where a party to a
contract commts an anticipatory breach of the contract, the
other party to the contract may treat the breach as putting
an end to the contract and sue for damages, but in that
event he cannot ask for specific perfornance. The ot her
option open to the other party, nanely, the aggrieved party,
is that he may choose to keep the contract alive till the
time for performance and cl ai m specific performance but, in
that event, he cannot claimspecific performance of the
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contract unless he shows his readiness and wllingness to
performthe contract. [521B-C

International Contractors Ltd. v. Prasanta Kumar Sur
[1961] 3 SCR 579, distingui shed.

2. It is an error of law and not a mistake of fact
conmtted by the Arbitrator which is justiciable in the
application before the Court. [521A]

If there is no legal proposition either in the award or
in any docunment annexed to the award which is erroneous and
constitutes the basis of the award and the alleged mistakes
or alleged errors are only mstakes of fact the award is
not anenable to correction by the Court. [522A-B]

Coi nbat ore District Podu Thozil | ar Sangam V.
Bal asubr amani a Faundary and Ohers, [1987] 3 SCC 723;
Chanpsey Bhara and Co. v. Jivraj Ball oo Spinning Waving Co.
Ltd., [1922-23] LR 50 IA324, 1923 AC 480; Kanpur Nagar
Mahapal i ka v. M s Narai nDas Haribansh, [1970] 2 SCR 28, 1969
2 SCC 620 and State of Orissa & Os.v.Ms Lall Br ot her s,
[1988] Judgnment Today S.C. 552, referred to.

In this case, what the arbitrator has done is to set out
in his award the relevant portion of s. 53A of the Transfer
of Property Act, in terns of the said section. There can be
no dispute that these provisions have been correctly set
out. There is thus no error in the proposition of |aw set
out by the learned /Arbhitrator in the award. It nmay be that
there is an error, although that is by no neans certain, in

PG NO 516
the application of these principles in comng to the
concl usi on that, notwthstandingthe repudiation of the said
contract by the respondent, Appellant No. 1 was not absol ved
in the facts and circunstances of the case from his
obligation to pay the renmaining instalnments of Rs.105 per
nonth as provided under the contract. [521F- G

JUDGVENT:

ClVIL APPELLATE JURI SDI CTION: Civil Appeal No. 2678 of
1985.

From t he Judgnent and order dated 30.4.1985 of the Del hi
H gh Court in F. A O No. 270 of 1982.

M C. Bhandare, Sandeep Narain and Shri Narain for the
Appel | ant s.

Dr. Shankar Chosh and N. R Choudhary for the Respondent.

The Judgnent of the Court was delivered by

KANI A,/ J. The hearing before us nowrelates to - certain
objections filed to the Award made by Shri A C. Qupta a
former Judge of this Court who was appointed the  sole
arbitrator to adjudicate upon the dispute between the
parties pursuant to the Oder of this Court dated 18th
Novenber, 1987 in the circunstances as set out hereinafter.
In order to appreciate the objections, it is necessary to
refer to certain facts.

The Settlement Comm ssioner, CGovernnent of I ndi a
allotted Plot No. 631 at Chitranjan Park, New Delh
neasuri ng 160 sg. yds to the Respondent under t he
Settlement Schene for the refugees from Pakistan for a tota
price of Rs.4,800. This allotment was nmade by the Settl enent
Conmi ssi oner on behalf of the Rehabilitation Department of
the Governnent of India. The Respondent applied for a |oan
from the Mnistry of Defence for construction of the house
on the said plot and a | oan of Rs. 15,000 was sanctioned in
his favour. Under the House Construction Rules of the
CGovernment, the plans and estimates had to be subnitted
along with the application and a sanctioned amount was paid
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in four instalnments at different stages of construction. The
Respondent started the construction of a building on the
sai d land. By the end of 1973, the Respondent had
constructed a house on the said plot upto the roof |evel. By
that time he had obtained and used up a sum of Rs. 12,000 out
of the loan sanctioned to himand only a bal ance of Rs.3, 000
PG NO 517
remai ned to be paid to himunder the said | oan. According to
the Respondent, this amount was not sufficient for the fina
conpl etion of the house and he, therefore, sought the help
of Appellant No. |I who advanced a sumof Rs.5,000 to him In
Septenmber, 1973 the Respondent entered into an agreenent
dat ed Septenber 6, 1973 to sell the house and the said plot
to the Appellant No. 1. The aforesaid amount of Rs.5, 000
given by way of loan-was shown in that agreement as an
advance paid towards the sale price. The Respondent also
executed a Ceneral Power of Attorney in favour of Appell ant
No. 1 inter alia enabling himto carry on construction work
on the said l'and on behal f of the Respondent. According to
t he Respondent ,~ the house was not conplete but t he
Appel | ant's _who are husband and wi fe were occupying the sane.
Under circunmstances, we need not discuss here, on January
29, 1974 another agreement was entered into bet ween
Appel l ant No. 1 and the Respondent which has been described
as an agreenent for construction. Under that agreenent,
Rs. 80,000 was to be paid by the Respondent ‘as the price of
the construction to be put up by Appellant No. | on the said
plot and he was to charge Rs.20,000 as the profits and
| abour charges. He was to deposit Rs.15,000 with the
Respondent, this transaction was sham and bogus. D sputes
arose Respondent was to return the anpbunt of Rs. 1, 15,000
within three years in a lunp sum and on_ such  paynent,
Appellant No. | was to hand over the possession of the
building and the plot to the Respondent. Till that anmount
was paid, Appellant No. 1 was entitled to possess and occupy
and enjoy the sane and to receive rents thereof. According
to the Respondent, this transaction was sham and bogus.
Di sputes arose between the parties and the Respondent /filed
a suit in August 1977 clainmng for the return of the
possession of the said plot and the house. ~A notice of
noti on under section 34 of the Arbitration Act 1940 for stay
taken out by the Appellants was dism ssed. An appeal ~ was
preferred against the said decision. In the appeal,  which
cane up for hearing before the Additional District Judge,
Delhi. wth the consent of the parties, Shri ~Bakshi Man
Singh was appointed as the sole arbitrator to adjudicate
upon the disputes in the suit. The said Shri Bakshi Man
Singh died in July 1979 w thout making any award. On an
application by the Respondent, the |earned Additi ona
District Judge filled up the vacancy by appointing Shri Har
Shanker, Advocate, as the sole rbitrator. Shri Hari - Shanker
made and published his award which went against t he
Appel l ants. According to the Appellants, the said award was
made ex parte. The appellants chall enged the award by filing
obj ections under sections 30 and 33 of the Arbitration Act
before the | earned Additional District Judge and applied for
setting aside the said award. This application was di sni ssed
by the learned Additional District Judge. The Appellants
PG NO 518
filed an appeal against this decision on OCctober 14,1982
before the Delhi Hgh Court but the said appeal was
di sm ssed by the | earned Single Judge of that Hi gh Court on
April 30, 1985. This decision of the learned Single Judge
was challenged before this Court by way of Special Leave
Petition wunder Article 136 of the Constitution. Leave was




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 9

granted and the present Appeal cane to be nunbered as
aforesaid. This Appeal cane up for hearing before a
Di vi si on Bench of this Court on Novenber 18,1987. After
heari ng Counsel for the parties. in order to ensure
fairplay in the action, this Court set aside the award of
the Arbitrator and al so the judgnent of the Del hi H gh Court
and appointed Shri A C. CGupta, a former Judge of this Court,
as the sole arbitrator to adjudicate upon the disputes
between the parties. The arbitrator was directed to nake his
award with short reasons within four nonths fromthe receipt
of the the order. Certain other conditions |ike payment of
conpensation and additional expense were inmposed on the
Appel l ants. Pursuant to the said order of this Court, the
said Shri A .C. Gupta entered upon the reference and nade and
made and published his award on March 18,1988. Under the
said award, it was held that the Respondent was entitled to
a sum of Rs.58,498.60p and interest on this anpbunt at the
rate of 18 per annumfromthe date of the reference to the
date of the -award which worked out to a sum of Rs.3,510.
Taking into account the anmbunt paid by the Respondent
initially towards the arbitrator’s renmuneration and others
costs and after setting off the dues of Appellants against
the Respondent, it was held that the Respondent-clai mant was
entitled to recover ‘possession of the disputed building from
the Appellants and that a sum of Rs.57,753 was payable by
the Appellants to the Respondent. It is this award which is
chal | enged before us now.

The sole subnission made by M. Bhandare, |earned
Counsel for the Appellants is that the award is bad in |aw
and liable to be set aside asthere is an error of I|aw

di scl osed on the face of the award. In this connection, M.
Bhandare drew our attention to clause 2(b) of the agreenent
to sell dated Septenber 6, 1973 referred to earlier. Ten
earlier part of the agreement set out that the purchaser
(Appellant No. 1) had paid to the seller (Respondent) a sum
of Rs.5,000, the receipt of whichwas acknow edged by the
Respondent and the bal ance anpunt ‘payable was to be /paid in
the manner set out in the said clause 2(b) which’ runs as
fol | ows:

"The purchaser shall pay to the seller Rs.105 each nonth
agai nst the .sanctioned | oan of Rs.15,000 by the fifth day

of every English Calendar nonth till such time the ful
PG NO 519

amount of loan is recovered from the seller by t he

CGovernment of India. The first instal ment- shall comrence

with effect fromb5th Cctober, 1973 The purchaser, if he
desires, can also deposit the actual remaining anount
towards this loan at any tinme in lunmp sumto the Governnent
of India on behalf of the seller."

It is a coomon ground that the sumof Rs. 105 per /nonth
referred to clause 2(b) of the said agreenment was  paid by
the Respondent only upto January 1976 and that this paynent
covered wupto 23 instalnents nmore than 100 instal nents  were
remai ning wunpaid. M. Bhandare pointed out that it —was
contended by the Appellants before the arbitrator that,
al t hough the agreenment for sale between the parties was not
regi stered and mght not convey and interest to Appellant
No. 1 in the property, the Appellants had been put in
possession of the said | and and construction pursuant to the
said agreenent since Septenber 1973, as appears from the
agreement of sale. and, in viewof this, Appellants were
entitled to retain possession under the protection afforded
by Section 53A of the Transfer of Act. 1882. He drew our
attention to the followi ng statements contained in the award
of the learned Arbitrator:
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"The Respondent who has been in possession of the
property since Septenber 1973 as would appear from the
agr eenent for sale, clained that his possession was
protected Under Section 53A of the Transfer of Property
Act ......

Section b53A affords protection to a transferee on
certain condition, One of which is that ‘the transferee has

performed or is willing to performhis part of contract’.
Under the agreenent for sale, the respondent was required to
pay the claimant a nmonthly sumof Rs. 105 to enable the

latter to pay the instalnents in discharge of the house
building loan. Fromthe receipts filed it appears that the
r espondent paid only upto January 1976 which covered 23
instalments only and nore than 100 instal ments remained to
be paid. There is no valid reason why he should have failed
t to carry out his obligation under the contract. Thus it
cannot be said that the respondent had performed or was
willing to performhis part of the contract. Therefore, the
r espondent was not entitled to retain possession of the
di sput ed ‘property beyond January 1976."
PG NO 520

It was subnitted by M. Bhandare that these statenents
clearly disclose close an error apparent on the face of the
award. It is pointed out by himthat, " prior to February
1976, the Respondent by his Advocate's notice dat ed
16.1.1976 had repudiated the said agreenent for sale by
contending in his notice that it had been procured by fraud,
undue influence and coercion practised by Appellant No. |
and it was submitted that the said repudiation was wr ongful
and in view thereof Appellant No. 1 was absolved from his
obligation to nake any further paynent of Rs.105 per nonth
or to continue to be ready and willing to perform the
agreement. It was submtted by him that ~the aforestated
statenents contained in the award ran counter to the settled
position in law and disclosed a clear error of law on the
face of the award. He drew our attention to the decision of
this Court in International Contractors Ltd. v. /Prasanta
Kumar Sur, [1961] 3 S.C.R 579. In that case the “appellant
had purchased the property in dispute from the  respondent
but soon thereafter there was an agreenment for  reconveyance
of the property to the respondent within a period of two
years for alnmpst the same value for which it was sold.
Before the expiry of the stipulated period, the respondent
entered into correspondence with the appellant, asking for
the conpletion of the agreed reconveyance and - intimating
that the purchase noney was ready to be paid, but after sone
further correspondence, the appellant’s solicitors, on his
behal f, repudiated the agreenent for reconveyance.. The
respondent then did not tender the price agreed to be / paid
and filed a suit for specific performance. The suit was
dismissed by the trial <court on the ground “that the
respondent had not paid the noney. The Hi gh Court reversed
the decision and decreed the suit. On an appeal to this
Court, it was held that as the appellant had totally
repudi ated the contract for reconveyance and had tailed 1o
perform his part of the contract, it was open to the
respondent to sue for its enforcenment and the Hi gh Court was
right in holding that respondent was entitled to a decree
for specific performance. In our view, M. Bhandare may be
right in contending that this decision does show that it has
been held by this Court that in certain circunstances once a
party to a contract has repudiated a contract, it is not
necessary for the other party to tender the anobunt payable
under the contract in the nanner provided in the contract in
order to successfully claimthe specific performance of the
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contract. The decision, however, nowhere |ays down that
where one party to a contract repudi ates the contract, the
other party to the contract who clains specific performance
of the contract is absolved fromhis obligation to show
that he was ready and willing to performthe contract. M.

Bhandare’s argument really is to the effect that the
Respondent wongly repudiated the contract by his said
letter dated 16th January, 1976, before all the nutua

PG NO 521

obligations under the contract had been carried out, that is
to say, he conmtted an anticipatory breach of the contract
and in view of this, Appellant No. 1 was absolved from
carrying out his renaining obligations under the contract
and coul d clai mspecific performance of the sane even though
he failed to carry out-his remaining obligations under the
contract and night have failed to show his readi ness and
willingness to perform the contract. In our view, this
argument cannot be accepted. It is settled in |aw that where
a party to a contract commits an anticipatory breach of the
contract, the other party to the contract nmay treat the
breach as_ putting an end to the ~contract and sue for
damages, but in that event he cannot ask for specific
performance. The other option open to the other party,

nanely, the aggrieved party, is that he may choose to keep
the contract alive till the time for performance and claim
specific performance but, in that event. he cannot claim
specific performance of the contract unless he shows his
readiness and wllingness to perform the 'contract. The
decision of this Court in International Contractors Linmted
v. Prasanta Kumar Sur, (supra), properly analysed, only |ays
down that in certain circunstances it is not necessary for
the party conplaining of an anticipatory breach of « contract
by the other party to offer to perform his remaining
obligations wunder the contract in order to show his
readi ness and willingness to performthe contract and 'claim
specific performance of the said contract. M. Bhandare al so
referred to the decision of the Andhra Pradesh High Court in
Maki neni  Nagayya and Ot hers v Mkineni Bapamma., AIR (45)
1958 A.P. 504. W do not consider it necessary to refer this
decision as it does not carry the case of the Appellants any
further. The ratio of the said decision in no way runs
counter to the said position in | aw set out above.

In the case before us, what the arbitrator has done is
to set out in his award the relevant portion of Section 53A
of the Transfer of Property Act in terns of the said
section. There can be no dispute that these provisions have
been correctly set out. There is thus no error in the
proposition of |aw set out by the | earned Arbitrator in_ the
award. It may be that there is an error, although that is by
no nmeans certain. in the application of these principles in

coming to the -conclusion that, notwi t hst anding the
repudi ati on of the said contract by the respondent,
Appel l ant No. | was not absolved fromhis obligation to pay

the remaining instalnents of Rs.105 per nonth as provided
under the contract.

In Coi nbatore District Podu Thozillar Sangam V.
Bal asubramani a Foundary and others, [1987] 3 S.C.C. 723 it
has been held by this Court that it is an error of law and
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not a mstake of fact commtted by the Arbitrator which is
justiciable in the application before the Court. If there is
no | egal proposition either in the award or in any docunent
annexed to the award which is erroneous and constitutes the
basis of the award and the alleged nistakes or alleged
errors, are only m stakes of fact the award is not anenable
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to corrections by the Court. Inits judgnment, the Court
referred to the decision of this Court in Union of India wv.
A L Rallia Ram [1964] 3 S.C R 164; AIR 1963 SC 1685 and,
after referring to certain factors pertaining to awards in
arbitration proceedings and the machinery devised by the
Arbitration Act 1940, pointed out that the award was the
decision of a donestic tribunal chosen by the parties and
the civil courts which were entrusted with the power to
facilitate arbitration and to effectuate the awards, could
not exerci se appellate powers over the decisions. This Court
reiterated that it was now firmy established that an award
was bad on the ground of error of law on the face of it only
when in the award itself or in a docunent actual ly
incorporated init, there was found sone | egal proposition
which was the basis of ‘the award and which was erroneous.
This view was enunciated by the Judicial Comrittee in
Chanpsey Bhara and Co. v: Jivraj Balloo Spinning and Wavi ng
Co. Ltd., [1922-23] LR 50 | A 324; 1923 AC 480. This view was
again ‘reiterated and enphasised by this Court in Kanpur
Nagar Mahapali ka v Ms Narai n Das Hari bansh, 11970] 2 S.C. R
28; (1969) 2 SCC 620 where Ray, J., as the |earned Chief
Justice then was, observed at page 30 of the Report relying
on Chanpsey Bhara case

"An error of |law on the face of the award nmeant that one
could find in the award, or in a docunent actual ly
i ncorporated thereto, as, for instance. a note appended by
the arbitrator stating the reasons for his judgnment, sone
| egal proposition which was the basis of the award and which
one can say is erroneous."

In State of Oissa & Os v Ms Lall Brothers, [1988]
Judgnent Today S.C 552 it was held by a Bench of this
Court that it is not open to the Court to specul ate, where
no reasons are given by the arbitrator, as to what inpelled
him to arrive at his conclusions.” Reference was nade in
this connection (see paragraph 8) to the observations of the
Judicial Commttee in Chanpsey Bhara & Co. v. Jivraj Balloo
Spi nning & Weaving Co. Itd. and of this Court in Jivarajbha
U anshi Sheth & Ors. v. Chintamanrao Balaji and Os, [1964]
5 S.C.R 480.

PG NO 523

It was next contended by M. Bhandare that the award
disclosed an error in law as certain inportant docunents
relied on by the Appellants were not referred to or
di scussed in the award at all. In support of this contention
M. Bhandare referred to the decision in K P. ~Poul ose wv.
State of Kerala and Another, [1975] 2 S.c.c. 236. In that
case the arbitrator failed to take into account materia
docunents, which were necessary to arrive at for a just. and
fair decision to resolve the controversy between the parties
and it was held that this anounted to | egal nisconduct on
the part of the arbitrator and his award liable to- be set
aside. This decision is not of much assistance in the case
before wus as it is not the contention of M. Bhandare  that
the award is bad on the ground of any msconduct of the
arbitrator but on the ground that it discloses an error - of
law on the face of the record. Mreover, our attention has
not been drawn to any particular docunment which was
essential to resolve the controversy between the parties nor
has it been denonstrated that any such document was not
taken into account by the arbitrator. In view of this, there
is no basis to support the contention of M. Bhandare which
nmust be rejected. It cannot be even said in this case that
the arbitrator was gquilty of any |legal misconduct or
ot herw se .

The objections to the Award of Shri A C Qupt a,
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therefore, fail and are dism ssed. There will be a judgnment
in ternms of the Award. Let the decree be drawn up
accordingly. In the facts and circunstances of the case,
there will be no order as to costs to the hearing before us.

N. V. K.




