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ACT:

Contenpt of Courts Act 1971 (17 of 1971)-Ss. 2(c)(iii) & 13-
Scope of Contenpt of Court-Disciplinary control over
Subordi nate judiciary-Wen H-gh Court functions in a
di sciplinary capacity it does so in-furtherance of adm nis-
tration of justice. What anbunts to-Attack on t he
adm nistrative act of a judge, if anmounts to ‘contenpt-
Admi ni stration of justice neaning and scope of.

HEADNOTE:

The appellant, a judicial officer, was convicted and
sentenced under the Contenpt of Courts Act, 1971, by a Ful
Bench of the Orissa High Court. Registrar of Oissa High

Court v. Bardakanta Mshra & Os. |.L.R [1973] Cuttack
134.

The appellant’s career as a judicial officer was far /from
sati sfactory. Wien he was working as Additional District

and Sessions Judge he showed gross indiscretion and
comm tted grave judicial nisdeneanor. The contenpt proceed-
i ngs arose out of the representation he made to the Governor
for canceling the order of suspension passed agai nst him by
the H gh Court and the allegation he nade in a nenorandum of
appeal he had filed earlier in the Suprene Court. In his
representation to the Governor the appellant nade false
i nsinuations that the Governor cancelled the previ ous
di sci plinary proceedi ngs agai nst himon the ground that the
same was vitiated as the Hi gh Court prejudged the matter and
the governnment set aside the punishnment because three of the
j udges were biased and were prejudiced against him that the
proceeding involved the CGovernnent in heavy expenses on
account of the "pal pably incorrect views of the H gh Court",
t hat the High Court did not gracefully accept t he
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Government’s order cancelling his denotion, that the High
Court resorted to "subterfuge' to counteract the said
decision of the governnent by taking a novel step and that
the High Court’s action suffered frompatent nala fides. He
stated that the other judges had no i ndependent judgment of
their own and were influenced by the Chief Justice to take a
view different from what they bad already taken and
characterised the High Court as an "engine of oppression"
and his order of suspension as "mysterious". In anot her
representation made to the Governor the appellant alleged
that the H gh Court on the adm nistrative side was seriously
prejudi ced and biased against himand it acted as if the
charges stood established requiring extrene puni shnent and
as such justice May not be neted out to him by the High
Court, if it conducted the departnental inquiry. He also
stated that he considered it risky to subnmt his explanation
to the Hgh Court and'that the High Court in the best
interests of justice, should not inquire into these charges
st him He suggested that "the Court was not in a
position to weigh the evidence and consider the materials on
record and -inmpose a sentence conmensurate with hi s
del i nquency." The action taken by the Hi gh Court was branded
as "unusual". A copy of this representation was sent to the
H gh Court wth the remark that since the H gh Court was
likely to withhold the representation it was submtted
direct to the Governor. In the nmeno of appeal filed in the
Supreme Court, the appellant alleged bias  and prejudice
against the Hi gh Court and its Chief Justice.  He took the
plea that the H gh Court had becone disqualified to dea
with the case and expressed the view that "the judges of the
Hi gh Court had fallen fromthe path of rectitude and were
vindictive" and had decided to inpose substantive sentence
and that "they were not in a position to nete even-handed
justice’

In appeal to this Court. it was contended : (i) that the
passages about which the conplaint ‘was made did not anopunt
to contenpt of court since they did not purport to criticize
any ’'judicial, acts of the judges and criticism of the
adm nistrative acts of the High Court even in wvilification
ternms did not anount

28 3

to contempt of court, and (ii) that the acts conpl ai ned of
wer e in the court of the appellant challenging hi-s
suspensi on and hol ding of disciplinary proceedings, in an

appeal or representation to the Governor fromthe orders of
the High Court and he gave expression to his grievance or
had otherwi se acted not with a viewto nmalign the court or
in defiance of it but with, the sole object of obtaining the
reversal of the orders passed by the Hi gh Court agai nst him
HELD : The inputations have grossly vilified the H gh /Court
tending to affect substantially administration of - justice
and, therefore, the appellant was rightly convicted of the
of fence of crimnal contenpt. [304F]

(i)Proceedings in contenpt are always with reference to
adm nistration of justice. Al the three sub-clauses of  s.
2(c) of the Contenpt of Courts Act, 1971, define contenpt in
ternms of obstruction or interference with adm nistration of
justice and scandalisation within the nmeaning of sub-clause
(1) must be in respect of the court or the Judge wth
reference to adm nistration of justice. [297C D

Debi Prasad Sharma v. The King-Enperor. 70 Indian Appeals.
216, referred to

(a) The question whether contenptuous inputations nade with
reference to the adnministrative acts of the H gh Court
amount to contenpt of court will depend upon whether the

again
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anputations affect the admnistration of justice. This is
the basis on which the contenpt is punished and nust afford
the necessary test. [298E]

(b) The nere functions of adjudication between the parties
is not the Whole of administration of justice for any court.
The presiding judge of a Court enbodies in hinmself the
Court. and when engaged in the task of adm nistering justice
is assisted by a conplenent of <clerks and mnisteria

of ficers. The Acts in which they are engaged are acts in
aid of adm nistration of justice. Therefore, when the Chief
Justice appoi nts m ni steri al of ficers and assunes

di sciplinary control over them that is a function which
through described as admnistrative, is really in the course
of administration of justice. Judical integrated function
of Judge and cannot suffer any dissection nuance of high
st andar ds of rectitude in j udi cal admi ni stration
adm nistration is an so far as maintain concerned. The whol e
set up of a court is for who purpose of administration of
justice and the controlwhich the judge exercises over his
assi stant's has also the object of nmaintaining the purity of
admi ni stration of justice. [298F-H 299A]

(c)The disciplinary control over the misdeneanors of the
subordinate judiciaryin their judicial admnistrationis a
function which the H gh Court must exercise in the interest
of administration’ of justice. It is a function Wich is
essential for the administration of justice in the wide
connotation it has received and, therefore, when the High
Court functions in a disciplinary capacity, it Only does so
in furtherance of  admnistration of justice. it is as
i mportant for the superior court to be vigilant about the
conduct and behavi our of the subordinately judge as it is to
administer the |aw, because both functions “are ‘essentia
adnmi ni stration of justice. The Judge of the superior. court
in whom this disciplinary control is vested functions as
much as a Judge in such, natters as” when he bears and
di sposes of cases before him [300E; 299D

(d) What is comonly described as ‘an administrative function
has been when vested in the Hi gh Court, constantly  regarded
by statutes as a function in the administration of justice.
[299F- G

Letters Patent for the H gh Courts of Bombay, Calcutta and
Madras a. 8; High Courts Act, 1861, a. 9; the Governnent  of
India Act, 1935, % 223. 224; Constitution of India, 1950,
Arts. 225, 227 235; State of Wst Bengal V.Nripendra Nath
Bagchi [1966] 1 S.C.R 771 referred to.

(e)Thus the courts of justice in a State froth the  hi ghest
to the lowest are by their constitution entrusted wth
functions directly connected with the admnistration of
justice and it is the expectation and confidence of al
those who have or likely to 'have business there that the
courts Performall their functions

284

on a high level of rectitude wthout fear or favour

af fection or ill-wll. And, it in this tradi tional
confidence in the courts that justice will be admnistered

in themwhich is Fought to be protected by proceedings in
contenpt. [300F-Q

Rex v. Almon [1765] WInot's Notes of Opinions 243, referred
to.

(f) Scandalisation of the court is a species of contenpt and
may take several forns. A common formis the vilification
of the Judge. Wen proceedings in contenpt are taken for
such vilification the question which the court has to ask is
whet her the vilification is of the Judge as a Judge or it is
the wvilification of the Judge as an individual. If the
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latter, the Judge is left to this private renedies and the

court has no power to conmit for contenpt. |If the forner,
the court wll proceed to exercise the jurisdiction wth
scrupulous care in cases which are clear and beyond
reasonabl e doubt. Secondly, the court with have also to
consi der the degree of harm caused. as affecting
adm nistration of justice and if it is slight and beneath
notice, courts will not punish for contenpt. |Ibis salutary
practice is adopted by s. 13 of the Contenpt of Courts Act,
1971. If the attack on the Judge functioning as a Judge

substantially affects adm nistration of justice it becones a
public m schief punishable for contenpt, and it matters not
whet her such an attack i's based on what a Judge is alleged
to have done in the exercise of his 'administrative’
responsibilities. A Judge's functions nay be divisible, but
his integrity and authority are not divisible in the context
of administration of justice. [301D F]

Queen wv.  Gay, [1900] (2) Queen’s Bench, 36, at page 40,
referred to.

(g)"Judicial” capacity" is an ambivalent term which neans
"capacity of or properto _.a Judge" -and is capable of
t aki ng in all functional = capacities of a Jurodge

whet heradm ni strative, adjudicatory or any other, necessary
for the adm nistration of justice. There is no warrant for
the narrow view that the offence of scandalisation of the
court takes place only when the inputation has reference to
the adjudicatory  functions of a Judge in the seat of
justice. [3020

Rex v. Alnmon [1765] WInot's Notes of Opinion 243; MXxi La

Ghose and Ot hers, XLV-Cal cutta, 169, The State of Bombay v.
M. P. AIl.R 1959 Bonbay, 182, Debi Prasad Sharma v. The
King Enperor, 70, Indian Appeals, 216, Special Reference
from the Bahama Islands, A C. 138 at 144, Queen v. Gay
[1900] 2 QB. 36, referred to

Brahma Prak-ash Sharma and others v. The State of Utar
Pradesh, [1953] S.CR- 1169, Gobind Ram v. State of
Maharashtra. [1971] 1 S.C.C. 740 /and State v. The /Editors

and Publishers of Eastern Tines and Prajatantra, A/l.R 1952
Orissa, 318, held inapplicable.

(ii)lf in fact the | anguage used anpbunts to - contenpt of

court it will become punishable as crimnal contenpt. The
right of appeal does not give the right to comit contenpt
of court nor can it be used as a cover to bring the —autho-
rity of the High Court into disrespect and disregard. [298C
Dl

Jugal Kishore v. Sitamarhi Central Co.op. Bank. AlR 1967
S.C. 1494 referred to.

Per Bhagwati & Krishna lyer, JJ : (Concurring in ultinmte
decision) : The dilemm of the law of contenpt ~arises
because of the constitutional need to bal ance, two great but

occasionally conflicting principles-freedom of expression
air and fearless justice. It is a noot point whether
we should still be bound to the regal nmporings of Rex V.

Al mon. [ 306E]

(i)The enphasis in Ss. 2(c), 3 and 13 of the Contenpt  of
Courts Act, 1971. to the interference with the course of
justice or obstruction of the adm nistration of Justice or
scandal i sing or lowering the authority of the Court-not the
Judge- hi ghli ghts the judicial area as entitled to
inviolability and suggests a functional rather than a

personal or 'institutional’ imunity. The unique power to
puni sh for contempt of itself inheres in a Court qua court,
In its essential role of dispenser of public justice. The

phr aseol ogi cal inmage projected
285

and f




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 38

by the catena of expressions in the Act, the very conspectus
of the statutory provisions and the ethos and raison d eire
of the jurisdiction-point to the conclusion that the text of
the Act must take its colour fromthe general context and
confine the contenpt power to the judicial-cumpara-judicia
areas, including such admnistrative functions as are
intimately associated with the exercise of judicial power.
In short the accent is on the functional personality which
is pivotal to securing justice to the people. Purely
admini strative acts like recruitnerits, transfers and
postings, routine disciplinary action against subordinate
staff, executive acts .in running the establishnent and
mnisterial business ancillary to office-keeping-these are
conmon to all departnents in the public sector and nerely
because they relate to the judicial wng of governnent
cannot enjoy a higher -imunity from criticism The
qui ntessence of the contenpt power is protection of the
public,” not judicial personnel. [If the slant on judict
poalisation as a functional limtation on the contenpt
jurisdiction is accepted, it nust exclude from its anbit
interference wth purely adm nistrative acts of courts and

non-judicial functions ~of judges. This dichotony is

implicit 1in the decided cases. To treat as the Hi gh Court
has done. "the inmge and personality of the lush Court as
an integrated one" and to hold that 'every shadow that
darkens it is contenpt is to forget life, reason and
political progress. The basic 'public duty" of a Judge in
his "judicial capacity" is to dispense public justice in
Court and anyone who obstructs or interferes in this area
does so at his peril. Likewi se, personal behaviour of
j udi ci al personnel, if criticised severally or even

sinisterly. cannot be countered by the weapon of the
contenmpt of court. [309C-E, 3 10 A-F]

The paranount but restrictive jurisdiction to protect the
public against substantial interference with the stream of
justice cannot be polluted or diffused into an intimdatory
power for the judges to strike. at adverse comrents on
adm nistrative, legislative (as under articles 225, 226 and
227) and extra-judicial acts. Comonsense and principle can
certainly accept a valid administrative area so  closely
integrated with court work as to be stamped with judicia
character such as constitution of benches, transfer of
cases, i ssue of administrative directions regardi ng
submi ssion of findings or disposal of cases by subordinate
courts and the like. Not everything covered by art. 225,
227 and 235 will be of this texture. Thus even though
Judges and courts have diverse duties functionally and
historically and jurisprudentially, the value which is dear
to the conmmunity and the function which deserves to be
pardoned off frompublic nolestation is judicial. Vi ci ous
criticismof personal and adninistrative acts of Judges may
indirectly mar their inmage and weaken the confidence of the
public in the judiciary but the countervailing good, not
nmerely of free speech but also of greater faith generated by
exposure to the acting light of bona fide even if marginally
overzeal ous, criticismcannot be over-|ooked. [315B-E]

In the instant case the suspension of the District Judge was
SO woven into and integrally connect ed with t he-
adm nistration of justice that it can be regarded as not
purely an administrative act but a para-judicial function.
The appeal was against the suspension which was a
prelimnary to contenplated disciplinary action which was
agai nst the appellant in his judicial capacity for acts of
judicial misconduct. The control was, therefore, judicia
and hence the unbridled attack on the Hi gh Court for the
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step was puni shabl e i npugned conduct of the condemer was
gua Judge and the evil a supervisory act of the H gh Court.
[ 315G H]

(ii)A large margin nust be allowed for allegations in
renedi al representation; but extravagance forfeits t he
protection of good faith. [315H]

In the matter of a Special Reference from the Bahama
I sl ands, [1893] AC. 139; 149; Debi Prasad Sharnma v. The King
Enper or, [1942] 70 1.A 216, Kayiath Danodar an V.
I nduchoodan, A I.R 1961 Kerala 321, K L. Gauba's case,
l.L.R [1942] Lab. 411, 419, Rex v. B. S. Nayyar, AIl.R
1950 All’. 549. 551. 555, Inre S. B. Sarbadhicary, [1906]
14 XX 1.A 41, Brahma Prakash Sharma v. State of Utar
Pradesh, (1953) S.C.R 1169, State V. N. Nagamani, A Il.R
1959 Pat. 373 and In the matter of an. Advocate of
Al l ahabad, A T.R 1935 All. 1, referred to.

28 6

Renedi al process cannot be a msk to malign a judge.
Irrel evant or unvarni shed anput ations under the pretext of
grounds of appeal amount of foul play and perversion of the
| egal process. In the instant case the appellant, a senior
of fi cer who professionally weighs his thoughts and words has
no justification for the immopderate abuse he has resorted
to. In this sector even-truth is no defence, as in the case
of crimnal insult-in the latter because it My produce
violent breaches and is forbidden in the name of public
peace, and in, the forner it may denoralise  the comunity
about courts andiis forbidden in the interest of public
justice as contenpt of court. The Court being the guardian
of the people’ s rights, it has been held repeatedly that the
contenpt jurisdiction should be exercised wth scrupul ous
care and only when the case is clear and beyond reasonable
doubt. [317C-E;, 318H]

State of Uttar Pradesh v. Shyam Sunder Lal, A l.R 1954 Al
308, Rex v. R S. Nayyar, A l.R 1950 All. 549; 554,  State
of Madhya Pradesh v. Ravi Sharker. [1959] S.C R 1367,
Govind Ram v. State of Mharashtra, [1971] 1 S.C/C. | 740,
Swar namayi  Pani grahi v. B. Nayak, A l.R - 1959 Oissa 89,
Quintin Hogg. 1968 2 WL.R 1204: 1206-7. C. K. -Paphtary v.
O P. Gupta, AIl.R 1971 S.C 1132-1141 para '52, R w.
Gay,, [1900] 2 QB. 36, Special ,Reference No. 1 of 1964,
[1965] 1 S.C.R 413. 501; referred to.

(iii)ln sum the key note word is 'justice, not 'judge'; the
"key note thought is unobstructed public justice, not the
self defence of a judge; the corner-stone of the contenpt
law is the acconmodation of two constitutional values-the
right of free speech and the right to independent justice.
The ignition of con, tenpt action should be substantial. and
mala interference with fearless judicial action,. not /fair
comment or trivial reflections on the judicial process and
personnel . [ 319E]

JUDGVENT:

CRIM NAL APPELLATE JURI SDI CTION: Criminal Appeals Nos. 41
and 77 of 1973.

Appeal s under Section 19 of the Contenpt of Courts Act, 1971
fromthe, Judgnment and Order dated the 5th February, 1973 of
the Oissa High Court at Cuttack in Crimnal M scell aneous
Case No. 8 of 1972.

A K Ser, G L. Mikhoty and C S. S. Rao, for the
appellant (in C.A 41./73).

G Rath, and B. Parthasarathy, for the appellant (In C
A T77/73).
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F. S. Nariman, Additional Solicitor General, B. M Patnaik
and Vinoo Bhagat, for respondent No. 1 (in Cr. A 41/ 73)
and respondent NO 2 (in O. A 77/73).

G Rath and U P. Singh,for respondent No. 2 (in Cr. A
41/ 73),

A. K Sen and C S. S. Rao, for respondent No. 1 (in C. A
77/73).

The judgrment of the Court were delivered by

PALEKAR J.-This is (Crinminal Appeal No. 41 of 1973) an
appeal by one Baradakanta M shra fromhis conviction and
sentence under the Contenmpt of Courts Act, 1971 by a Ful
Bench of fiVe of the. Oissa Hgh Court. The Judgnent is
reported in |.L R [1913] Cuttack, 134 (Registrar of the
Orissa H gh Court v. Baradakanta M shra and Os.).

The appellant started his career as a Munsif in 1947. H s
career as a Judicial Oficer was far fromsatisfactory. In
1956 he was promoted on'trial basis to the rank of a sub-
Judge with the observation

28 7
that if he was found inconpetent, suitable action would be,
t aken. In _due course, he, was confirnmed as a Subordinate

Judge. On April, 2, 1962 he was pronoted, again on tria
basis, to the rank of Additional District Magi strate
(Judicial) which s apost inthe cadre of the orissa
Superior Judicial Service (Junior Branch). As his work was
for unsatisfactory, he wag reverted to his substantive post
of a Subordinate Judge on January 4, 1963. ~ The order of
reversi on was chal llenged by himin a Wit Petition which was
di smissible by a Bench of C.J. and ; J. The case is reported
in[l.L.R] 1966, Cutback, 503. An appeal tothe  Suprene
Court was di sm ssed on February 6, he 1967. Wi le working as
a Subordi nate Judge, after reversion,- ' was suspended from
service from 15th May, 1964 to 9th April, 1967 during the
pendency of a disciplinary proceeding —against him. that
proceeding ended in a light punishment of two of- his
i ncrenents bei ng st opped. From  the. above order of
puni shnent, the appellant filed on 10-10-1967 an appeal to
the State Governnent. The State Government by its  order
dated 15-7-1970 allowed tie appeal on the ground that the
Publ i c Service Commi ssion had not heed consulted by the H gh
Court before inmposing the punishment, and t hat the
Char ge--Sheet served on the appellant having indicated the
proposed punishment vitiated the disciplinary proceedings.
After the case, Was sent back to the H gh Court the charges
whi ch had been earlier established, were franed  again and
served on himon 13-2-1971 and we are inforned that the
proceeding is still pending.

In the nmeantine, it appears, he was pronoted to the post of
the Additional District Maggistrate in February, /1968
though the High Court was of opinion that he was unbal anced,
quarrel sone, reflect and undisciplined. The High Court
specifically observed that though the appellant suffered
fromthese defects, It was sincere and working and the other
of ficers who had superseded himas Additional D stricting
Magi stratres were not nuch better. The pronotion was nmade
on trial basis for a period of one year wth t he.
observation that if during that period his work was found to
be unsatisfactory, he "would be reverted to the rank of Sub-
Judge.

In that year the H gh Court had to face an abnorma
situation by the retirenent of many District Judges on
account of the decision of the Governnent reducing the age
of retirenent from58 to '55 years Many, vacancies occurred
and the appellant was then pronoted as an Additiona
District and Sessions Judge on trial basis- for six nonths




http://JUDIS.NIC. I N SUPREME COURT OF | NDI A Page 8 of 38
in July, 1968. 1In January, 1969 he was allowed to continue
on a tenporary basis till further orders subject to further
review of his work at the tine of confirnmation. It is

worthy of note that this decision to continue was taken on
the report of the present Chief. Justice O K Mshra who
was at that time the Adm nistrative Judge.

On May 12, 1969 his services were placed at the disposal of
the Governnent in the Law Departnent, who appointed him as
Joint Secretary. Law, till Cctober 12, 1969. From Cctober
13, 1960 to Decenber 4, 1970 he was appointed by the
CGover nirent as the Comm ssioner of Endownent s. The
CGovernment was thoroughly dissatisfied with his work and on
Decenmber 5, 1970 his services were replaced at the disposa
of the Hi gh Court. The appellant went on |eave.

288

On his return to the Judicial cadre, he functioned as
Addi son District and Sessions Judge, Cuttack till July 14,
1971 when he was ,posted to act as District and Sessions
Judge for 12 daysin the tenporary |eave vacancy of the
per manent. Di'strict Judge M. P. K Mohanty. Wen he was thus
acting as District and Sessions Judge for a short period by
way of stop-gap arrangenent, the Hi gh Court placed severa
restrictions on his admnistrative powers,.

In the brief period that he was working as Additiona
District and Sessions Judge, Cuttack, the appellant showed
gross indiscretion by defying a request. nade by t he
ict, Judge in due course of adm nistration.  He also

comm tted a avejuiudicial msdeneanors. He heard an appea
and posted it for judgnent on June 22, 1971. ' The judgnent
was delivered on that date and the, appeal ~was di sm ssed.
The Order-Sheets of the judgnent were signed by the
appel l ant and the judgnent was duly sealed. Later in the
day, however, the appellant scored through his signatures
both in the Order-Sheet and in the judgnent and returned the
record of the appeal to the District Judge for disposal by
making a false statenent that the judgnent had not been
delivered and that the parties being known to himit was not
desirable that he should further hear the appeal,  after
taking additional evidence for which a petition had been
filed. This was sonething quite extraordi nary froma Judge
of the appellant’s standing. When  these matters were
brought to the notice of the H gh Court the Registrar by
Order of the High Court recommended to the Government that
the appellant be reverted to the post of the Additiona
District Mgistrate (Judicial). There were already three
departmental proceedi ngs pendi ng agai nst the appel llant and

he had also been convicted in a contenpt case. The Hi gh
Court expressly inforned the Government that |(these  four
matters had not been taken into consi derati on in

recomendi ng his reversion and that his reversion was solely
due to the fact that his work was found unsatisfactory. The
recommendati on was accepted by the Government who on
Septenmber 1, 1971 reverted the appellant to the post of the
Additional District Magistrate.

On Septenber 10, 1971 the appellant nade a representation to
the Chief Mnister praying for the withdrawal of the order
of reversion and, if necessary, to suspend himafter draw ng
up a regular depart7 nental proceeding. The representation
was forwarded to the Governnent with the comments of the
H gh Court.

Sonet hi ng unusual happened. W t hout any further
consultation with the High Court, the Governor cancelled the
reversi on order by notification dated March 21, 1972 And on
the sane day the Chief Mnister wote a confidential D.O to
the Chief Justice by name explaining the circunstances under

Distr
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which the reversion. order was cancelled. The Chi ef
M nister appeared. to rely upon a decision of the Oissa
Hi gh Court which had no- application to the facts of this
particul ar case. But any way. it would appear that by
reason of the Order dated March 21, 1972: the reversion of
the appellant to the post of the Additional District
Magi strate stood cancelled and he continued to act in the
post of the Additional District & Sessions Judge, Cuttack
289

The D.O letter of the Chief Mnister remained unopened til
the return of the Chief Justice from New Del hi where he had
gone to attend the Chief Justices Conference. It was opened
by the Chief Justice on return on March 26, 1972. But in
the neantine, the appellant, who had gone on | eave, having
known about the order passed on March 21, 1972 asked for his
posti ng. The rul es required that on return from |eave he
shoul d produce, a medical ~certificate and he was,
accordingly directed to produce one.

On March 28, 1972 the Chief Justice placed the letter of the
Chief Mnister for consideration before the Full Court. The
Full Court took the decision to~  start a disciplinary
proceedi ng agai nst the appellant and, pending the sanme, to
pl ace hi m under suspension in exercise of their powers under
Article 235 of the Constitution. Accordingly on March 30
1972 the appellant was placed under suspension and his
headquarters were fixed at Cuttack

The present contenpt proceedings arise out of events which
took place after the suspension order. On ‘receiving the
suspensi on order the appellant addressed by |letter an appea
to the Governor of Orissal for cancelling  the order of
suspensi on and for —posting him directly under the
CGover nrent . That is Annexure 8. As the Hi gh Court " was of
the view that no appeal lay froman order of suspension
pendi ng di sci plinary charges, it did not forward the ‘appea
to the. GCovernor. |In fact on April 28, 1972 the Registrar
of the High Court intinmated the State Government that the
appeal filed by the appellant to the Governor had been
wi thheld by the H gh Court as no such appeal |ies against
the order of suspension pending disciplinary proceedings.
The appell ant was al so intimated accordingly.

On April 29, 1972 charges in 'the disciplinary -proceeding
were, framed by the High Court and comunicated to - the
appel l ant and the appellant was directed to file his reply
to the charges by a certain date

On May 14, 1972 the appellant wote three letters. One was
to the Registrar and is Annexure 13. By this letter the
appellant intinmated that he had nmoved the Governor to
transfer the disciplinary proceedings to the Admnistrative
Tri bunal and that he would take all other alternative steps-
admnistrative and judicial-to avoid the proceeding / being
dealt with by the High Court. The second letter was
addressed to the Governor and is Annexure 15. It purports
to be a representation with a prayer to direct the High
Court to forward the appeal withheld by it. There was a
third letter of the sane date addressed directly to the

CGovernor purporting to be a representation. That is
Annexure 16. The prayer was that the departnental pro-.
seedings be reference to the Adm nistrative Tribunal. A

copy of this letter was sent to the Registrar of the High
Court with the follow ng-. remark
"As the Honourable Court are Ilikely to
wi thhold such petitions, this is submtted
direct wth copy to the Honourable Court for
i nf ormati on. Honour abl e Court may be,
pl eased to send their comrents on this




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 10 of 38

petition to the Governor."
29 0
On My 22, 1972 the appellant addressed a letter (Annexure
14) to the Registrar intimating himthat he would not subnit

any explanation to the charges framed against himuntil his
representation to the Governor was di sposed of. He also
stated therein that he may file a wit application for the
purpose and would take the matter to the Suprene Court, if
necessary. He also stated that he cannot wait for the

perm ssion of the Hi gh Court for |eaving the Headquarters.

It is the contents of these letters on which a show cause
notice for contenpt was issued to the appellant wunder the
orders of the Full Court on July 3, 1972.

On 27-7-1972 the appellant filed his prelimnary objection
to the show cause notice challenging its maintainability on
the ground that whatever he had said had no reference to
the judicial functions of any Judge of the Hi gh Court and,
therefore, no contenpt proceedings would lie. He pressed-
for a deci'sion on the point. Wen the matter cane before a
Di vision ' Bench on 3-8-1972 the appellant was directed to
file his full reply to the showcause notice. Accordi ngly,
it was filed on 7-8-1972 and the appell ant again pressed for
a decision on his prelimnary objection. The Division Bench
refused to deal with the prelimnary objection and so on 30-
8-1972 the appellant filed Crimnal Appeal NO 174 of 1972
in this Court praying for cancellation of the contenpt
proceedi ngs challenging therein the maintainability of the
proceedi ng and conpl ai ni ng of bias and prejudice of the High
Court particularly the Honourabl e the Chief Justice and M.
Justice R N. Mshra. He said apprehended that he would not
get a fair deal if the nmatter is disposed of by ‘the Hgh
court

On 21-11-1972 the Suprenme Court appeal was withdrawn. At
the instance of the Division Bench, a PM Bench of five
Judges was constituted by the Chief Justice, and the case
canme on for hearing before the Full Bench on 4-12-1972. In
the neantine the appeal neno filed by the appellant in the
Supreme Court was avail able and since it contained natter
whi ch anmounted to contenpt, additional, charges were framed
and a show cause notice was issued to the aPPellant in
respect of these additional charges. A copy of, the appea
meno containing the statements anounting to contempt is
Annexure 20.

The Annexures were exam ned by the court with a view to
consi der whether the statements therein anmpunt to a crimna
contenmpt.On a full and prolonged consideration the Fal
Bench came to, the unaninmous conclusion that -~ Annexures
8,13, 14,16, and 20 contain matters which accounted to gross
contenpt of court and since the appellant had not / even
offered an apology, this was a matter in Wich serious
noti ce ought to be taken, especially, in view of  previous
convictions for contenpt, and, accordingly sentenced the
appel lant to two nonths sinple inprisonnment though in ‘their
opi ni on he deserved the maxi num sentence of six nonths.

The several Annexures referred to above have been extracted
by the Fall Bench in its judgnment and it as not necessary to

reproduce them here. It will be sufficient to reproduce
only those portions
29 1

which were regarded as grossly contenmptuous and had been
under-lined in the judgnent.

Annexure 8.

As already stated this is a letter in the, formof an appea
addressed to the Governor of Orissa conplaining against the
suspension and praying for stay of operation of t he
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suspensi on order on the basis. of the advance copy sent to
the Governor for its cancellation and for posting the
appel l ant directly under the Governnment. it is dated 10-4-
1972. The appeal had been routed through the H gh Court
but the Hgh Court did not forward the sarne. In this
annexure reference is made to the previous appeal filed by
him against the order of the H gh Court stopping his two
increnents after a departnental proceeding and how the
CGovernor in appeal had cancelled even the very departnenta
proceeding in the appeal. An interpretation was, put on
that order which it did not bear and it was made out, though
fal sely, that the punishnent had been set aside on the basis
of the allegations made by the appellant that sone
Honour abl e Judges of the H gh Court had been biased and
prejudi ced against him The appellant also asked the
CGovernor to appreciate that. by the said depart ment al
proceedi ngs the High Court had put the Exchequer to a very
heavy |.0oss "all on accounts of the pal pable incorrect views
of the H gh Court."™ Then the appellant says that the
present . ‘action,. nanely , the order of suspension clearly
di scl osed mala fides. He suggested that there were severa
"enbarrassi ng events" which he could offer for consideration
of the Governor- but he was content at this stage to refer
to only one of them” In-this connection he referred to the
fact that when he intimated to the H gh Court that he
desired to join duties after his | eave on March 20, 1972 he
was informed by the Hi gh Court on March 23, 1972 that his
re-posting after leave would be decided after the nmedica
board reported as to his fitness: to join after |eave.
This, according to the appellant, showed that the H gh Court
had already taken a decision in the absence of the Chief
Justice that the appellant should be re-posted. But on the
return of the Chief Justice fromNew, Delhi there was a
sudden change., He clearly suggested that after the ' Chief
Justice’'s return, the court took the decision to suspend him
and in this connection he made the foll ow ng observations :
"This decision of the H gh Court, reached at
before the Honourable the Chief Justice
attended the High Court on the 27th’ March
after his 10 days of absence, clearly indi-

cat es t hat no pr oceedi ng, much | ess
suspensi on, against the appellant was under
contenplation till that day, but on the  other

hand, the appellant’s place of posting was
under consi deration of the High Court.
Crcunstances clearly disclose that after the
return of the Honourable Chief  Justice, the
Covernment’s order, disapproving the Hi gh
Court’s views about the appellants denotion
was not accepted gracefully by the H gh Court,
and so subterfuge was adopted to counteract
the said decision of. the Governnent @by a
novel step, thus to deprive the appellant of
the result of the said decision. In view of
this patent nala fide al one, such an action
292

is liable to be quashed, by any conpetent
Court of law "

Then at a later stage the appellant says

"The appellant happens to be the senior-nost
judicial officer in the State as regards
| ength of service, and he has already 20 nore
nonths before attaining the age of superan-
nuati on. Hence, he my not deserve the
present unwarranted, sudden and nysterious
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suspensi on. giving rise to specul ations,
touching his integrity."
Then agai n he says
PR the treatment of the H gh Court may
require that after cancellation of this order
of suspension, he be brought under the direct
control of the Governnent in a special post
for the rest of his service career of hardly
20 nonths nore.”
The High Court at para 61 of the judgnent has
observed as foll ows :
"I'n the appeal nenp (Annexure-8) the condemer
attributed nmala fides, bias and prejudice to
the Hi gh Court. He nade false insinuations
that the  Governor cancelled the previ ous
di sci pli nary proceedi ng agai nst the condemer
on the ground that the same was vitiated as
the Hi gh Court had prejudged the matter and
the Governnent set aside the punishnment on the
ground that three of the Honourable Judges
were biased and prejudiced against him He
alleged that -the disciplinary proceedi ng
i nvol ved the Governnent in heavy expenses on
account of -the pal pably incorrect views of the
Hi gh/ Court. He asserted that the order of
suspensi on as per Annexure-6 was nala fide.
He 'stated that he would produce nore facts
relating to the mala fides of the H gh Court
bef ore the CGovernor. ~He alleged that the Hi gh
Court di-d not graceful ly accept the
Government’'s order cancelling his ‘denotion,
and the H gh Court resorted to a subterfuge to
count er - act t he said deci si on of t he
CGovernment by taking a novel step, and that
the Hi gh Court’s action suffered from patent
mala fide. He statedthat there was a turn of
event after return/of the Chief Justice from
the Chief Justices’ Conference and ‘that the
H gh Court did not accept Gover nment’ s
deci sion. gracefully and that the other Judges
had no i ndependent judgnent of their own, and
were influenced by the Chief Justice to take a
view, different fromwhat they

al r eady
t aken, to give a posting order to t he
contemmer, and that the Hi gh Court resorted to
a subterfuge. He wanted protection of the
CGovern against the H gh Court' which he
i nsinuates as an engine of oppression. He

characterised the High Court’'s order of

suspensi on as mysterious and prayed-that the

Gover nment should post himdirectly under it."
W have no doubt that the Full Bench has correctly
summari zed the effect of Annexure-8, and we have nothing
nore, to add.
29 3
Annexures 13 and 14 should go together. Annexure 13 is a
letter by the appellant to the Registrar dated May 14, 1972
in which he told himthat he had noved the CGovernor, Oissa
with a prayer to refer his matter to the Tribunal under the
provisions of the D sciplinary Proceedings Rules, 1951 and
also that he would take all other alternative st eps
"adm nistrative and judicial" to avoid this proceedi ng being
dealt with by the Hi gh Court and for this purpose would have
to consult some prom nent Advocates of Calcutta and Del hi.

had
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Annexure-14 is a further letter dated May 22, 1972 to the
Registrar intimating him that he would not subnit any
explanation to the charges framed until his representation
to the Governor was disposed of. In this letter he further
pointed out that it would not be possible for him to wait
for the permi ssion of the High Court to | eave headquarters,
because he may be called by his | egal advisers at any nonent
and in those circunstances he said "I hereby inform the
Honourable Court that | nay be absent during the entire
period nentioned in ny letter dated the 14th May, 1972 and
the Honourable Court nmay kindly approve of the sanme.”
The effect of Annexares-13 and 14 has been summari sed by the
Full Bench in these words
"Thus, in Annexures-13 and 14, the contemer
exhibited a contenptuous defiance of t he
Court’ s order, by declaring that he would not
obey the order. and would | eave the station
wi-t hout ~ waiting for permission fromthe Hi gh
Court, as his first consideration was to "go
out-in connection with | egal advice and filing
applicati ons-and appeal's in the Suprenme Court"
in matters-connocted with his suspension, and
to take all steps to avoid the proceeding
being dealt wth by the H gh Court. These
passages depict, in unequivocal terns, that
the dispensation of justice by the Judges of
the High Court on its administrative side, is
nost \ atrocious and vindictiveand it is on
that ground. the contemer woul d not obey the
Court’s  order, could not submt any explana-
tions, and would take all possible  neasures
bef ore the Supreme Court, the Governor and the
Chi ef Mnister not to surrender ‘to the
jurisdiction of the H gh Court. Hs entire
attenpt has been to present a lurid picture of
the admnistration of justice, by the Hgh
Court."
In the context, we are not prepared to say that thi's summary
of the effect of Annexures 13 and 14 is far wong.
Annexure 16.
That brings us to Annexure 16. It |Is dated May 14, 1972 and
purports to be a representati on made by the appellant direct
to the Governor without routing it through the H gh Court-
The follow ng passages have been underlined by the Ful
Bench as bei ng grossly contenptuous.
Y t he H gh Cour t have al ready

cont enpl at ed in this depart nment a
proceedi ngs, a very heavy punishnment for. the
petitioner."

294

" f on two such allegations, bi-as and

prejudice of the H gh Court was disclosed by
strongly pl eadi ng for denotion of t he
petitioner, the multiple nunmber of such
charges may naturally make the petitioner
apprehensi ve of the result of the proceedings,
i f conducted by the Hi gh Court."

. the H gh Court even wthout any
authority or jurisdictionin this regard and
on the face of the directions of the
Government in Political and Servoes Depart nent
comunicated in the Government’s Menp No.
3559-Cen., dated the 15th March 1958, have
pl aced the petitioner under suspension-"

"The High Court have al so taken unusual nove
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in placing the petitioner under suspension in
a 'contenpl ated proceeding "
". . . . the High Court on the administrative
side, is seriously prejudiced and bi ased
against him and they act, as if the charges
stand established, requiring extrene punish-
nment and as such, justice, may not be neted
out to the petitioner by the Hi gh CDurt, i f
they conduct this departnental inquiry."
........ the petitioner considers it risky
to submit his explanation to the H gh Court.
........ the H gh Court in-the best interest
of justice,should not enquire into t hese
charges."
A copy of “the above representation was sent to
the Registrar and the follow ng endorsemnent
appears thereon.
As 't he Honourable Court are likely to withhold
petitions this is submtted direct with copy
to the Honourable Court for information. The
Honour abl e Court rmay be pleased to send their
conments on this petition to the Governor."
The summary of the effect of Annexure-16 is
given by -the Full Bench in para 70 of the
j udgment which is as foll ows :
“I'n  Annexure-16 the contemmer. has suggested
that. the Court has _already  prejudged the
matter . and has taken a previous decision to
i npose a heavy punishnment. Bias and prejudice
on the part of the Court were also alleged by
the contemmer. He suggested that the Court is
not in a position to weigh the evidence. and
consider the materials on record and to inpose
a sentence conmensurate with his delinquency.
The action taken by the High Cburt has ' been
branded as unusual .............
"A copy of this Annexure 16 was sent / to the
H gh Court wth a contenptuous remark that
since the High Court was likely to wthhold
the representation it was submitted direct to
the CGovernor. Not being satisfied with that,
he issued a further directive to the court to
send their coments on his representation to
t he Governor.
295
The above sumary of the effect of Annexure-16 is, —in our
Vi ew, correct.
Annexur e- 20.
This annexure is the neno of appeal filed by the appellant
in the Suprenme Court in Criminal Appeal No. 174 of 1972. The
appeal had been fil ed because the Division Bench had refused
to consider his prelimnary objection with regard 'to the
mai ntai nability of the present contenpt proceedings. The
gri evance before the Supreme Court was that the, Oissa H gh
Court had taken. six contenpt proceedi ngs against himand in
view. of what happened in sonme of those proceedings, the
appel | ant entertai ned apprehension that the court may inpose
substantive punishnent and may refuse bail or time to the
appel l ant for getting redress fromthe Suprene Court if the
present contenpt-proceedings were also to go on before the
same High Court. |In the first contenpt proceeding though
the proceedings were dropped, Adverse coments were nade
agai nst his conduct thus depriving himof an opportunity to
go in appeal and have the adverse comments exnged. in one of
the other cases he says........ the appellant was brought
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down to the Court-hall, and the Honourable Judges convicted
and sentenced the appellant and without affording him an
opportunity to obtain stay of the sentence from this
Honourable Court, executed the sentence by administering
adnonition in the, open court and sounding warning that, if
at any tinme such contumaci ous conduct of his was noticed, a
very serious view woul d be taken about punishnment."
In the other contenpt matter, he alleged, a Judge wanted to
add a new charge. The appellant objected to the sane and
went in appeal to the Suprerac, Court. The appellant says
that when the appellant filed his appeal in this Court and
brought this fact to the notice of the Honourable Judges,,
they dropped the additional charge. In another proceeding,
he says, the Honourabl e Judges while dropping the proceeding
found out a very innocent and inconsequential mistake in the
sworn counter-affidavit of the appellant and on that account
ordered the filing of a crimnal complaint for an offence
under section 199 of the I.P.C. I'n ground (1) the appellant
al |l eged that the appellant fears bias of the Honourable Hi gh
Court against himin view of the facts and circunstances
stated above.
The Full Bench in its judgnent has considered each one of
them allegations in~ the appeal neno and shows how the
i nsinuations were false and how plain facts were distorted,
They are entirely right in ,ummrising these facts of
Annexure 20 in these words:
"Thus 'in Annexure-20 the contemmer has, in
clearest terms, alleged bias ‘and prejudice
agai nst ‘the High Court and its Chief Justice.
He has taken the plea that the court itself
has beconme disqualified to deal with the case-
In his viewthe Judges of this Court have
fallen from the path of rectitude, ‘and are
vi ndi ctive, and have al ready decided to inpose

substantive sentence and refuse bail, and they
are not in a positionto nete out even-handed
justice.
-522SCl /74
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di srespect f ul fulm nations of an angry i nsubor di nat e

officer, there is hardly any doubt that Annexures 8, 16 and
20 contain statenments which are deliberately made to grossly
scandal i ze the H gh Court. The Judges of the Hi gh Court and
especially the Chief Justice are charged with nala fides,

i mproper notives, bias and prejudice. It-is _insinuated

t hat they are oppressing the appellant, have becone
vindictive and are incapable of doing himjustice. It is
al so suggested that they do not adm ni ster justice

fearlessly because in one matter affecting the  appellant,
they dropped a charge against himfor fear of the  Suprene
Court. All this, prima facie, amount s to gr oss
scandal i zati on of the H gh Court.
The law applicable to this case is the law as contained in
the Contempt of Courts Act, 1971 No. 17 of 1971. Section 2
defines "Contenpt of Court", as either "civil contenpt™  or
“crimnal contenpt". Cause (c) defines "crimnal contenpt”
as follows :
(c) “crim nal contenpt” neans the
publication (whether by words, spoken or
witten, or Dby signs, or by visible repre-
sentations, or otherw se) of any matter or the
doi ng of any other act whatsoever which-
(1) scandal i ses or tends to scandalise, or
lowers or tends to | ower the authority of, any
court; or
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(ii) prejudices, or interferes or tends to
interfere with, the due course of any judicia
proceedi ng; or

(iii) interferes or tends to interfere wth,

or obstructs or tends to obstruct, t he
adm ni stration of justice in any ot her
manner ;"

It will be seen that the termnology used in the definition

is borrowed fromthe English |aw of Contenpt and enbodies
concepts which are familiar to that |aw which, by and | arge,

was applied in India. The expressions "scandal i ze",
"lowering the authority of the court", "interference",
"obstruction" and "adm nistration of justice" have all gone

into the legal currency of our sub-continent and have to be
understood in the sense in which they have been so far
understood by our courts with the aid of the English |Iaw,
wher e necessary.

The first sub-clause generally deals with what is known as
the scandalization of the court discussed by Halsbury 3rd
Edition in Volune 8, page 7 at para 9 : "Scandal ous attacks
upon Judges are puni shed by attachnment or conmittal upon the
principle that they are, as against the public, not the
judge, an obstruction to public justice; and a libel on a
judge, in order to constitute a contenpt of court, must have
been calculated to cause such an obstruction...... The
puni shnment is inflicted, not for the purpose of protecting
either the court as a whole, or the individual judges of the
court froma repetition of the attack, but of protecting the
public, and especially those who either voluntarily or by
conpul sion are subject to the jurisdictionof the court,
from the mschief they will incur if the authority of the
tribunal is underm ned or inpaired." Sub-clause (1) enbodies
t he above concept and takes in cases when by the publication
or the fact the

29 7

adm nistration. of justice is held to ridicule and contenpt.
This is regarded as an "obstruction" of public/ justice

whereby the authority of the court is underm ned. Sub-
clause (1) refers to one species of contenpt of  which
"obstruction" is an inportant elenent. Sub-cl ause (ii)
speaks of, interference with due course of j udi ci al

proceedings and is directly connected with admnistrati on of
justice in its comopn acceptance

Wiile clauses (i) and (ii) deal wth obstruction and
interference respectively in the particular way described
therein, clause (iii) is a residuary Provision by which any
ot her type of obstruction or interference with t he
adm ni stration of justice is regarded as a crimna
cont enpt .

In other words, all the three sub-clauses referred to /above
define contenpt in terns of obstruction of or interference
with admnistration of justice. Broadly speaking our
statute, accepts what was laid down by the Privy Council and
other English authorities that proceedings in contenpt —are
always with reference to the admnistration of justice. It
is enough for our purpose to refer to Debi Prasad Sharnma-v.
The Kin.g-Enperor(1l) in which Lord Atkin delivering the
judgrment of the Judicial Conmmittee observed at page 223 as
follows :

"I'n 1899 this Board pronounced proceedings for this species
of contenpt (scandalization) to be obsolete in this country’
though surviving in other parts of the Enpire, but they
added that it is a weapon to be used sparingly and always
with reference to the administration of Justice : MlLeod v.
St. Aubyn (1) [1899] A.C. 549. In In,re a Special Referewe
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from the Bahama |slands-[1893] A C. 1-38) the test applied
by the, ve strong Board which heard the reference was
whet her the words conplain of were in the circunstances
calculated to obstruct or interfere with the course of
justice and the due administration of. the law. In Queen v.
GraY-[1900](2) Q B. 36 it was showthat the offence of
scandalizing the, court itself was not obsolete in this
country. A very scandal us attack had been nade on a fudge

for his judicial utterances while sitting in a crimnalase
on circuit and it was with the foregoing opinions on record
that lord Russell of Killowen, C.J., adopting the expression
of WIlpot, CJ. in his opinion in Rex. v. Al nmon-(1765
WIilnot's Notes of Opinions, 243 97 E R 94) ,which is the
source of nuch of the present |aw on the subject, spoke of
the article conplained of as calculated to lower the
authority of the judge.

It is, therefore, clear that- scandalization wthin the
meani ng  of subclause (1) nmust be in respect of the court or
the Judge with reference to adnmins tration of justice.

The contention of M. Sen on behalf of the appellant is
that, inthe first place’; it nust be renmenbered that the
publication or acts conplained of are in the course of the
appel | ant chal l enging his suspension and hol di ng of
di sciplinary proceedings in an appeal or representation to
the Governor fromthe orders passed by the H gh Court. In

Anexure-20 he was chall enging the order of the H gh Court
bef ore

(1) 70 Indian Appeals, 216.
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the Supreme Court. The appellant in his subm ssion, bona
fide believed that he hada right to appeal and, in
pursuance of the right he thus clained he had given
expression to his grievance or had otherw se acted, not with
a viewto nalign the court or in defiance of it, but. wth
the sole object of obtaining the reversal of the orders
passed by the Hi gh Court against him 1In the second place,
M. Sen contended, the passages about which the conplaint
was nmade did not ampbunt to contenpt of court since'they did
not purport to criticize any judicial’ acts of the /judges
sitting in the seat of justice. It may be that in sone
pl aces di srespectful references have been nmade to the Judges
which M. Sen assures us, he should have, never done. At
t he sane tine, in hi s subm ssi on, criticism of
adm nistrative acts of the High Court even in vilification
terns did not amount to contenpt of court.

So far as the first part of the argument is concerned, the
same must be dism ssed as unsubstantial because if, in fact
the |anguage used anobunts to contenpt. of court it wll

becorme puni shable as crimnal contenpt. The right of appea

does not give the right to commt contenpt of court, nor can
it be wused as a cover to bring the authority of <the Hi gh
Court into disrespect and disregard. It has been held by
this Court in Jugal Kishore v. Sitamarhi Central ' Co-op

Bank() that allegations of mala fides in the grounds  of
appeal to the Joint Registrar of Cooperative Societies from
the Order of the Assistant Registrar would constitute gross

cont enpt .
A point of sone substance is in the second part of M. Sen’'s
argunent and it will be necessary to decide in the present

case whet her contenptuous inmputations made with reference to
"the administrative acts" of the H gh Court do not anount to
contenmpt of Court.

The answer to the point raised by M. Sen will depend upon
whet her the anputations referred to above do or do not
affect administration of Justice. That is the basis on
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which contenpt is punished and nust afford the necessary
test.

We have not been referred to any conprehensive definition of
t he expression "adm ni stration of justice". But
historically, and in the mnds of the people, admnistration
of justice 1is exclusively associated with the Courts of
justice constitutionally established. Such courts have been
establ i shed throughout the | and by several statutes. The
Presiding Judge of a court enbodies in hinmself the court,
and when engaged in the task of administering justice is
assisted by a conplenent of clerks and ministerial officers(
VWhose duty it is to protect and maintain the records,
prepare the wits, serve the processes etc. The acts in
whi ch they are engaged are acts in aid of administration of
justice by the Presiding Judge. The power of appointnment of
clerks and ministerial officers involves admnistrative
control by the Presiding Judge over them and though such

control~ is described as admnistrative to distinguish it
from the duties of a Judge sitting in the seat of justice
such control is exercised by the Judge as a Judge, in the

course of judicial administration. Judicial admnistration
is an integrated function of the judge and cannot suffer any
di ssection so far as maintenance of high standards of
rectitude in judicial admnistration is con-

(1) A l.R 1967 S/C. 14-94
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cer ned. The whole set up of a court-is for the purpose of
admini stration of justice, and the control which the Judge,
exercises over his ‘assistants has also the object of
mai ntai ning the purity of admmnistration of justice. These
observations apply to-all courts of justice in ‘the |and
whet her they are regarded as superior or inferior courts of
justice.

Courts of justice have, in ~accordance with their
constitutions. to performnultifarious functions for due
adm nistration of ’'justice. Any -l apse from the strict

standards of rectitude in performng these functions is
bound to affect adm nistration of justice which is a term of
wi der inmport than nmere adjudication of causes fromthe seat
of justice.

In a country which has a hierarchy of courts one above the
other, it is usual to find that the one which is above is
entrusted with disciplinary control over the one below it-
Such control is devised with a viewto ensure that the | ower

court functions properly in its judicial adm nistration. A
Judge can foul judicial admnistration by misdemeanors while
engaged in the exercise of the functions of a Judge. It is

therefore as inportant for the superior court to be vigilant
about the conduct and behavi or of the Subordinate Judge as a
Judge, as it is to administer the I|aw, because both

functions are essential for adm nistration of justice. The
Judge of the superior court in whom this disciplinary
control is vested functions as rmuch as a Judge in such

matters as when he hears and di sposes of cases before  him
The procedures may be different. The place where he sits
nmay be different. But the powers are exercised in both

instances in due course of judicial admnistration. | f
superior courts neglect to discipline subordinate courts,
they wll fail in an essential function of judicia
adm ni stration and bring the whole adm nistration of justice
into contenpt and disrepute. The nere function of
adj udi cati on bet ween parties is not t he whol e of
admi ni stration of justice for any court. It is inportant to

remenber that disciplinary control is vested in the court
and not in a Judge as a private individual. Cont r ol
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t her ef ore, is a function as conduci ve to pr oper
adm nistration of justice as |aying dowmn the law or doing
justice between the parti es.

What is comonly described as an adninistrative function has
been, when vested in the H gh Court, consistently regarded
by the statutes as a function in the admnistration’ of
justice. Take for exanple the Letters Patent for the High
Court of Calcutta. Bonmbay and Madras. Cause 8 thereof
aut hori ses and enpowers the Chief Justice fromtine to tine
as occasion nmay require "to appoint so many and such clerks
and other mnisterial officers it shall be found necessary
for the administration of justice End the due execution of
all the powers and authorities granted and committed to the
said High Court by these Letters Patent." It is obvious that
this authority of the Chief Justice to appoint clerks and
mnisterial officers” forthe administration of justice
inplies an authority to control themin the interest of
adm ni stration of justice. This Controlling function which
is comonly -described as an admnistrative function-is
desi gned with the primary object of securing admnistration
of justice. Therefore,
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when the Chief Justice appoints mnisterial officers and
assunes disciplinary control over them that is a function
whi ch though describeda admnistrative is really in the
course of adm nistration of justice., Simlarly section 9
of the High Courts Act, 1861 while conferring on the High
Courts several ‘types of jurisdictions and powers says-
that all such jurisdiction and powers are "for and in
relation to the adm nistrati on of justice inthe Presidency
for which it is established."- Section 106 of the Governnent
of India Act, 1915 simlarly shows  that the, " severa
jurisdictions of the H gh Court and all their powers and
authority are "in relation to the adnmi nistration of | justice
including power to appoint clerks and other mnisteria
officers of the court."” Section 223 of the Government of
India Act, 1935 preserves the jurisdictions of the. 'existing
Hi gh Courts and, the respective powers of the Judges thereof
in relation to the administration of justice inthe ‘court.
Section 224 of that Act declares that the Hi gh Court shal
have superintendence over all courts in India for the time
being subject to its appellate jurisdiction and this

superi nt endence, it is now settled, extends both to
adm nistrative and judicial functions of the subordinate
courts. Wien we cone to our constitution we find  that

whereas Articles 225 and 227 preserve and to sone extent
extend these powers in relation to admnistration of
justice, Article 235 vests in the H gh Court the contro
over District Courts and Courts Subordinate thereto. 1n the
State of west Bengal v. Nripendra Nath Bagchi (1) this /Court
has pointed out that control under Article 235 is- contro
over the conduct and discipline of the Judges. That 'is a
function which, as we have already seen, is undoubtedly
connected with adm nistration of justice. The disciplinary
control over the m sdeneanours of the subordinate judiciary
in their judicial administration is a function which the
H gh Court nust exercise in the interest of admnistration
of justice. It is a function which is essential for the
adm nistration of justice in the wide connotation it has
recei ved and, therefore, when the Hi gh Court functions in a
di sciplinary capacity, it only does so in furtherance of
adm ni stration of justice.

We thus reach the conclusion that the courts of justice in a
State from the highest to the lowst are by their
constitution entrusted wth functions directly connected
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with the administration of justice, and it is the
expectation and confidence of all those who have or |Ilikely
to have business therein that the courts performall their

functions on a high level. of rectitude wthout fear or
favour, affection or ill-wll.

And it is this traditional confidence in the courts that
justice will be administered in themwhich is sought to be,
protected by proceedings in contenpt. The object, as
already stated, is not to vindicate the Judge personally but
to protect the public against any undermining of their
accustoned confidence in the Judges’ authority. WInmot C J.
in his opinoinin the case of Rex v. Alnon alreadly referred
to says : "The arraignment of the justice of the Judges, is
arraigning the King' s justice, it is an inpeachnent of his
wi sdom and goodness in the choice of his Judges, and excites
in the minds of the people a general dissatisfaction wth
all judicial determnation, and indisposes their mnds to
obey them and whenever nmen's allegiance to the laws is so
f undanen-

(1) [1966] (1) S CR 771
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tally shaken, it is the nost fatal and npbst dangerous
obstruction of justice, and in nmy opinion, calls out for a
nore rapid and i mmedi ate redress than any other obstructing
what sover; not for the sake of. the Judges, as private
i ndi viduals, but because they are the channels by which the
King's justice is conveyed to the people. To be, inpartial
and to be wuniversally thought so,  are both absolutely
necessary for the giving justice that free, open, and

uninterrupted current, which- it has, for many ages,’ found
all over this kingdom........ Further expl ai ning what be
neant by the words "authority of the court", he observed

“"the word "authority" is frequently used to express both the
right of declaring the law, which is properly called

jurisdiction, and of enforcing obedience toit, in which
sense it is equivalent to the word power : but by the word
"authority", | do not nean that coercive power of the

Judges, but the deference and respect which is paid to them
and their Acts, from an opinion of their justice and
integrity."

Scandal i zation of the court is a species of contenpt and may
take several forns. A common formis the —vilification of
the Judge. Wien proceedings in contenpt are taken for such
vilification the question which the court has to ask is
whether the vilification is of the Judge, as a Judge. See
Queen v. Gay(l) or it is the vilification of the Judge as
an individual. If the latter, the Judge, is left to his
private remedies and the court has no power to (commt. for
contenmpt. If the former, the court will proceed to exercise
the jurisdiction with scrupul ous care and in cases which are
cl ear and beyond reasonabl e doubt. Secondly, the court will
have al so to consider the degree of harm caused as affecting
adm nistration of justice and, if it is slight and beneath
notice, courts will not punish for contenpt. This salutary
practice, is adopted by section 13 of the Contenpt of Courts
Act, 1971. The jurisdiction is not intended to uphold the
personal dignity of the Judges. That nust rest on surer
foundations. Judges rely on their conduct itself to be its
own Vi ndi cati on.

But if the attack on the Judge functioning as a Judge
substantially affects adm nistration of justice it becones a
public m schief punishable for contenpt, and it matters not
whet her such an attack is based on what a judge is alleged
to have, done in the exercise of his admini strative
responsibilities. A Judge’'s functions nmay be divisible, but
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his integrity and authority are not divisible in the context
of adm nistration of justice. An unwarranted attack on him
for corrupt administration is as potent in doing public harm
as an attack on his adjudicatory function

The Full Bench has considered a very |arge nunber of cases
and conme to the conclusion that there is no foundation. for
the view that an attack on the court in its exercise of
adm nistrative functions does not anmpunt to contenpt. In
Brahma prakash Sharma and others v. The State of Uttar
pradesh(2) it is pointed out that the object of contenpt
proceedings is not to afford protection to judges personally
fromnations to which they may be exposed as individuals but
i ntended, as protection to the public those interest would be
very nmuch affected

(1) [1900] (2) Queen's 13 36 at page 40.

(2 ) [1953] S.C R 1169.
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if by the act or by the conduct of any party the authority
of the court is |lowered and thee sense of confidence which
the people have in the adm nistration of justice by it is
weakened. The case is no authority to the proposition put
forward by M. Sen. In Gobind Ramv.’ State of Maharashtra(1)
some observations of ‘Jagannadhadas, C.J. (as he then was)
inthe State v. The Editors and Publishers of Eastern Tines
and Prajatantra(2) were quoted by this Court with approval.
These observations are : "'Areview of the cases in which a
contenpt commtted by way of scandalization of the court has
been taken notice of for punishnent shows clearly that the
exercise of the punitive jurisdiction is confined to cases
of very grave and scurrilous attack on the court or on the
Judges in their judicial capacity. the ignoring of which
could only result encouraging a repetition of 'the same wth
the sense of in unity which would thereby result inlowering
the prestige and authority of the court.” M. Sen has
particularly enphasised the words "judicial capacity" and
argued that this only refers to theJudge functioning in the
seat of justice. |1t does not appear fromthe report of the
Oissa case that the High Court was in any way, ~concerned
with t he al | eged di chot ony bet ween t he Judge’ s
administration functions and his ad judicatory functions.

"Judicial capacity" is an ambivalent term which neans "
capacity of or proper to a Judge" and is capable of taking
in al | functional capacities of a Judge whet her

adm ni strative, adjudicatory or any other, necessary for the
adnm nistration of justice. There is no sufficient warrant
to hold that the Orissa Hi gh Court used the words "judicia
capacity" with a view to exclude all other capacities of the
Judges except the capacity to adjudicate, nor  for holding
that this Court approved the use of the expression as
limted to the. Judges’ adjudicatory function

On the other hand, there is high. authority for the
proposition t hat vilificatory criticism of a ' | Judge
functioning as a Judge even in purely adm nistrative or non-
adj udi catory matters ampunts to crimnal contenpt. The case
of Rex v. Alnon already referred to is a case of this Kkind.
Al mon published a panphlet in which the Chief Justice and,
impliedly, all the Judges of the court of King's Bench Wre
accused of deliberately delaying or defeating the issue of
the process of Habeas corpus by introducing a new rule that
a petition praying for the issue of that process should be
acconpanied by an affidavit. It was held that this
constituted contenpt of court. The Chief Justice and the
Judges were not criticized for what they were doing in a
judicial proceeding from the "seat of justice" but for
making a rule which, 'in the opinion of the witer was
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deliberately designed to delay or defeat the process of
habeas corpus. Apparently. the rule had been nade by the
court under its power to regulate proceedings in court and
not in any judicial proceeding between parties to a cause.
The rule Was Made Under the rule naking function of the
court and not in exercise of any adjudicatory function as
narromly interpreted now, and still it was held that the
court was scandalized and its authority | owered. In Mott
Lal Ghose and others(3) a strong special bench of five
Judges held that an inputation nade against the Chief
Justice of the Calcutta H gh Court suggesting that he was
i mproperly motivated in constituting a packed bench

(1) [1971] 1.s.C C. 740.

(2) A 1.R 1952 orissa, 318.

(3) XLV-Cal cutta 169.
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to hear a particular class of appeals was held to amount to
cont enpt . Sanderson, C. J. observed at page 180 : "I have

no doubt that thisarticle, read by itself, constitutes a
very serious reflection wupon the admnistration of the
court, which everyone knows is in the hands of the Chief
Justice." Wodroffe, J. at page 199 observed : "The Court,

however, in such cases does not seek to vindicate any,
per sonal interests of* the Judges, ' but the gener a
administration of/ justice, whichis a public concern."
Mookerjee, J at page, 231 observed :© "it seens to ne

i ndi sputably plain that the inplication of the second
article, whether taken along with orindependently of the
first, is that, at the instance of person$ interested in the
Cal cutta | mpr ovenent Trust, the Chi ef Justice has
constituted a Special Bench to ensure a decision favorable
to the Trust in the appeals against the judgnent  of M.
Justice Geece." Proceeding further he held "an inputation
of this character constitutes a contenpt of court." It was
the function of the Chief Justice as Chief Justice of the
Court to administratively form front time to tinme,  benches
for the disposal of the business of the court. To attribute
i nproper notives to himin the exercise of this functi on was
held to be a contenpt because that was bound to underm ne
the confidence of the people in the Hgh Court and its
Judges in relation to adm nistration of justice. ~Simlarly,
in The state of Bombay v. M. P.(1)" "a scurrilous attack
on. the «court receiver for alleged msbehavior in his
official duties and a charge against the Chief Justice -and
the administrative judges for deliberately conniving at it
were held to constitute contenpt. The sane argunent as is
now put forward was made in that case. (See para 14 of the
report), but was rejected in these words : "By making these
foul attacks upon the Judges, the respondent has tried to
create an apprehension in the mnd of the public regarding
the integrity of these Judges and has done a wong to the
public. He has attenpted to shake the confidence 'of the
public in the Judges of this Court and in the justice  that
is being adm nistered by these judges of this Court." There
is no such thing as a denigration of a Judge function-wse.
This is brought out clearly in the judgrment of the Judicia
Committee in Debi Prasad Sharma v. The King Enperor(2)

referred to earlier. In that case the appellant had
suggested falsely that the Chief Justice of the Allahabad
H gh Court had in his adm nistrative capacity, issued a

circular to the Judicial Oficers under his jurisdiction
enjoining on themto raise contributions to the warfares
which, it was said, would | ower the prestige of the court in
the eyes of the people. 1In holding that the inmputation did
not constitute contenpt of court but at the nobst, a persona
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def amati on of the Chief Justice in his individual capacity,
Lord Atkins said at page 224, "Wen the commrent in question
in the present case is exanmined it is found that there is no
criticism of any judiciaries of the Chief Justice, or any
i mputation on himfor anything done or omtted to be done by
himin the- admnistration of justice. it can hardly be said
that there is any criticismof himin his admnistrative
capacity, for, as far as their Lordshi ps have been inforned,
the administrative control of the subordinate courts of the.
Province, whatever it is, is exercised, not by the Chief
Justice, but by the. court over, which he presides."

(1) A I.R 1959 Bonbay 182.

(2) 70 Indian Appeals 216.
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The words underlined above are inportant. |In holding that
only ordinary remedies for defanmati on were open to the Chief
Justi ce, their Lordships had to ask the substantia

guestion, = as suggested by Lord Watson during the course of
the argunments in Re : Special Reference from the Bahama
I sl ands(1) "whether the |etter conplained of referred to him
in his official capacity." Wth that case obviously in mnd-
and the case was referred toearlier in the judgnent-lord
Atkin showed in the words quoted above that the «criticism
did not refer (i) to any judicial act, meaning thereby any
adj udi catory act and (ii) to any adm nistrative act, because
the Chief Justice alone had no adm nistrative control over
the subordinate courts but only the H gh Court as a whole.
The plain inplication is that if the <circular had been
all eged to have beenissued by the Chief Justice under the
authority of the Hi gh- Court, then the inputation having the
effect of lowering the prestige and authority of  ‘the Hi gh
Court could conceivably have been regarded as contenpt.
Their Lordships of the Privy Council are not known to waste
their words over matters not relevant tothe issue. It was
absol utely necessary for their Lordships to elimnate the
possibility of the alleged action of the Chief Justice being

connect ed in any manner Wwith any adj udi catory or
adm nistrative function of the High Court by pointing out
t hat it did not refer to any official act in t he
admi nistration of justice or, as stated in Queen v. G ay
already refer-, red to, "the act of a Judge as a Judge", .in

which case alone the inputation would have anounted to
scandal i zation of the court. The above authorities are
sufficient to showthat there is no warrant for the narrow
view that the of fence of scandalization of-the court takes
place only when the inmputation has reference to the
adj udi catory functions, of a Judge in the seat of justice.
W are unable, therefore, to accept the subm ssion of M.
Sen on this aspect of the case.

We have al ready shown that the, inputations in Annexures 8,
16 and 20 have grossly, vilified the Hugh Court tending to
af f ect substantially admi ni stration of justice and,
therefore, the appellant was rightly convicted of the
of fence of crimnal contenpt.

As regards the sentence, it is enough to say that the Ful

Bench has considered the question at great |ength. There
were six contenpt proceedi ngs agai nst the appellant and the
court had treated himgenerously. In two proceedi ngs he was

let off wth afine. Even in the present case the Ful

Bench was of the opinion that the maxi mum sentence under the
| aw was deserved by the appellant but inposed on himonly a
sentence of sinple inprisonnent for two nonths. The
appel l ant, throughout, took a defiant attitude and did not
even think it necessary to offer an apology. Odinarily we
would be npst reluctant to interfere with the sentence-
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i nposed by the H gh Court, but for the fact that we notice
that he has alnost conme to the end of his judicial career
and during the last few years has been gripped by a sort of
mani a agai nst the Hi gh Court which clouded his reason. We

think the object of punishnment will be served by directing
himto pay

(1) [1893] A C 138 at 14.
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a fine of Rs. 1,000/- or in default to suffer sinple
i mprisonnent for 3. months in substitution of the sentence
inflicted by the Hi gh Court.

It remains nowto point out that when dealing principally
with the contenpt of the appellant, the court also thought
it fit to hear the: parties including the Advocate-GCenera

on sone subsidiary but-inportant questions on the relative
position of the Government of Orissa and the High Court in
the matter of disciplinary control over Subordinate Judges.
It appears that the State Governnent. framed what are known
as the Oissa Civil Services (Classification and Control)
Rul es, 1962 and they appear to apply to all Governnent
servants under-the State. ~The Full Bench held that sone of
the rules, in their application to the Subordinate judiciary
of the State, contravened Articles 235 which vested contro

over, the Subordinate Judiciary in, the H gh Court. From
these findings the State of Orissa has cone in appeal and
that appeal is nunbered Crimnal Appeal No. 77/1973 In our
opi nion, the principal matter before the Full  Bench was in,

relation to the contenpt conmitted by the appellant. The
constitutional issue between the State Governnent and the
Hi gh Court came in only by way of a side-wind. In fact it

woul d appear fromthe judgnent that the |earned Advocate-
CGeneral had requested the court not to. express any ' opinion
on these constitutional matters, and the court also seens to
have thought that the constitutionality of the rules had no
relation to the comm ssion of the contenpt. However, the
court thought that the issue becane rel evant, especially, on
the question of sentence and hence applied its mnd to the
Constitutionality of some of the rules. 1t has struck down
those rules which, in the opinion of the court, ~contravened
Article 235 in their application to the Subor di nat e
Judi ci ary. We have considered whether it is necessary for
us to dear with those questions here, but-are inclined to
t hi nk t hat we shoul d express no opi ni on on t he
constitutionality of the inpugned rul es.

Accordi ngly, appeal No. 41 is dismssed ~with  the
nodification in, the sentence as suggested above and
crimnal appeal No. 77 of 1973 is permitted to be wthdrawn

wi thout prejudice to the contentions raised by the State in

regard to the constitutionality of the rules struck down by
the Hi gh Court.

KRI SHNA | YER, J. W have had the advantage of reading the

| eadi ng opinion of our |earned brother, Palekar, J., and,
concurring as we do in the ultimte conclusion, to ' depart
from the option of silenceneeds a word of explanation

Graver issues bearing on free speech raised in these
proceedi ngs and the correct approach to be nade to what in
substance is a crimnal charge, bring to the fore our diver-
gence in legal reasoning and constitutional perspective
whi ch we proceed to set out in a separate opinion.

The facts of the present case, fully laid bare in the
judgrment of Palekar, J., are in a sense peculiar. The
contest is hinself a senior district judge. The all eged
multiple contenpt relates partly to (i) an administrative
act of the Hgh Court prelimnary to di sciplinary
pr oceedi ngs and is stated to be cont ai ned in a




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 25 of 38

representation filed
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by himbefore the Governor, under a rule which apparently
aut hori zes such appeal s, against the suspension order of the
Hi gh Court, and (ii) averments in a special |eave petition
filed by himin this Court, aggrieved by the refusal of the
High Court to decide a prelimnary objection in these very
contenpt proceedings on the judicial side. A full Bench of
the High Court convicted the appellant for contenpt, the
action itself having been initiated by an administrative
full court. The questions we are called upon to decide are
(a) whether criticismof an adm nistrative act of the Hi gh
Court or of any court could at all amount to contenpt of
court; (b) whether pejorative inmputations about a court or
judge, however offensive, true or honestly held even if
contained in. an appeal to a higher court or in a renedial
representation to a correcticonal authority, constitute
contempt.  The legal touchstone adopted by the H gh Court is
that any statenent which in sonme nanner nay shake the
confidence ~of the community in a judge or in the judicia
system is straightaway contenpt, regardl ess of context or
purpose or degree of publication or absence of any clear
| and present danger of disaffection or its being a bona fide
pl ea for orderly change in the judicature and its, process.
On the facts, we agree that the spirit of defiance,
extenuated partly by a sense of despair, is wit large in
the witings of the appellant but wish'to warn ourselves
that his reported past violations should not prejudice a
judicial appraisal ‘of his alleged pr esent crimna
contenpt. And the benefit of doubt, if any, belongs to the
condemer in this jurisdiction

The dilenma of the |aw of contenpt arises because  of the
constitutional need to balance two great -but occasionally
conflicting principles freedomof expression and fair and
fearl ess justice renenbering the brooding presence of 'arts.
19(1) (a), 19(2), 129 and 215 of the Constitution

In a sense, the Indian approach is a little different from
the English and its orientating on.is nore akin to  Anerican
jurisprudence, although there is much,that is common to al
the three. The pronouncenent of Wlnot, C J., posthunously
publ i shed, has influenced the |aw of contenpt in the United
States and the Commonweal th countries, but it is a noot

poi nt whether we should still be bound to the regal noorings

e law in Rex v. Al non(1)
". . by our constitution the King is the
fountain of justice and .... he delegates the
power to the judges .... arraignnent of the
justice of the judges is arraigning the King's
justice. It is an inmpeachnent of his w sdom
in the choice of his judges.... it ~excites

di ssatisfaction with judicial deternination
and indisposes the minds of people to obey
theni. .

Maybe we are nearer the republican justification suggested

in the American systen(2)

(1) WlIlnot's notes 243 (WIlnot ed. 1802 =97 ER 94. as

cited in Fox, Contenpt of Court (1927).

(2) 18 U S.C.A 3691 (formerly 28 U. S. C, 386, 389.

30 7

"In this country, all courts derive their
authority from the people, and hold it in
trust for their security and benefit. In this
state, all judges are elected by the people,

and hold their authority, in a double, sense,
directly fromthem the power they exercise is

of th
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but the authority of the people thenselves,
exerci sed through courts as their agents. It
is the authority and |laws enmanating from the
peopl e, which the judges sit to exercise and
enf orce. Cont enpt agai nst these courts, the
adm nistration of their laws, are insults
of fered to the authority of the peopl e
thenselves, and not to the hunble agents of
the law, whomthey enploy in the conduct of
their governnent."
This shift in | egal philosophy will broaden the base of the
citizen's right to criticize and render the judicial power
nore socially valid. W are not subjects of a king but
citizens of a republic and a blanket ban through the
contenpt power, stifling namely, Adm nistration of justice,
t hus criticismof a strategic institution, forbidding the
right to argue for reformof the judicial process and to
coment  on the performance of the judicial personnel through
out spoken or marginally excessive criticism of the
instrunmentalities of law. and justice, nay be a tall order
For, change through free speech is basic to our denocracy,
and to prevent change through criticismis to petrify the
organs of denocratic government. The judicial instrument is
no exception. To cite vintage rulings of English courts and
to bow to decisions of British Indian days as absolutes is
to ignore the law of all laws that the rule of |aw nust keep
pace with the rule of life. To make our point, we cannot
resi st quoti ng McWi nney( 1), who wote
"The doni nant thene” in Anerican.  phil osophy
of |law today must be the concept of  change-or
revolution-in law In M. Justice diver
Wendel I Hoi nes’ own aphorism it is ‘revolting
to have no better reason for a rule of |aw
than that it was laid down in the tine of
Henry |V The prestige argunent, from age
al one, that because a clainmed |l egal rule has
lasted a certain (length of time /it nust
automatically be walid and binding at the
present day, regardless of changes in  basic
soci etal conditions and expectations,” is no
| onger very persuasive. According to the
basic teachings of the Legal Realist and
policy schools of law, society itself “is in
continuing state of flux at the present day’;
and the positive law, therefore, if it is to
continue to be useful in the Tresolution of
cont enmporary mgjor social conflicts and socia
probl ems, must change in neasure wth the
soci ety. What we have, t heref ore,
concomtantly wth our conception of ~society
in revolution is a conception of law itself,
as being in a condition of flux, of novenent.
On this view, lawis not a frozen, static body
of rules but rules in a continuous process  of
change and adaptation and the judge, at the
final appellate level anyway, is a part-
determ nant part-of this dynamic process of
| egal evolution."”
Canadi an Bar Review (Vol. 45) 1967, 582-583.
308
This approach nust informlndian law, including contenpt
I aw.
It is very necessary to renenber the legal transformation in
our Deval ue systemon the inauguration of the Constitution
and the dogmas of the quiet past must change wth the
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chall enges of the storny present. The great words of
Justice Hom es uttered in a different cont ext bear
repetition in this context
"But when nmen have realized that tinme has
upset many fighting faiths, they may come to
bel i eve even nore than they believe the, very
foundations of their own conduct that the
ultimate good desired is better reached by
free trade in ideas-that the best test of
truth is the power of the thought to get
itself accepted in the conpetition of the
market, and that truth is the only ground upon
whi ch their w shes safely can be carried out.
That, at any rate, is the theory of our
Consti tution. It is an experinent, as al
life is an-experiment. Every year, if not
every day, we have to wager our salvation upon
some prophecy based upon inperfect know edge.
Wil e that experinent is part of our system |
think that we should be eternally vigilant it
against attenpts to check the expression of
opi nions that ~we |oathe and believe to be
fraught with death, unless they so inmnently
threaten imediate interference wth the
| awful and pressing purposes of the |law that
an imrediate check is required to save the
country." (1)
Before, stating the principles of lawbearing on the facets
of contenpt of court raised in this case we would Ilike to
underscore the need to ,draw the lines clear enough to
create confidence in the people that this -ancient and
i nherent power, intended to preserve the faith of the public
in public justice, will not be so used as to provoke " public
hostility as overtook the Star -~ Chanber. A vague and
wandering jurisdiction with uncertain frontiers, a sensitive
and suspect power to punish vested in the prosecutor, a |aw
which nmakes it a crine to publish regardless of truth and
public good and pernits a process of brevity conviction, nmay
unwittingly trendiness wupon civil liberties and so the
special jurisdiction and jurisprudence bearing on _contenpt
power must be delineated with deliberation and operated wth
serious circus section by the higher judicial echelons. So
it is that as the palladium,of our freedonms, the Suprene
Court and the Hi gh Courts, nust vigilantly protect free
speech even against judicial unbrage-a delicate but sacred
duty whose di scharge demands tol erance and detachnment of a
hi gh order.
The present proceedings challenge, the projection of. the
power to punish for contenpt into adm nistrative domains of
the Court and its extension to statenents in remnedia
pr oceedi ngs. One recalls the observations of the  Anerican
Suprenme Court: (2)
"Contenmpt of Court is the Proteus of the Legal World,
assum ng an alnost infinite diversity of formns.
(1) The Suprem Court and Civil Liberties by 03m 3nd K
Fracknel - Publ i shed for the Anerican Civil Liberties Union in
its 40th anniversaries year-Pornea Publications, Inc. New
York (1960) page 40,
(2) Moskovitz, Contenpt of Injunctions, Crimnal and Cvil,
43 Colum L. Rev. 780 (1943).
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Consi derations such as we have silhouetted led to the
enactment of the Contenpt of Court Act, 1971, which nakes
some restrictive departures fromthe traditional |aw and
implies some whol esone principles which serve as unspoken
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guidelines in this branch of law. Section 5 protects fair
conment on the nerits of, cases finally decided, and s. 13
absol ves from sentence all contenpt which do not substan-
tially interfere or tend substantially to interfere with the
due course of justice. Statements which disparage a
subordinate judicial officer presiding over a court are not
contenpt if made in good faith to the High Court or any
ot her | ower Court to which the offended j udge is
subordi nate. The enphasis ins. 2(o), s. 3 and s. 13 to the
interference wth the course of justice or obstruction of
the administration of justice or scandalising or |owering
the authority of the Court-not the judge-- highlights the
judicial area as entitled to inviolability. and suggests a
functional rather than a personal or "institutional
"imrunity. The unique power to punish for contenpt of
itself inheres in a Court qua Court in its essential role of
di spenser of public justice. The phraseol ogi cal inage
proj ected by the catenate of expressions |like court, course
of justice admnistration of justice, civil and crimna
proceedi ngs, judicial proceedi ngs, nerits of any case,
presidi ng-officer of the Court, judicial proceeding before
a court sitting in chanber or-in canera undertaking given to
a court, substantial interference with the due course of
justice, etc., occurring in the various sections of the
Act, the very conspirator of the statutory provisions and
the ethos and raison d etre of the jurisdiction persuade us
to the conclusion that the text of the Act nust take its
colour fromthe general context and confine ‘the, contenpt
power to the judicial-cumpara-judicial areas including
those adm nistrative functions as are intinmately associ ated
with the exercise of judicial power.
What then is a Court ? It-is
"an agency of the sovereign created by it
directly or indirectly under its authority,
consi sting of. one or nor e of ficers,
establ i shed and mai ntai ned for the purposes of
hearing and determ ning i ssues of |aw and fact
regarding | egal rights and alleged violations
thereof, and of applying the sanctions of the
| aw, authorised to exercise its powers in due
course of law at times and places previously

determ ned by |awful authority: [sbill “v..
Stoval |, Rex. Cv. App. 92 S W 2d 1057,
1070. "

An organi sed body with ~defined powers,
neeting at certain times and places for the,
hearing and decision of causes ~and other
matters brought before it, and aided in this,
its proper business, by its proper officers,
viz., attorneys and counsel to present and
nmanage the business, clerks to record and
attest its acts and decisions, and ministeria
officers to execute its comuands, and ' secure
due order in its proceedings. Ex parte
Gardner,, 22 Nev. 280, 39 p. 570: Hertman _v.
Hertman 104 Cr. 423, 208 P. 580, 582."(1).

In short the accent is on the functional personality which

is pivotal to securing justice to the people. Purel y

admi ni strative acts,

Bl ack’ s Law Di ctionary, Fourth Edu. 425
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like recruitnents, transfers and posti ngs, routine

disciplinary action against subordinate staff, executive

acts in running the establishnent and ministerial business
ancillary to office-keeping these are compn to al
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departments in the public sector and nerely because they
relate to the judicial wi ng of governnent cannot enjoy a
hi gher immunity fromcriticism The quintessence of the
contenpt power is protection of the public, not judicia
per sonnel . Excerpts froma few Angl o American authorities
will attest our standpoint
"The object of the discipline enforced by the
Court in, case of contenpt of Court is not to
vindicate the dignity of the Court or the
person of the Judge, but to prevent undue
i nterference with the admi ni stration of
justice."” [Bowen, L.J.Helnmore v. Smith (1887)
35 Ch. D. 449, 455]
"The law of  contenpt is not nmade for the
protection of judges who nay be sensitive to

the winds of public opinion. Judges are
supposed to be ~nmen of fortitude, able to
thrive «in a hardy clinmate. "[ Dougl as, J.

Craig'v. Harney [331 U.S. 367, 376 (1947)].

Judges as persons, or courts as institutions,
are entitled tono greater immunity from
criticismthan other persons or institutions.
Just because the holders of judicial office
are identified with the interests of justice
they, may forget their common hunan frailties
and fallibilities. There have sonetinmes been
martinets wupon the bench as there have also
been' ponpous wi el ders of authority who have
used the paraphernalia of power in support of
what they called their dignity. Ther ef or e,

judges mnust | be kept mndful  of their
[imtations and their ultimte public
responsibility by a vigorous stream of
criticism expressed with candor however
bl unt ., [ Frankfurter, J., Bri dges V.

California (314 U S. 252, 289 (1941)]
If we accept this slant on judicialisation as a functiona
[imtation on the contenpt jurisdiction we rmutt exclude from
its anmbit interference with purely admnistrative acts of
courts and non-judicial functions of judges. ~This dichotony
is inplicit in the decided cases although the twlight  of
the law blurs the dividing Iines now and then.  To cast ~the
net wider is unreasonable and unwarranted by precedent. To
treat, as the Hgh Court has done, "the inage and
personality of the Hi gh Court as an integrated one and to
hold that every shadow that darkness it is contempt” is to
forget life, reason and political progress. For, if a judge
has an integrated personality and his *He openly accuses him
of neglect or worse, she would certainly reduce the
confidence of the public in him as judge W | her
accusation be personalised contenpt? |If a judge “expresses
on a platformcrude views on noral |apses and is severely
criticized in public for it, it will undoubtedly debunk him
as a judge. WII such censure be branded contenpt?
311
As early as 1892, the Privy Council in The natter of a
Special Reference fromthe Bahama |slands() bad to upset a
sentence of indefinite inprisonnent inposed by the Chief
Justice of Bahnmas on one M. Moseley for two 'letters to the
editor’ fun of snub and sarcasm about Yel verton, Esq., Chief
Justice. |In these there was cynical reference to the Chief
Justice’'s inconpetence and inmprudence, couched in stinging
satire. The Judicial Comittee held

"(a) That the letter signed "Colonist" in The

Nassau CGuardi an though it night have been made
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the subject of proceedings for libel was not,
in the circumstances, calculated to obstruct
or interfere with the course of justice or the
due admnistration of the law, and therefore
did not constitute a contenmpt of Court."
The Attorney-CGeneral struck a sound note when
in the course of the argunents he sumed up
the | aw t hus
"A libel upon a judge, holding him up to
contenpt and ridicule in his character as a
judge, so as to lower himin the estimation of
the public anmongst whom be exercises office is
a contenpt of court." (enphasis supplied)
Lord Atkin, in the cel ebrated case of Debi Prasad Sharma v.
The Ki ng- Enperor(2) where the printer, publisher and editor
of the: H ndustan Tines were found guilty of contenpt by the
Al'l ahabad Hi gh Court for criticising the Chief Justice by
falsely imputing to-hima circular communication to the
subordinate judiciary to raise collections for the war fund,
set asida the conviction holding that the proceedings in
contenpt were m sconcei ved, The learned Law Lord observed
"When the comment in question in the present
case isexamned it is found that there is no
criticism of any judicial act of the Chief
Justice,  or any inptitation.on him for any-
thing done or omitted to be done by himin the
adm nistration of justice. It can hardly be
said that there is any criticismof himin his
admi nistrative capacity, for, as far as their

Lor dshi ps have been inf or nmed, the
admi ni strative —control of “the subordi nat e
courts of’ the Province, whatever is, 1is
exerci sed, not by the Chief Justice,  but by
t he court over which he presides. The

appel I ant s are_not charged with sayi ng
anything in contenpt of the subordinate courts
or the adm nistration of justice by them In
truth, the, Chief Justice is alleged, wunruly,
as Is now adnmitted, to have commtted an ill-
advised act in witing to his subordinate,
j udges asking (as the news item says),
enjoining (as the comment —says) them  to
collect fog the War Fund. If the facts were
as alleged they admitted, of «criticism No
doubt it is galling for any judicial personato
be criticised publicly as havi ng done
somet hi ng out si det hi s judicia
pr oceedi ngs whi ch was ill-advised or
i ndi screet.But judicial personages . can

afford not to be too sensitive.sinple

denial in public

(1) [1893] A.C. 139,.149.

(2) (1942) 70 I.A 216.

8-522SCl) 74
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of the alleged request would at once have
allayed the trouble. If a judge is defaned in

such a way as not to affect the administration
of justice he has the ordinary renmedies for
defamation if he should feel inpelled to use
them "
The whol e enphasis and ratio of the decision consists in the
i mpugned editorial not being an attack on the administration
of justice and, therefore, not amobunting to contenpt of
court. The | earned Additional Solicitor General, however,
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stressed the significance of the passing observation made in
the judgrment that the admnistrative control of t he
subordinate judiciary vested in the whole court and not only
in the Chief Justice, and argued that by inplication their
Lordshi ps must be deemed to have regarded ani madversi on on
even acts of administrative control as potential prey to the
contenpt law. An obscure reference to the Chief Justice not
being even the exclusive adm nistrative authority over the
| ower judiciary, meant perhaps to bring into bold relief the
irrelevance of the criticismas reflecting even on the
executive functions of the Chief Justice, cannot be
considered to reach a reverse result, ignoring the setting
and the thrust of the whole dictum
A Division Bench of the Kerala H gh Court, in Kaviath
Danodaran v. | nduchoodan(1), has relied on this Privy
Council ruling for the proposition that administrative acts
of the court-in that case the transfer of a Magistrate
criticised as pronoted by extraneous pressure-was not a fit
subject for punitive action. (In that case, of course, the
cont emmor' was convi cted for another publication). The deep
concern of thelaw of contenpt is to-inhibit sullying essays
on the adninistration of justice in which the public have a
vital interest and not to warn off or victimse criticisms,
just or unjust, of judges as citizens, adm nistrators, non-
judicial authorities, etc.
K.L. Gauba’ S(2) case was naturally pressed into service
at the Bar agai nst the contemnor but such an extrenme case of
wild and vicious attacks on the Chief Justice rarely serves
in the search for any abiding principle in an excited
setting. That ruling remnds us that,  whatever the
provocation, a Judge by reason of his office, has to halt at
the gates of controversy but as enlightennent spreads and
public opinion ripens this judicial self-abbegation wll’ be
appreciated better. and not "enbolden “the licentious to
tranpl e wupon everything sacred in society and to overthrow
those institutions which "have hitherto been deened the best
guardians of civil liberty." Again, while Young, CJ., 1in
that case rules out the tenability of truth as” a 'valid
def ence agai nst contenpt, action, we observe, not wthout
pertinence in the constitutional context of restrictions on
free expression having to be reasonable, that in nost of the
reported cases courts have hastened to hold the inputations
fal se before proceeding to punish. Contenpt is no cover for
a guilty judge to get away with it but a shield against
attacks on public. justice. Gauba' s case, on the facts, was
a rmud-slinging episode on the judicial target  as such-and
the conviction accords with the policy of the law we have
set out.
(1) A I.R 1961 Kerala 321
(2) I.L.R [1942] Lah. 411, 419.
313
A Division Bench of the All ahabad H gh Court, in Rex. v. D
S. Nayyar,(1l) had to deal with a representation by a
l[itigant against a nmagistrate with reference to a case
adversely decided, and Kidwai, J. cleared the confused
ground right in the beginning by observing
"The first thing to be renenbered is that
Courts are not concerned with contenpt of any
authority except Courts of law in the exercise
of their judicial functions. Thus, any
speech, witing or act which does not have
the, effect of interfering with the exercise
of their judicial functions by the Courts
cannot be the subject of proceedings in
cont enpt . In India very often the same-
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officers exerci se executive. as well as
judicial functions. Sonetinmes it becones
difficult to draw a distinction between their
two capacities but nevertheless a distinction
must be drawn and it is only if the criticism
is of judicial acts that action by way
of proceedings in contenpt may be taken."-
Aletter to the President of the Congress party conplaining
about the appointnment of. a judicial officer who was the
brothirin law of the, Private Secretary of a ’'Mnister
(belonging to that party) and of the transfer of cases to
his Court where in Congressnmen were involved, was sought to
be punished as contenpt of court. Kidwai, J, nmade the
foll owi ng useful renarks exonerating the contemmor
"In this passage also the attack is on the
appoi ntnent of the judicial officer and the
transfer of, <cases to himbut there is no
attack ~upon the officer hinmself. Both these
attacks are upon the system and not upon any
Magi strate in-respect of the performance by
him of his judicial functions. They wish to
see, laid downa salutary principle by which
Justice should not only be done but should
al so-appear to be done. There is no contenpt
of Court in this-rather it is an endeavor to
free Courts fromall extraneous shackles and

proceedi ngs to contenpt are wholly unc

alled for

The Judicial Commttee inInre. S. B. Sarbadhicary (2)
consi dered the m sconduct of a barrister for publishing an
article where he <cast reflections upon judges of the
Al'l ahabad, High Court. The nerits of the case apart, the
Judi cial Conmittee enphasized thejudicial capacity of the
judges which attracted the _contenpt jurisdiction. Sir
Andr ew Seobl e observed :
"There is no doubt that the article in
guestion was a libel reflecting not only upon
Richards J.. but other judges of the Hgh
Court in their judicial capacity -and in
reference to their conduct in the discharge of
their public duties." (enphasis added)
"The public duty" in their "judicial capacity" was obviously
in contradistinction to nerely personal activities or
adnm nistrative function It is not as if a judge doing sone
non-judicial public duty is protected from criticism in
whi ch case, any action by himas of Law or Vice-chancell or
in a University or as Acting Governor or President
(1)A 1.R 1950 AIl. 549 ,551, 555,
(2) (1906) 34 XX | A 14.
314
or Menber of the Law or Finance Commi ssion would also be
puni shabl e, as contenpt. The basic public duty of a ‘judge
in his judicial capacity is to dispense public justice in
court and anyone who obstructs or interferes in this area

does so at his peril. Likewi se, personal behaviour of
j udi ci al per sonnel , if criticized severely or even
sinisterly, cannot be countered by the weapon of contenpt of
court, for to use the |anguage of Mikherjee, J. in Brahma

Prakash Sharma v. State of Uttar Pradesh, (1) "the object of
contenpt proceedings is not to afford protection to Judges
personally frominmputations to which they may be exposed as
i ndi vi dual s" (enphasis added). Oherw se, a grocer who sues
a judge for price of goods with an inmputation that the
def endant has falsely and maliciously refused to honour the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 33 of 38

claim or a servant of a judge who nakes per sona
al | egations of msconduct against his master nay be haul ed
up for contempt. This is no anulet worn by judges for al

purposes. "The punishrment is inflicted not for the, purpose
of protecting either the Court as a whole or the individua
judges of the Court froma repetition of the attack, but of
protecting the public, and especially those who either
voluntarily or by conpul sion are subject to the jurisdiction

of the Court, fromthe mischief they will incur if the
authority of the Tribunal is undernmined or inmpaired." (Vide
para 9, Halsbury’ s Laws of England, 3rd Edn. Vol. Vi),
Indeed, if we peer through the msts of English Judicia

history, Courts of record were not qua such courts, acting
in any adm nistrative capacities. How then could contenpt
action, going by genesis, be warranted purely admnistrative
matters of courts.

O course, there have 'been cases sounding a different note.
In State v.H Nagamani, (2) one M. Nagamani, an i npetuous
I.AS. | officer, wote aletter making critical | remarks
couched  in~ disrespectful and inproper |anguage about the
i nspection report of his court by a Judge of the Hi gh Court
of Patna. However, M. Nagamani tendered an unqualified
apol ogy and the court discharged the rule for contenpt since
in their viewthe contenpt was purged by the apol ogy. O
course, there was no need to consider in detail whether the
letter reflecting upon the Judge who held the inspection was
contenpt; it WAas treated as such and 't he apol ogy accepted.
And the H gh Court’s'inspection of the judicial work of the
sub-ordinate judiciary is a judicial function or is at |east
par a-j udi ci al . The Al lahabad High Court punished the late
Shri C. Y. Chintamani and, Shri K D. Ml aviya for publishing
a criticismto- the effect that conparatively undeserving
|awers were being frequently raised to the Bench. The
Court held themguilty of contenpt holding the criticism of
the judges as a vicious reflection and a case of Contenpt.
[sea In the matter of an Advocate of Al | ahabad( 3),
Borderline cases draw up to the pneunbra of |aw and cannot
light up dark comers.

The | earned Additional Solicitor Ceneral, in an endeavour to
expand the neaning of "administration of justice" so to rope
in criticisnse of executive acts of judges, -drew out
attention to arts. '225, 227 and 235, and the provisions of
earlier Government of India Acts (c.f. sec. 224(1) 1935 Act)
whi ch vest the Power to appoint the staff and do

(1) [1953] S.C.R 1169.

(2) A1.R 1959 Pat. 373

(3) AI.R 1935 AU. 1.
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ot her incidental managenent functions, in the Hgh Court as
part of the adm nistration of justice. Several H gh /Court
Acts clothe Chief Justices with adm nistrative powers and

Cvil Courts Acts and Letters Patents charge judges wth
admi ni strative duties t he,, goal bei ng ef fective
adm ni stration of justice. |If the appointment of clerks is

part of the adm nistration of justice, denunciation of the
judges in these acts interferes with the adm nistration of
justice, liable to be visited with punishment. This means
that if a judge in charge of appointnments chooses relations
or unqualified nen or takes other consideration, the public
must hold its tongue on pain of contenpt. The paranmount but
restrictive jurisdiction to protect the public against
substantial interference with the stream of justice cannot
be polluted or diffused into an intimdator power for the
judges to strike at adverse coments on adninistrative,
legislative (as under arts. 225, 226 and 227) and extra-
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judicial acts. Commonsense and principle can certainly
accept a valid administrative area so closely integrated
with court work as to be stanped with judicial character
such as constitution of benches, transfer of cases, issue of
adm ni strative directions regarding subm ssion of findings
or disposal of cases by subordinate courts, supervision of

judicial work- of subordinate courts and the |ike. Not
everything covered by art. 225, 227 and 235 will be of this
texture. To overkill is to undermne-in the long run

W rmay now sum up. Judges and Courts have diverse duties.
But functionally, historically and jurisprudentially, the
val ue which is dear to the community and the function which
deserves to be cordoned off from public nolestation, is
judicial. Vicious criticismof 'personal and admnistrative
acts of judges nay indirectly mar their inage and weaken the
confi dence of the public in the judiciary but t he
countervailing good, not nerely of free speech but also of
greater faith generated by exposure to the acting |ight of
bona fide, even if marginally overzeal ous, criticism cannot
be overl ooked. Justice is no cloistered virtue.

The first part of the present case directly raises the
guestion whether statenments nmade in an appeal to the
Covernor against an order of the Hgh Court on t he
adm nistrative side attracts the contenpt . law. To our m nd
the answer arises fromanother question. |Is the suspension
of the District Judge so woven into and - integrally connected
with the administration of justice that it can be regarded
as not purely an administrative act- but a para-judicia
function ? The answer nust, on-the facts here, be in the
affirmative. "he appeal was against the suspension which
was a prelimnary to contenplated disciplinary action. Wat
was that action about ? Against the appellant in his
judicial capacity, for acts of judicial msconduct. The
control was. therefore, judicial and. hence the unbridled
attack on the High Court for the step was punishable as
contenpt. A large nmargin nust be allowed for allegations in
renmedial representations but extravagance forfeits’ the
protection of good faith. |In this case reckless excess has
vitiated what otherw se could have been legitinmate grievance
at least in one flagrant instance, the others being |ess
clear. One of the

316

grounds for taking disciplinary action’ was based on t he
di sposal of a civil appeal by the contemmor as Additiona
District Judge. lie heard it, delivered judgnent ~ di smssing

the appeal signed the order sheet and judgment and seal ed
the judgment. Later in the day, the contemmor scored off
his signatures in the order sheet and judgnent, and returned
the record to the principal District Judge for disposa
falsely stating that the judgnent had not been delivered.
The High took the view that this action was- wthout
jurisdiction and revealed wutter disregard of truth and
procedure deserving disciplinary action. Qovi ously,. the
i mpugned conduct of the contemmor was qua judge and the evil
criticismwas of a supervisory act of the H gh Court and the
critic woul d-and shoul d-necessarily ’'court contenpt action
And in his nmenmorandum of appeal the contemor used
expressions like '"mala-fides’ and ’'subterfuge’ w thout good
faith, and in such a case no shelter can be sought in the
alibi of *adm nistrative act.’

The second part of the charge relates to objectionable
statenments in the special |eave petition to this Court.
Odinarily they must be out of bounds for, the contenpt
power; for, fearless seeking of justice will otherwi se be
stifled.
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In State’ of Utar Pradesh v. Shyam Sunder Lal (1) a
conplaint about the conduct of a judicial officer in a
petition to the Prine Mnister was held not to constitute
cont enpt . The representation was forwarded by the Prine
Mnister’'s office to the Chief Secretary from whom it
reached the District Magistrate. Certainly there was there-
fore sufficient, publicationin the law of libel but the
Court held
"A letter sent to the Prine Mnister and not
i ntended to be broadcast to the public or any
section of the public cannot create an
apprehension in the mnd of public
regarding ‘the integrity, ability or fairness
of the judge-"
Simlarly, in Rex.. v. R._ S Nayyar, "(2) the court
considered a representation nade to the Premier of the State
about a judicial officer and also to the President of the
Al'l India Congress Conmttee. The Court took the view that
such conplaints may be addressed to the Premer about
judicial ‘officers since Government had to consider under the
then rules the conduct of judicial personnel. "I'f these
conpl ai nts are genuine and are nade in a proper manner wth
the object of obtaining redress, and are not nade mala fide
with a view either to exert pressure upon the Court in the
exercise of its /judicial functions or ‘to dimnish the
authority of the Court by Ivilifying it, it would not be in
furtherance of justice to stifle themby neans of summary

action for contenpt, but rather the reverse" _(enphasis
added) . A pregnant. observation-made by the Court deserves
mention

"I't would.indeed be extraordinary if the |aw

shoul d provide a renedy-the conduct of eve' a

menber of the highest Judicial Tribunal in the

exercise of his judicial office my | be the

subj ect of enquiry with a viewto see  whether

he is fit to continueto hold that office-and

yet no one should be able to initiate

proceedi ngs for an enquiry by a conplaint

(1) A1.R 1954 Al 308.

(2) A1.R 1950 All. 549: 554,
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to the appropriate authority by reason of a

fear of being punished for contenpt, and | can

find no justification for this view"
At this stage it nust be noticed that in the State of Mdhya
Pradesh v. Ravi Shanker(1l) this Court ruled that aspersions
of a serious nature nade against a Magistrate in a transfer
petition could be punishable as a contenpt if nade w thout
good faith. However, in Govind Ram v. State of
Maharashtra, (2) this Court reviewed the decisions on the
point and ruled that if in the garb of a < -transfer
application scurrilous attacks were made on a court inmputing
i mproper notives to the Judge there may still be contenpt of
court, although the court referred with approval to the
ruling in Swarnamayi Panigrahi v. B. Nayak(3) that a
l atitudinarian appr oach was perm ssible in transfer
applications. The core of the pronouncenent is t hat
perm ssion renedial process like a transfer application
cannot be a nask to nmalign a judge, a certain generosity or
i ndulgence is justified in evaluating the al | egati ons
against the judge. Eventually, Gover J., held that the
allegations nmde in the proceeding in question were not
sufficiently serious to constitute contenpt. A libera
margin is permissible in such cases but batting within the
crease and observing the rules of the gane are stil
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necessary. Irrelevant or unvarni shed inputations under the
pretext of grounds of appeal anobunt to foul play and
perversion of |egal process. Here, the author, a senior
judicial officer who professionally weighs his thoughts and

words, has no justification for the inmoderate abuse he has
resorted to. In this sector even truth is no defence, as in
the case of crimnal insult-in the latter because it My
Produce violent breaches and is forbidden in the name of
public peace, and in the former because it nay denoralise,
the conmunity about courts and is forbidden in the interests
of public justice as contenpt of court.

Even so, if judges have frailities- after all they are
human-they need to be corrected by independent «criticism
If the judicature has serious shortconmings which denmand
system c correction _through soci al |l y-oriented ref orns
initiated through constructive criticism the contenpt power
should not be an interdict. AR this, far from undernining

the confidence of the public in courts, enhances it and, in
the last analysis, cannot be recessed by indiscrimnate
resort to contenpt power. Even  bodies like the Law

Comm ssion or the' Law Institute and researchers, legal and

soci ol ogical nmay run risks because their professional work

someti nes involves unpastoral criticismof judges, judicia

processes and the systemitself and thus. hover perilously

around the periphery of the law it wdely construed.

Creative legal journalismand activist statesmanship for

judicial reform cannot be jeopardised by an undefined

appr ehensi on of contenpt action

Even in Engl and a refreshingly pro-free-speech approach has

been latterly adopt ed. Any epi sode in the

adm nistration of justice nmmy be publicly or privately

cised, provided that the criticismis fair- and

(1) (1959) S.C.R 1367.

(2) [1972] 1 s.C.C 740,

(3) AIl.R 1959 Oissa 89.
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temperate and nade in good faith. Lord Denning, in the

famous Quintin Hogg case() |aid down renarkabl e guidelines

in the matter of, actions for contenpt. The learned Law

Lord said :
"It is a jurisdiction which undoubt edl'y
bel ongs to us but which we w1l mnost sparingly
exercise; nore particularly as we ourselves
have an interest in the matter.
Let me say at once that we will never use this
jurisdiction as a neans to uphold our own
dignity. That nust rest on surer foundations.
Nor will we use it to suppress those who speak
against us. W do not fear criticism nor do
we resent it. For there is sonething far/ nore
i nportant at stake. It is no less than
freedom of speech itself. It is the right of
every man, in Parlianent or out of it, in the
Press or over the broadcast, to make fair
coment, even outspoken comment, on matters of
public interest. Those who coment can dea
faithfully with all that is, done in a court

of justice. They can say that we are
m st aken, and our deci sions erroneous, whether
they are subject to appeal or not. Al  we

woul d ask is that those who criticise us wll
remenber that, fromthe nature of our office,
we cannot reply to their criticisnms W cannot
enter into public controversy. Still less
into political controversy. W nust rely on

criti
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our conduct itself to be its own vindication
Exposed as we are to the winds of criticism
not hing which is said by this person or that,
nothing which is witten by this person or
that, nothing which is witten by this pen or
that will deter us from doing what we believe
is right; nor, I would add, from saying what
the occasion requires, provided that it 1is
pertinent to the nmatter in hand. Silence is
not an option when things are ill done."
This Court has held that the law of contenpt is wvalid
notwi thstanding art. 19(1). The Contention was persisted in
C. K Daphtay v. O P. @Qpta. (2) This Court cane to the
conclusion that the existing law of contenpt i mposes
reasonable restrictions within the neaning or art. 19(2).
"Apart from this, the 'Constitution makes this Court a
gudi an of fundanmental rights conferred by the Constitution
and it~ would not desire to enforce any |aw which inposes
unreasonabl e restrictions on the precious right of freedom
of speech and expression guaranteed by the Constitution.”
(Sikri C3J.)
The Court being the guardian of people’'s rights, it has been
held repeatedly that the contenpt jurisdiction should be
exercised "w th, scrupulous care and only when the cage is
cl ear and beyond reasonabl e doubt. (vide R v. Gay) (s)
(1) (1968) 2 WL.R /1204 :1206-07
(2) All.R 1971 S.C. 1132-1141, Para 52.
(3) [1900] 2 O.B. 36
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The policy directive can be gleaned from the ruling in
Special Reference No. 1 of 1964(1) where Gjendragadkar
C.J., speaking for the Court, observed
"W ought never to forget that the power to
punish for contenpt” large as it is, mnust
always be exercised cautiously wsely, and
with ci rcunspection. Fr equent or
indiscrimnate use of this power in anger or
irritation would not help to sustain the
dignity or status of the court, but nmay
sonmetines affect it adversely. Wse Judges
never forget that the best way to sustain the
dignity and status of their —office is to
deserve respect fromthe public at large by
t he quality of their j udgrents, t he
fearl essness, fairness and -objectivity of
their approach, and by the restraint, ~dignity
and decorum which they observe “in their
judicial conduct."”
I f judges decay the contenpt power will not save themand so
the other side of the coin is that judges, I|ike Caesar’s
wi fe, must be above suspi cion.
To wind up, the key word is "justice", not "judge"; the key-
note thought is unobstructed public justice, not the 'self-
defence of a judge; the corner-stone of the contenpt law is
t he-accommodati on of two constitutional values-the right  of
free speech and the right to independent justice. The
ignition of contempt action should be substantial land nuala
fide interference with fearless judicial action, not fair
comment or trivial reflections on the judicial process and
per sonnel
We have sought to set our legal sights in line with the now
constitutional order and endeavoured so to draw the grey
contours of the contempt lawthat it fulfils its high
purpose but the nore. W have tried to avoid subjectivism
in the law, recognising by a re-statenment, the truth that
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"the great tides and currents which engulf the rest of nen
do not turn aside in their course and pass the judges by.
(2) "

The facts of the present case disclose that an incorrigible

cont emor , who had nade it al nost hi s | atter-, day
prof essi onal occupation to cross the High Courts path, has
cone to this Court in appeal. He has been reckless,

persistent and guilty of wundermining the H gh Court’s
authority 1in his intenperate avernents in both petitions.
But having regard to the fact that he is a senior judicia
officer who has at sone stage in his career displayed zea
and industry and is now in the

(1) [21965] 1 S.C. R 413 501.

(2) Benjam n N Cardozo-The Nature of the Judicial Process-
New Haven : Yale University Press-Page 163.
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sonmbre evening of an official career, a punishnment short of
i mprisonnent woul'd have met the ends of justice and inspired
in the public mnd confidence in the justice administration
by showi'ng that even delinquent judges will be punished if
they play with or pervert the due course of justice, as the
contemnor here has done. A heavy hand is wasted severity

where a lighter sentence may serve as well. A fine of Rs.
1000/- with three nonths’ inprisonnent in default of paynent
will neet the ends /of justice and we inpose this sentence in

substitution of the /infliction of inprisonnent by the Hi gh
Court. Wth. this nodification Cvil Appeal ‘No.. 41 of 1973
is dismissed. On the appeal by the State the course adopted
in the | eading judgnment of Pal ekar J. has our concurrence.
Appeal No. 41 di sm ssed.

P.B.R Appeal No. 77 allowed to be withdrawn.
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