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ACT:

I ncome-tax Act (11 of 1922) ss. 22, 23 and 27-Non-conpliance
with notices wunder /s. 22(2) and s. 22(4)-Best judgnent
assessment under. s. 23(4)-Sufficient cause for non-
conpli ance shown only with respect notices under s. 22(4)-If
assessment can be re-opened under s. 27.

HEADNOTE

Noti ces under s. 22(2) of the Incone-tax Act, 1922, were not
conplied wth by the respondent (assessee) and the I|ncome-
tax Oficer issued notices under s. 22(4). Since they were
also not conplied with the Income-tax Oficer nade’ a best
j udgrment assessnent under s. 23(4). Thereupon, the assessee
applied wunder s. 27 for reopening the assessnent. The
I ncome-tax O ficer found that there was sufficient cause for
nonconpl i ance with the notices under s. 22(4), but, as there
was no sufficient cause for non-conpliance with the notices
under s. 22(2), he declined to reopen the assessnent. The
order was confirned in’ appeal and by the Tribunal .~ But the
H gh Court held in favour of the assessee.

In appeal to this Court,

HELD : Under s. 23(4) on the assessee commtting any of the
defaults nentioned therein, nanely, failure to nmake a return
as required by a notice under s. 22(2) or a revised return
under s. 22(3) or nonconpliance with the terns of a notice
under s. 22(4) or failure to comply with the terms of a
notice wunder s. 23(2), the Incone-tax Officer is bound to
make a best judgment assessnent. Section 27 enpowers, the
I ncome-tax OFFicer to cancel the assessment when sufficient
cause is shown; but, such cause has to be shown for ‘each
defaul t. Therefore, if the assessee nakes default by not
filing a return pursuant to a notice under s. 22(2) and al so
does not comply with a notice under s. 22(4) he nust show
sufficient cause for non-conpliance with bot h t he
provi sions. The Legislature could not have intended that in
case of nmultiple defaults, for each one of which an ex parts
best judgnent assessnent has to be nade, the assessee can
ask for cancellation of the assessment by nerely show ng
cause for one of such defaults. [355 D-H

Chiranjilal Tibrewala v. Comni ssioner of I|ncome-tax, Bonbay




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 4
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236 of 1967.

Appeal s fromthe judgnent and order dated March 21, 1966 of
the Mysore High Court in Incone-tax Referred Case No. 19 of
1964.

Jagadi sh  Swarup, Solicitor General, G C Sharma and B. D.
Sharma, for the appellant (in both the appeals).

R Gopal akri shnan, for. the respondent (in both the
appeal s).

353

The Judgnent of the court was delivered by

Gover, J. These appeals by certificate arise out of a
comon judgnent of the Mysore High Court in references nmde
with regard to the assessnents relating to the assessnent
years 1953-54 and 1954-55.

For the assessment year 1953-54 the assessee was served with
a notice wunder s. 22(2) of the Incone tax Act 1922,
hereinafter called the "Act", on March 5, 1954. A simlar
noti ce was served in respect of the assessment year 1954-55
on June 5,.1954. The assessee failed to file any return in
conpliance with the notices. Thereupon he was served wth
noti ces under s. 22(4) for both the assessnent years and was

required to produce accounts on  specified dates. None
appeared on any one of those dates but applications were
submitted praying for adjournnent on certain grounds. The

Income tax O ficer was not satisfied with the reasons given
for seeking adjournnents and he proceeded to nmake the
assessment under s. 23 (4) of the Act. The assessee noved
the I ncone Tax Officer under s. 27 to reopen the assessnents
on the grounds given in the applications filed in that
behal f. The Income Tax’ O ficer appeared to be satisfied
that there was sufficient cause for nonconpliance with the
notices issued under s. 22(4) of the Act but he was of the
view that the assessee had been a habitual” defaulter
i nasmuch as he had not subnitted the return under s. 22 (2)
even for several preceding years for which the assessments
had to be conpleted under s. 23(4) of the Act.  He declined
to reopen the assessment under s. 27. Appeals to the
Appel | ate Assistant Commissioner were filed. According to
the Appellate Assistant Conmi ssioner sufficient  cause for
non-conpliance wth one of the statutory notices i.e. the
noti ce under s. 22(4) could not constitute 'sufficient cause
for non-conpliance with any other statutory notice (in this
case the notice under s. 22(2)). The appellate tribuna
di smissed the appeals filed by the assessee upholding the
vi ew of the departnental authorities.
On the tribunal having declined to refer the questions of
[ aw whi ch were sought to be referred the Hi gh Court directed
the Tribunal to state a case and refer the followng
guestions of |aw
"Whet her the Inconme Tax Oficer havi ng
recorded a finding that there was sufficient
cause for non-conpliance wth the notice
i ssued wunder Section 22(4), was not bound to
cancel the assessment made under Sec. 23(4)
and to proceed to nmake a fresh assessnment even
though there was no sufficient cause for non-
conpliance with the notice under Sec. 22(2) ?"
354
The Hi gh Court answered the question in favour of the
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assessee. Section 27 of the Act is in the following terns :
S. 27. "Cancellation of assessnent when

cause is shown.-Were an assessee within one
nmonth fromthe service of a notice of demand
i ssued as hereinafter provided, satisfies the
Income Tax O ficer that he was prevented by
sufficient cause fromnmeking the return re-
quired by section 22, or that he did not
receive the notice issued under sub-section
(4) of section 22, or sub-section (2) of
section 23, or that he had not a reasonable
opportunity to conply, or was prevented by
sufficient cause fromconplying with the
terms of the last nmentioned notices, the
I ncome Tax O ficer shall cancel the assessment
and proceed to nake a fresh assessnent in
dance wth the provisions of- section
23"
Section 22 provides for return of incone. Sub-section ( 1)
relates. to a general notice to be given each year by the
Income Tax Oficer by publication in the press or in the
prescri bed manner. Subsection (2) relates to an individua
notice. According to sub-s. (4) the Income Tax Oficer may
serve on any person who has made a return under sub-s. (1)
or upon whom a notice has been served under sub-s. (2) a
notice requiring himon a date to be specified to produce or
cause to be produced such account or docunents as the Incone
Tax O ficer may ‘require or to furnish in witing and
verified in the prescribed manner in such formand on such
points or matters as may be required for the purpose of the
section including, wth the previous -approval  of the
Comm ssioner, a statenent of assets and Iliabilities not
included in the accounts. Under s. 23 if the Income tax
Oficer is satisfied without requiring the presence of the
assessee or the production by him of any evidence that a
return made under s. 22 is correct and conplete he has to
assess the total inconme of the assessee on the basis of the
return filed by him [sub. s. (1)]. If he is not so
satisfied he nust serve a notice requiring the person who
has made the return to attend at his office or to produce or
cause to be produced any evidence on which such person may
rely in support of his return [sub. s. (2)]. Under sub-s.
(3) the Income tax O ficer after hearing such evidence as
may be produced by the person making the return in response
to the notice issued under sub-s. (2) or such other evidence
as the Income tax Oficer may require to be produced on
specified points has to assess the total income of the
assessee. It is provided by sub-s. (4)
"I'f any person fails to make the return required by any
notice given under sub-section (2) of section 22 and
355
has not made a return or a revised return under subsection
(3) of the sane Election or falls to conply with all the
terns of a notice issued under sub-section (4) of the sane
section or, having nmade a return, fails to conply with al
the terns of a notice issued under sub-section (2) of this
section, the Income Tax O ficer shall nake the assessment to
the best of his judgnment and determ ne the sum payabl e by
the assessee on the basis of such assessnent..........
The High Court considered that the provisions of s. 27 were
not cunulative but disjunctive and so the assessee could
claim cancellation of the assessnent on one of the grounds
on which such cancellation could be sought wunder the
section. According to the H gh Court it followed that even
if there was no sufficient cause for nonconpliance wth a

accor




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 4

notice issued under s. 22(2) so long as there was sufficient
reason for non-conpliance with the notice issued under s.
22(4) the assessee could ask for the cancellation of the
assessment . In our judgment the view of the Hi gh Court
cannot be sustained. The clear inmport of s. 23(4) is that
on committing any one of the defaults nentioned therein the
Income tax Officer is bound to make the assessnment to the
best of his judgment. In other words if a person fails to
make the return, required by a notice under s. 22(2) and he
has further not nade return or a revised return under sub-5.
(3) of the same section the Income tax O ficer nmust make an
assessment under section, 23(4). Simlarly if that person
fails to conply with all the terns of the notice issued
under s. 22(4) or if he fails to conply with all the terns
of the notice issued under s. 23(3) the Incone tax O ficer
must proceed to mmke an-assessnment to the best of his
j udgrent . Section 27 empowers the Income tax O ficer to
cancel ~the assessnment when sufficient cause is shown but
such causer has to be shown for each default. For the sake
of illustration,~ if an assessee nakes a default wunder s.
22(2) by not filing a return, pursuant to a notice received
under that section and he al'so does not comply with the
noti ce under s. 22(4) he must show sufficient cause for non-
conpliance w th both the provisions and he cannot get the
assessnment cancel |l ed nerely by show ng good cause for one of
the two defaults. @ Although the word "or" which is disjunc-
tive is used in section 27 it has to be read-in a reasonable
and harnoni ous way ‘and in conjunctionwith s. 23(4). It is
i nconcei vabl e that the | egislature could ever intended that
in case of’ nultiple defaults for each one of which an ex-
parte best judgnent. assessnent has to be made the assessee
can ask for <cancellation of’ the assessnment by nerely

showi ng cause for one of such defaults. In our opinion the
Bonbay Hi gh Court in Chiranjilal Tibrewala v..
356

The Conmi ssi oner of Incone tax, Bonbay City I1(1) was right
in holding that in circunstances simlar to the present case
the assessee cannot ask for cancellation under S. 27 of an
assessment made under S. 23 (4). In.this view of the natter
the judgnent of the High Court has to be set aside, and the
guestion has to be answered against the assessee and .in
favour of the appellant.

The appeals are accordingly allowed wth costs One
hearing fee.
V.P.S. Appeal s al | owed.

(1) 59 I.T.R 42.
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