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PETI TI ONER
STATE OF ASSAM & ORS

Vs.

RESPONDENT:
BANSHI DHAR SHEWBHAGWAN & CO.

DATE OF JUDGVENTO1/09/1981

BENCH
VARADARAJAN, A. (J)
BENCH
VARADARAJAN, A. (J)
TULZAPURKAR, V. D.

Cl TATI ON
1981 AIR 1957 1982 SCR (1) 554
1981 SCC  (4) 283

ACT:

Lease of Government land-Land |eased to respondent-
Respondent devel oped the |and at great  expense-Lease not
renewed- Gover nment /cl ainmed that |and was needed for defence
pur poses-Later | ease sought to be auctioned-Land required by
Governnment for same purpose-Action whether nmal a fide-Auction
whet her for a collateral purpose.

HEADNOTE:
On a part of a large area of ~land acquired by the
Government during World War ||l an-aerodrone was constructed

and on the remaining 300 odd acres which renained unused a
thick jungle grew over the years.

Pursuant to the decision of the Governnent of India to
| ease out the unused portion of the |and, the respondent
entered into an agreenent wth the GCovernment™ and took
possession of the land after paying one year s rent in
advance.

The respondent alleged that, after taking possession of
the land, he had spent a large sum of noney in clearing the
jungle and making it a well nanaged tea garden. He also
all eged that the concerned Governnent officials were putting
of f execution of the |ease deed on some pretext ~or the
ot her. Having had no satisfactory reply fromthe Governnent,
the respondent noved the Governnent of |Indiia through a
Menber of Parliament who was inforned that the |and was
required for defence purposes and that it would not be
possible to extend the | ease. A few nonths |ater the Defence
M ni ster inforned the Menber of Parliament that the
CGovernment had decided to auction the | ease-hold right on an
annual basis in order that possession of the | and could be
resumed for defence purposes at short notice. A notice for
public auction was thereafter issued

The respondent filed a wit petition in the H gh Court
and obtained an order restraining the appellants from
auctioni ng the | and.

In the meantime the respondent filed title suits
agai nst the Governnent.

The respondent contended that the auction notice was
mal af i de because having found that the jungle had been
cleared and the | and had been devel oped into a workable tea
garden, the GCovernment wished to lease the land to the
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hi ghest bidder for getting a |arge anmobunt of nopney and that

this was for a collateral purpose.” The H gh Court upheld
this contention.
555

Al'l owi ng the appeal
N

HELD: If any authority exercised in bad faith or for
collateral purpose power conferred on it by |law such action
woul d be struck down as an abuse of power and a fraud on the
statute. [559 E-F]

In the present case however there is much evi dence on
record to establish that there was no | ack of bona fides 0D
the part of the Government and that the action sought to be
taken by it was not for a collateral purpose. Had the
attention of the H gh Court been drawn to the material on
record, there was no possibility of the Hi gh Court coming to
the conclusion that it did.

Al though in 1962 the Deputy Mnister for Defence in the
first instance informed the nenmber of Parliament, who
i nterceded on behalf of the respondent that the |and was
required for defence purposes -and for that reason it woul d
not be possible to extend the then current |ease but |ater
stated that it was decided to lease out the land to the
hi ghest bidder by way of public auction on a yearly basis
and the Deputy Conm ssioner in the affidavit had stated that
the land was not required for defence purposes until 1964,
the need for defence purposes did arise when the war with
Paki stan broke out in 1965. It could not, therefore, h said
that the Governnent did not need the land for defence
purposes in 1966 when the order was issued. Defence
requi rements depend on many unforeseeabl e factors. [559 F-H]

That apart, the appellants did state right from the
begi nning that the |lease was subject to the condition that
whenever the Governnent needed the 1and for defence purposes
it would be determined by notice wthout payment of
conpensation and that the Governnent was not bound to renew
the lease. [560 F-Q

There is, therefore, nothing to support the Finding of
the High Court that the Government had never put forward the
plea that the land would be required for defence purposes at
any stage in the title suits and that it was putting forward
such a case only as a ruse to auction the land for a | arger
amount of rent. [561H]

JUDGVENT:

ClVIL APPELLATE JURISDICTION: G vil Appeal No. 321 (N
of 1970.

Fromthe judgnent and order dated the 30th July, 1968
of the Assam & Nagal and Hi gh Court at Gauhati in CGuvil Rule
No. 420 of 1966.

S. K. Nandy and Krishna Prosad for the Appell ants.

S.N. Choudhary for the Respondents.

The Judgrment of the Court was delivered by

VARADARAJAN, J. This appeal by special l|eave is by the
respondents in Cvil Rule 420 of 1966 agai nst the Judgnent
and order dated 30th July, 1968 passed by the Division Bench
of the
556
H gh Court of Assam and Nagal and, allowing the Wit petition
with no order as to costs. That wit petition was filed
under Art. 226 of the Constitution for quashing the order of
requi sition issued by the Deputy Comm ssioner, Lakhm pur-
Di brugarh, the second appellant in this appeal and the first
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respondent in the wit petition-under Meno No. LA/ 27511-15/R
dated 25.10.1966. The Meno was issued in exercise of the
powers conferred by s. 29 (i) of the Defence of India Act,
1962 (51 of 1962) read with the Notification of the
CGovernment of India, Mnistry of Home Affairs No.S. O 1888
dated 10th June, 1965 in respect of the properties described
in the schedule attached thereto viz. Sookerating Tea Estate
and Budla Beta Tea Estates, situate in DumDuma, Muza
Lakhm pur District on the ground that the lands were
necessary for securing the defence of the country and
efficient conduct of mlitary operations.

During the Second World War, in 1940 the Government of
India acquired for defence purposes a part of Sookerating
Tea Estate with its adjoining |lands neasuring in all 769.20
acres for constructingan air field. The air field was
constructed over an area -of 469 acres and on the renaining
300. 20 acres there were tea bushes which were growing wild
and overgrown wth thick jungles. After the war was over,
the area ‘on which “the air field had been constructed viz.
469 acres was transferred to the State Government for its
use. In the wit petitionit was stated that area was stil
Lyi ng unused. The Covernment -~ of India wanted to |ease out
the said 300.20 acres to sone established tea planters with
a view to earn foreign exchange. " The respondent, a
regi stered partnership” firmowning the Bagrodia Tea Estate
negotiated with the Estates Mlitary officer, AssamCircle
at Shillong and the Mnistry of . Defence, CGovernnent of
India and entered into an agreenent of |ease dated 2.3.1962
in respect of the land on a rent of Rs. 6304.20 per annum
for a termof one year renewable for a period of one year at
atinme if the land was not required by the lessor. The
respondent took possession of the |and on 10.3.1962 after
payi ng the annual rent in advance on 2.3.1962. It was
alleged in the wit petition that the respondent thereafter
improved the land at a cost of Rs. 1,75,000/- and made it
into a well managed tea garden. The Mlitary Estates officer
was putting off the execution of the |ease deed on sone
pretext or the other, though the respondent had deposited
the requisite stanp papers for the execution of the |ease
deed. When the respondent approached the Government of |ndia
through a Menber of Parlianment, the Deputy Mnister for
Def ence
557
inforned the Menber of Parliament by his letter dated
20.12.1962 that the land was required for-defence purposes
and that it would not be possible to extend the current
| ease. Subsequently the Defence Mnister inforned the Menber
of Parliament by his letter dated 1.4.1963 that as severa
tea planters have evinced interest in the estate it/ was
decided to auction the |easehold right in the Iland on an
annual basis subject to the condition that the | and night be
resummed for defence purposes at short notice. No action was
taken on the respondent’s request made on 25 1.1963 for
renewal of the lease. But the Mlitary Estate officer
Jorhat Circle, the 4th appellant, issued a notice on
20.3.1963 for leasing the land for one year by public
auction. The respondent filed a wit petitionin the Hi gh
Court and obtained rule nisi as well as an interimorder
restraining the appellants from giving effect to the said
noti ce dated 20.3.1963. The petition filed by the appellants
on 28.5.1963 for restraining the respondent from plucking
tea | eaves was rejected. The respondent filed Title Suit No.
30 of 1963 in the Court of the Subordinate Judge, Upper
Assam Districts, Dibrugarh on 18.7.1963 for certain reliefs
i ncluding confirmation of possession of the land and
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specific performance of the agreenent to | ease and obt ai ned
an interim injunction restraining the appellants from
interfering with the possession of the land. The wit
petition was not pressed in view of the institution of Title
Suit No. 30 of 1963 by the respondent. The respondent filed
Title Suits Nos. 6 of 1964 and 13 of 1965 in the same Court
praying for the sanme reliefs in respect of the years 1964
and 1965 and obtained tenporary injunction. The respondent
filed Title Suit No. 4 of 1966 in the sanme court for the
same relief. Al those suits were pending on the date of
institution of the present wit petition. The respondent
received the inpugned order of requisition on 26.10.1966
fromthe second appel | ant ‘and Subsequently filed the present
wit petition for the aforesaid reliefs on several grounds.

The appellants inthis appeal and other respondents in
the wit petition filed counter affidavits opposing the
petition and contending inter ~alia that the question of
requisition of the Jland for defence purposes has been
deci ded upon by the Governnent of India and the inpugned
order is  bonafide and has  been nmade by the conpetent
aut hority under the Defence of India Act.

Two contentions were urged before the Division Bench of
the Hgh Court on behalf of the respondent. The first was

that the second ~appellant, the Deputy Conmi ssi oner
Di brugarh, who has
558

i ssued the inpugned order has stated in the order that in
his opinion it was 'necessary to requisition the property,
and it was urged before the | earned Judges of the Hi gh Court
that the Deputy Conmi ssioner ~was not conpetent to formthe
opi ni on.

Section 29 (1) of the Defence of India Act, 1962 (Sl of
1962) reads:

(1) "Notwi thstanding anything contained ' in any
other law for the tine being in force, if in the
opi nion of the Central Covernment or the State
Government it is necessary (or expedient so to do for
securing the defence of India, civil defence, public
safety, naintenance of public order or efficient
conduct of Mlitary operations, —or for maintaining
supplies and services essential to the life of the
Conmunity that CGovernnment may by order in witing
requisition any inmmovable property and may nmake such
further orders as appear to that Government to- be
necessary or expedient in connect.i on with t he
requi sitioning:

Provi ded that no property or part thereof which is
exclusively used by the public for religious worship
shal | be requisitioned."

Clauses (a), (b) and (c) of Section 40(1) of the
Def ence of India Act provide for del egation of the power or
duty under the Act or by any rule made thereunder and read:
Section 40 Power to del egate:

(i) The Central Governnment may by order, direct
that any power or duty which by this Act or
by any rule nade under this Act is conferred
or inposed upon the Central Governnent shall
in such ci rcunst ances and under such
conditions, if any, as may be specified in
the direction be exercised or discharged
al so,

(a) by any officer or authority subordi nate
to the Central CGovernnent, or

(b) whether or not the power or duty relates
toa matter with respect to which a
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State Legislature has power to nake
| aws, by any State
559
Gover nnment  or by any of ficer or
aut hority subor di nat e to such
Gover nment, or
(c) by any other authority."

The opinion that the land is necessary for defence
purposes can be forned in view of s. 40(1) (c) of the
Def cnce of India Act by any authority to whomthe power to
requisition under s. 29 (1) of that Act has been del egated
by the Government of |India. The Mnistry of Home Affairs
had, by Notification No. S.O 1888 dated 10.6.1965 published
inthe Gazette of India (Extraordinary) dated 11.6.1965,
del egated the power conferred by s. 29 of the Act to al
Collectors, District Magi str at es, Addi ti onal District
Magi strates and Deputy Conmi ssioners in the States and al
Political officers in the North Eastern Front Area. The
| earned Judges of  the H gh Court have held that the
Notification is valid and that ‘the delegation can be
unrestricted and found the first contention to be untenable.
No argunent was advanced before us by |earned counsel for
the respondent in regard to that contention. The first
contention has, therefore, to be held to be untenable.

The second contention urged before the H gh Court
successfully on behalf of the respondent. was that the
i mpugned order of requisition is nalafide. There can be no
doubt that if any authority exerci sed any power conferred on
himby Ilawin bad faith or for collateral purpose, it is an
abuse of power and a fraud -on-the statute. In such a case
there can be no difficulty in striking down that act of the
authority by the issue of an appropriate wit under Art. 226
of the Constitution. It is true that the Deputy Mnister for
Def ence inforned the Menmber of Parlianent who appears to
have been pleading for the respondent by his letter dated
20.12.1962 (annexure 'C to the wit petition) that the
current | ease of the land could not be extended because the
land was required for defence purposes and that in the
subsequent letter dated 1.4.1963 (annexure 'D to the wit
petition) the then Mnister for Defence had inforned the
said Menmber of Parlianent that since several tea planters
have evinced interest inthe land it would be in the public
interest to auction the |I|easehold right only on an‘yearly
basis subject to the condition that the |and can be resuned
at short notice for defence purposes. In his affidavit the
Deputy Comm ssioner, Lakhinmpur, the second appellant has
stated that the land was not required for defence purposes
until 1964 and that the need for defence purposes arose
thereafter and the inmpugned order was issued.

560

It nust be noted in this connection that it was not disputed
before us that the war with Pakistan started in June 1965.
This Court could even take judicial notice of that fact The
i mpugned requisition order was passed on 25.10.1966.
Therefore, it cannot be stated that there was no need of the
| and for defence purposes in October 1966 fromthe nmere fact
that Deputy Mnister for Defence had stated in his letter
dated 20 12.1962 referred to above that the current |ease
could not be extended because the land was required for
def ence purposes and the Mnister for Defence had stated in
his letter dated 1.4.1963, referred to above, that as
several tea planters have evinced interest in the land it
would be in the public interest to auction the |easehold
right in the land on a yearly basis alone subject to the
condition that it can be resuned at a short notice for
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def ence purposes. That letter of the Mnister for Defence
does not altogether rule out the possibility of the |and
being required for defence purposes at any tinme and being
made available for those purposes at short notice. Defence
requi renments may change from time to tinme depending upon
various factors including intelligence reports about the
eneny’ s novenents and preparations for war. The Hi gh Court
has held in favour of the respondent on the question of want
of bonafides on the part of the appellants on the basis that
inthe aforesaid title suits filed by the respondent it was
not pleaded by the appellants that the [ and was required for
def ence purposes. The learned Judges of the Hi gh Court
appear to have accepted  the subnission nade before them on
behal f of the respondent’ in this appeal that no such plea
had been raised in the pleadings in the title suits filed by
the respondent. That submission is incorrect, and it is
unfortunate that the attention of the | earned Judges had not
been invited tothe material on record to ., show that such
a contention was infact put forward by the 4th appellant in
his pleading inthe title suits. In the auction notice
(annexure ' E ) dated 20.3.1963 itself it was stated that the
lease will be subject to the condition that whenever the
CGovernment needs theland for defence purposes it will be
determ ned by issue of notice giving 30 days tinme wthout
paynment of any conpensation. In the witten statenment dated
17.7.1965 filed by the 4th appellant inthe Title Suit No. 6
of 1965, it was stated in respect of the allegation made in
para 26 of the plaint in that suit that since the land is
requi red for defence purposes the defendant was not bound to
renew the |ease and that even in Title Suit No. 6 of 1964
the defendants have filed witten statement contesting the
claimof the respondent/plaintiff. It was also stated in
that witten statenment in regard to the allegations nade in
para 11 of the plaint that the

561

land is required for defence purposes. 1In regard to the
all egations in paragraph 26 of the plaint it was contended
inthe witten statement that the land is required for
def ence purposes and that any Ilease under the present
emergency would be detrinental to the interests of the
defence of the country. Even in the counter affidavit dated
17.7.1965 filed in the application for interiminjunction
noved in the Title Suit No. 15 of 1965 the 4th appel |l ant had
stated that the land is required for defence purposes, and
there is no question of holding any auction for l'ease of the
land, that if the order of interiminjunctionis not vacated
the defence preparation of the country will be hampered as
the land is urgently needed for defence purposes and the
interest of the nation will suffer, that no irreparable’'|oss
or damage which cannot be conpensated in noney would result
fromvacating the injunction and that on the other hand
denying the wuse of the land for defence purposes at this
critical juncture would cause irreparable loss to the
CGovernment and the nation as a whole. In the witten
statement dated 22.6.1965 filed in Title Suit No. 4 of 1966
the 4th appellant had stated with regard to all egati ons nade
in para 11 of the plaint that it is asserted that the | and
is bonafide required for defence purposes. Thus it is seen
fromthe mterials on record that at least in Title Suits
Nos. 15 of 1965 and 4 of 1966, the plea that the | and was
required urgently for defence purposes was taken by the 4th
appel | ant who appears to have put forward the defence of the
appel lants in this appeal as a whole. The | earned judges of
the Hgh Court were, therefore, not right in observing in
their judgment that the intention of the Governnent is to
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| ease the land to the highest bidder in the hope of getting
a large amount of noney because the | and had been devel oped
into a working tea garden, that the purpose cannot be said
to be bonafide and that it nmnust be held that the land is
being requisitioned only for collateral purposes. The only
basis for this inference of the |earned Judges of the High
Court is the supposed failure of the defendants in the title
suits filed by the respondent to take the plea that the | and
is required for defence purposes. That basis being found to
be wong and unavailable. it is not possible to agree with
the | earned Judges of the Hi gh Court that the requirenent of
the |and for defence purposes was not bonafide. The
Government of India whose case the 4th appellant had put
forward in the respondent’s title suits as nentioned above
is the npst conpetent ~authority to know when the need for
def ence purposes w |l arise or has arisen, and there is no
material on record to hold in this case that the | and was
not required on the -date of inpugned requisition bonafide
for defence purposes and that ' the appellants were putting
forward such

562

a case in the inpugned order only as a ruse to auction the
land for |arger amount of rent. Under these circunstances we
find ourselves wunable to uphold the judgnent of the |earned
Judges of the High Court. W accordingly allow the appea
with costs and dismiss the wit petition

P.B.R Appeal- al | owed.
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