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The Judgrment's of the Court was delivered by

S.N. VARI AVA, J. Leave granted in SLP (C) Nos. 418-421/1999 and SLP (Q)
Nos, 9023-9032/1998.

Al'l these Appeals are agai nst the Judgnent of the Hi gh Court dated 16th
Sept enber, 1997.

Briefly stated the facts are as follows.

Cvil Appeals Nos. 4461-4470/ 2001 and 4457-4460/2001 [arising out of SLP
(O Nos. 418-421 /1999 and SLP (C) Nos. 9023-903271998] are filed by two
Unions, Civil Appeal Nos. 1103-1117 of 1999 are filed by State of
Maharashtra, All the other Appellants are Agricultural Universities in the
State of Maharashtra. These Universities are established and function under
the provisions of The Maharashtra Agricultural Universities (Krish

Vi dyapeet h) Act, 1983. The State CGovernment controls these Universities and
is responsible for funding them The Universities own |large tracts of |and
whi ch are used for agricultural education and research activities. For
their agricultural activities these Universities had engaged daily wage

| abourers. These workmen were not granted the sane wages and- not given the
benefits available to permanent worknen. It is stated across the bar that
there were approxi mately 4,000 such daily wage | abourers.

Approxi mately 2000, out of the 4000 | abourers, raised an-industrial dispute
which was referred to the Industrial Tribunal under Section 10 (1) (d) read
with Section 12 (5) of the Industrial Disputes Act The said reference was
nunbered as (I T) No: 48 of 1981. In this reference the worknen clained

per manency, pay scal es on the basis of permanency, dearness all owance and
enhanced rates of daily wages, house rent allowance, either a vehicular
transport or transport all owance and concessional rates of agricultura
produce Li ke foods, vegetables, eggs, mlk etc. On-20th February, 1985 and
Award cane to be passed by the Tribunal. By this Award claimfor permanency
and wages on the basis of permanency was di sal |l owed. However, 'the follow ng
reliefs were granted.

"18. For the reasons discussed above, | nmke the award, as Under: -

(i) Wth effect from 1st February, 1985, workmen of Party No. | working on
dai ly wages, for whomthe present dispute is raised, should be paid by
Parry No. 1, as daily-wages, an ampbunt equal to 1/30 of the ampunt of basic
starting wages and dearest allowance, payable to a confirned pernanent

wor kman of the sanme or sinmilar grade and category as his nmonthly wages. For
the month of February, that anount shoul d be worked out by dividing the
nmonthly wages (i.e. basic starting wage, in the wage-scal e and dearness

al  owance, of a permanent wor kman of correspondi ng category by the tota
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nunber of days for that nonth of February, in that year. Each worknman, who
has actually worked or who could be deened to have worked for six days in a
week shoul d be paid the wages at the above rate, for that day, which would
be the day of weekly-off for that workman.

(ii) Paid weekly-off should be given on nme Sundays foll ow ngs the Second
and Fourth Saturday in each nonth, if work is refused to the workman
concerned by Party No. 1, on the Second or Fourth Saturday and if the
wor kman concerned have actually worked for five days in that week.

(iii) Leave (Including maternity | eave, sick leave etc.) which is at
present being granted to the permanent worknen, should be granted and
extended by the Party Mb.. 1 to the worknmen, who have conpl eted 240 days of
actual uninterrupted work in a period of 12 nonths for a consecutive period
of three years.

(iv) Each Watchman, working on daily wages basis, in the enpl oynment of
Party No. I, Should be provided with a three cell torch, if he is assigned
duty, during night-tinme and such watchman, to whom duty during night-tine
i s assigned, should be provided cells for that torch at the rate of six
cells for-each nonth, during the period, during which the said watchman
wor ks during the night-tine,

(v) Party No. | should follow the instructions, in Cause 2 (g) of the
letter dated 24th March, 1964, fromthe Governnment of Mharashtra, to the
Director of Agriculture, if the conditions specified in that letter and in
particular in the said Cause 2(g) of that letter, are specified and
fulfilled.

(vi)The Party No. | should prepare a provisional seniority list of workmen,
wor ki ng on daily wage basis, including femal e workers and di splay the sane,
for the information of the workers concerned and call for objections and
suggestions in respect of that seniority list, and give opportunity to the
workers and their Union to substantiate their objections etc., and should
finalise the seniority list, after taking into consideration those
objections etc., and duly dealing with those objections.

(vii) If any of the workmen are at present, or would be, at cany tine, in
future, during the period of the operation of this Award, entitled to get
wages etc., at higher-rates, under l'aw or agreenent, etc., than those, to
whi ch he would be entitled to, in the present Award, wages at those higher-
rates, woul d be payable by the Party No. 1 to those worknen.

(viii) Facilities and benefits etc. which are bei ng extended, at present,
to those worknen, on daily wages, by Party No. 1, should not be and woul d
not be curtailed or abridged in any way and shoul d be continued to be
extended to those worknen.

(ix) The rest of the demands are rejected". This Award was not chal |l enged.

Thereafter approximately 127 other daily wagers raised an industria

di spute making the sanme demands. The reference was nunbered as (1T) No. 27
of 1984. This culmnated in an Award dated 1st April, 1985, By this Award
it was directed that all workmen out of these 127 wor knen, who had

conpl eted 6 nonths of services as on 1st January, 1978 should be treated as
per manent enpl oyees and all enpl oyees conpleting 6 nonths of service in
future: should be made permanent. The ot her demands were also allowed. It
is an admtted position that this Award was al so not challenged It fact,
the Universities inplemented the Award and made the 127 persons invol ved
therein as permanent enployees. In these Appeals we are thus not concerned
with these workmen

As stated above the Award dated 20th February, 1985 in (IT) No. 48 of 1981
was not chal |l enged However, a restrictive interpretation, as set out
hereafter, was given to that Award by the University; The worknen,
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therefore, filed an Application under Section 33-C(2) of the Industria
Di sputes Act to have the anbunts, payable as per the Award, conputed.

Further as the benefits granted under this Award were not being granted,
even in the limted nanner, to the daily wagers who had not raised a

di spute, various conplaints under the Maharashtra Recognition of Trade

Uni ons & Prevention of Unfair Labour Practices Act, 1971 (hereinafter for
sake of convenience referred to as the MRTU & PULP Act) were nade. W have
not been shown all the conplaints. W have been shown one or two of these
conpl aints. These conplaints are of unfair |abour practices under itens
5,6,9, and 10 of Schedule TV of the MRTU & PULP Act, W have been fairly
told that some of the conplaints were only under Item 6 of Schedule IV of
the MRTU & PULP Act. A nunber of Orders cane to be passed in these
conplaints. In sone of these Orders, all daily wagers who had conpl eted
1,000 days, were granted pernmanency and all benefits of permanency. In sone
other Orders daily wagers who had conpleted 6 nonths were granted

per manency and the benefits of permanency. In other Orders various other
peri ods were fixed for granting permanency.

In the nmeantine, the proceedings under Section 33-C(2) of the Industria

Di sputes Act ended in a Judgenent dated 27th April, 1994, By this Judgnent
the Appellant Universities were directed to pay as per the Award dated 20th
February, 1985, The ampunts payable to each workman as on that date was
conputed arid set but. the Appellant Universities were thus directed to pay
a sum of Rs. 4,16, 97, 937.98.

The Appellant Universities filed a | arge nunber of Petitions before the

Hi gh Court. By these Petitions they challenged the Judgnent dated 27th
April, 1994 awardi ng a sum of Rs. 4,16,97,937,98 and the various orders
passed in the conplaints under the MRTU & PULP Act. Thus to be noted that,
even now, the Appellant Universities have not challenged the Award dated
20t h February, 1985 in (IT) No, 48 of 1981 or the Award dated 1st April
1985 in (IT) No. 27 of 1984,

Al these Petitions came to be disposed of by the inmpugned Judgnent dated
16th Septenber, 1997, As stated above the chall enge before the H gh Court
was two fold i.e. a challenge to the conputation of 'the sumof Rs.
4,16,97,93 7.98 and the other to the various Orders passed in conplaints
under the MRTU & PULP Act. Before ne H gh Court ne decision of this Court
in Cvil Appeal Nos. 5726-5727 of 1994 (arising out of SLP (C) Nos, 4658/93
and 5717/93) dated 18th August, 1994 was cited on-behal f of the
Universities. In this decision it has been held by this Court that even

t hough the workmen nmay be working for a long period of time or nore that
240 days, still they would not acquire a pernmanent status to be absorbed as
regul ar enpl oyees. It was held that for absorption as regul ar enployees

exi stence of posts is mandatory and if no post exists, then even though

the workers may have worked for a |long period of time they cannot be
regul ari sed or nmade permanent. The Hi gh Court held as foll ows:

"6. Undisputedly ne workers covered by the various conplaints are working
in various projects of the Vidyapeeth on a tenporary basis. They are

wor ki ng as such for a considerable period. It is not disputed before us
that these workers so covered have al so conpl eted 240 days. \Wat is
apparent is that the Vidyapeeth is continuously extracting work fromthem
Not granting status of a pernmanent enployee has certainly deprived them of
the benefit. Such inaction on the part of the Government of not sanctioning
posts could not be innocuous. When the result of inaction is definite and
explicit the object of not doing it can be safely inferred. As such the act
is squarely covered by Item6 of Schedule IV of the MRTU & PULP Act.

7. In view of the above decision of the Suprene Court, even if the

enpl oyees is so covered may not be entitled to status of a pernanent

enpl oyee, however, they cannot be deprived of the privileges and benefits
of the permanent enpl oyee as envisaged by the Item 6 of Schedule IV, They
are, therefore; entitled to wages and other benefits applicable to the
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per manent enpl oyees. In view of this, we are not in a position to sustain
the Order of the Industrial Court directing the Vidyapeeth to confirmthese
enpl oyee within a stipulated period. Order to that extent is nodified. As
observed. However, the enpl oyees so covered by various conplaints are
entitled to the benefits including wages applicable to the pernmanent
workmen. It is reported that the enployees are struggling for this

| egiti mat e denand since | ong. Sonme of the petitions filed by the enpl oyees
are also for the inplenentation of the order of the Industrial Court. In
view of this, subject to nodification as indicated above, we confirmthe
orders of the Industrial Court and direct the Respondent Vidyapeeth to
clear all the dues of the workers who are eligible and covered by various
conplaints within a period of six weeks fromtoday. The anpbunt due and
payable to the workers shall carry an interest at the rate of 6% fromthe
date of the order of me Industrial Court."

The various Universities have filed these civil Appeals impugning this
Judgnent. State of ‘Maharashtra has also filed Cvil Appeal Nos. 1103-11.17
of 1999. CGivil Appeal s Nos.4461-4470/2001 and 4457-4460/ 2001, [arising out
of SLP (C) Nos; 418721/1999 and SLP (C) Nos. 9023-9032/1998] have been
filed by the worknmen inpugni ng the said judgrment to the extent that dermand
for permanency is rejected.

Ms. Jaising, in support of G vil Appeals Nos. 4461-4470/ 2001 and

4457- 4460/ 2001 [arising out of SLP(C) Nos. 418-421/1999 and SLP (C) Nos.

[ 9023-9032/1998] submitted that the worknmen were entitled to be made

per manent. She, however, fairly conceded that there were no sanctioned
posts avail able to absorb all the workmen; In view of the law |l aid down by
this Court status of pernmanency cannot be granted when there are no posts.
She, however, submtted that this Court should direct the Universities and
the State Governnments to frame a schene by which, over a course of tine,
posts are created and the workmen enpl oyed on permanent basis. It was,
however, fairly pointed out to Court that many of these worknen have died
and that the Universities have by nowretrenched nost of these worknen. In
this view of the matter no useful purpose would be served in Undergoi ng any
such exercise. To be seen that, in the inpugned Judgment, the H gh Court
notes that, as per the law laid down by this Court, status of pernmanency
could not be granted. In spite of this the H gh Court indirectly does what
it could not do directly. The High Court, without granting the status of
per manency, grants wages and ot her benefits applicable to permnent

enpl oyee on the specious reasoning that inaction on the part of the
Covernment in not creating posts amounted to unfair |abour practice under
item6 of Schedule IV of MRTU & PULP Act. In so doing the H gh Court
erroneously ignores the fact that approxi mately 2,000 workmen had not even
nmade a claim for permanency before it. Their clai mfor permanency had been
rejected by the Award dated 20th February, 1985. These worknen were only
seeki ng quantification of anpbunts as per this Award.  The chal | enge, before
the High Court, was only to the quantification of the anmounts. Yet by this
sweeping Order the H gh Court grants, even to these worknen, the wages and
benefits payable to ot her pernmanent worknen.

Further, Item 6 of Schedule IV of the MRTU & PULP Act reads as foll ows;

"6. To enployees as " badlis", casuals or temporaries and to continue them
as such for years, with the object of depriving them of the status and
privileges or permanent enployee."

The conpl aint was agai nst the Universities. The Hi gh Court notes that as
there were no posts the enpl oyees could not be nade pernanent. Once it
cones to the conclusion mat for |ack of posts the enpl oyees could not be
made permanent how could it then go on to hold that they were continued as
"badlis", casuals or tenporaries with the object of depriving themof the
status and privil eges of permanent enpl oyees. To be noted that the
conpl ai nt was not against the State Governnent. The conpl ai nt was agai nst
the Universities. The inaction on the part of the State Governnment to
create posts would not nean that an unfair |abour practice had been
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conmtted by the Universities. The reasoning given by the Hi gh Court to
concl ude that the case was squarely covered by Item 6 of Schedule IV of the
MRTU & PULP Act cannot be sustained at all and the inpugned Judgrment has to
be and is set aside. It is, however, clarified that the Hi gh Court was
right in concluding that, as per the law laid down by this Court, status of
per manency coul d not be granted. Thus all orders wherein pernmanency has
been granted (except Award dt. 1st April 1985, in (IT) No. 27 of 1984) also
stand set asi de.

The facts still remain that the Award dated 20th February, 1985 in (IT) No.
48 of 1981 has never been chall enged. This Award has not been fully

i mpl enented by the Appellant Universities. M. Bobde insisted that the
Award was inplemented- He submitted that this was a one tine Award which
did not provide for paying 1/30 O the wages and the other benefits for
ever. He submitted that this Award was not to operate for subsequent

peri ods when the m ninum wages, under the M ni mum Wages Act, becane nore
than what was provided in the Award. He submitted that, therefore, the

Uni versities have paid, as per this Award, till the m ni nrum Wages becane
nore than what was Awarded. He subnmitted that thereafter the Universities
are paying the nini mum wages as prescribed in the M ninum Wages Act. In
support of his submi ssion he relied upon Para 7 of the Award which reads as
fol | ows:

"Dermand No. 2-Wage- Scal es-

7, There is thus no guarantee that there woul d be any appreci abl e increase
in the near future in the Party No. 1"s-incone fromvarious sources
available to it. Consequently, it would have to be concluded that Party
No.l, would not be able to bear any burden, which would go on increasing
every year. |f the 2,000 or so worknmen who according to Party No. 2, in
view of their length of service deserve to be nade permanent, are

accordi ngly nade pernmanent and if consequently wage-scal es providing for
annual increnents are required to be nmade applicable to all of them the
annual wage-bill is bound to go upon progression, due to the requirenent
of granting the annual increnents and the resultant increase in other
amounts in many cases. It is not shown that any section of the Party No.
could be treated as a Factory and an Establishnent, 'so as to enable the
application of Industrial Enmploynent Standing Orders Act to the worknen
wor king at |east in those sections, if sone of the workers for whom present
Ref erence is nade are working in those sections. Even in that event,

di stinction between casual and tenporary workmen may make some difference.
Simlarly, the Party No. 1, which is essentially on Educational institute,
cannot be treated on par with the Maharashtra Farm ng Corporation or
Covernment Departnent, Even under the Kal el kar Award, even status of being
on regul ar tenporary establishnent can be clained only after five years.
The Universities Cannot, noreover be treated on par w th CGovernment in
respect of the availability of funds and of the sources and avenues open
for raising the same. Thus, it does not appear that any status of

per manence which would entail and involve the granting of annual increnents
envi saged by wage-scal e, can be accorded to the worknen, as denanded." He
submitted that this makes it clear that the Court was taking into

consi deration the fact that the Universities would not be able to bear

i ncreasi ng burden as they woul d not have funds, sources and avenues open
for raising the sane. He submitted that this Award does not provide for
payi ng daily wages on the basis of 1/30 of the increased basic starting
wage.

We are uninpressed with this submission, para 7 relied upon, was in respect
of a demand for wage scale on the basis of permanent status. That demand
had been turned down in para 7. Apart fromthe demand for wage scale on
permanent there was al so a separate demand to increase the rate of daily
wages. Wiile the denand for wage scal e on pernanent status had been refused
the rates of wages have been increased as set out herei nabove; This
increase is not a one tinme increase based on the pay at that tine. It is a
per manent increase which would go on varying as the basic starting wages
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and the dearness all owance kept on changing. This anpbunt equal to 1/30 is
based on the basic starting wage and dearness all owance whatever it may be
at any given point of tune. It is clear that the Universities have not made
paynment till date on this basis. W thus find no infirmty in the Oder Dt.
23rd July, 1984. The Universities have to pay on the basis cal cul ated
therein. In order to | eave no roomfor ambiguity we clarify that the anopunt
of Rs. 4,16,97,937.98 was the anount payable as on 23rd July 1984. As the
Uni versities have not paid the ampbunts now due woul d be nmuch larger. This
action of Universities in not naking payment on this basis definitely
amounts to unfair |abour practice in Item9 of Schedule IV. As set out

her ei nabove nost of the Conplaints were also in respect of unfair |abour
practice under Item9 of Schedule IV. It nust be held that to that extent
there had been an unfair [|abour practice. The Universities are now directed
to forthwith work out the wages due to the worknen as per the Award dated
20t h February, 1985 andto make the paynments of those anounts.

As set out herei nabove, the Award was in respect of approximtely 2,000
wor kmen. As regards the other remaining workmen (except for 127 wor knen
covered by the Award dated 1st April, 1985) who are hot covered by the
Award the principles of equal pay for equal work would apply. Neither M.
Bobde nor M. Ashwi ni Kumar could dispute that as between daily wagers the
principles of equal pay for equal work would apply. Therefore, the rest of
the workers woul d al so beconme entitled to paynents and benefits as given
under the Award dated 20th February, 1985 in (IT) No. 48 of 1981. There is
no justification in the Universities in not naking payments and giving
those benefits to the renaining workers on the same basis. W, therefore,
direct that the benefits of the Award dated 20th February , 1985 in (IT)
No. 48 of 1981 be given even to the worknen who were not covered by the
said Award (except the: 127 worknen covered by Award dt. 1st April 1985 in
(I'T) No. 27 of 1984 ). Even in respect of these workmen Universities shal
forthwith work out the anpbunts payabl e and pay the sane.

As we have been told that nost of the workers have been retrenched we
clarify that the Universities, may also have to now re-cal cul ate and pay
retrenchnent conpensation on the basis of the Order

It was submitted by M. Bobde that the Universities have no funds to nmake
paynments. He submitted that it is the State Governnent who woul d have to
make paynent. The State Governnent is al so present before this Court. There
can be no justification in the State Covernnent not making available the
required funds. The argunent that the financial burden woul'd be too nuch is
best net by the under-quoted observation of this Court in Chandigarh

Adm nistration v. Rajni Vali. reported in [2000] 2 SCC 42:

"The contention like the one raised by the appellants in this case that die
Chandi garh Administration wilt find it difficult to bear the additional
financial burden if the claimof Respondents 1 to 12 is accepted, raised in
different cases of simlar nature, has been rejected by the Suprene Court.
The State Admi nistration cannot shirk its responsibility of ensuring proper
education in schools and coll eges on the plea of lack of resources. It is
for the Administration to find out ways and neans of Securing funds for.

t he purpose.’

These Universities are inparting education, For the purpose of the
education it is necessary for themto maintain the agricultural fields and
to carry on experinents. To maintain agricultural fields they required
daily wagers. As the daily wagers were required the State Governnent cannot
say that they would not pay the daily wagers what is due to them

Al the Cvil Appeals stand disposed of with the above observations. There
will be no order as to costs.

CONTEMPT PETI TION (C) NOS. 253-263 OF 1998.

IN ClVIL APPEAL NOCS. 8646, 8648-49, 8651 -55 AND 8657-59 OF 1997,
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S.N. VARIAVA, J. In view of the Judgnent delivered today in Cvil Appeal
Nos. 8640-8659 of 1997 and connected matters we do not propose to take any
action in this Contempt Petition. W, however, clarify that the
Petitioner/Respondent will be at liberty to adopt appropriate proceedi ngs
if our Judgment is not conplied with within a reasonable tine.




