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PETI TI ONER
N. NARASI MHAI AH & ORS. ETC

Vs.

RESPONDENT:
STATE OF KARNATAKA & ORS.UNION OF I NDI A & CRS

DATE OF JUDGVENT: 17/ 01/ 1996

BENCH:

RAMASWAMY, K
BENCH

RANMASWAMY, K
HANSARI A B. L. (J)
MAJMUDAR S. B. (J)

Cl TATI ON
1996 SCC (3) 88 JT 1996 (2) 269
1996 SCALE  (2)170

ACT:

HEADNOTE

JUDGVENT:
ORDER

Leave granted.

Notification under Section 4(1) of the Land Acquisition
Act [1 of 1894] [for shorts "the Act"] acquiring total
extent of 114 acres of land in ~Narayanpura Village in
Bangalore Districts Karnataka was published for public
purpose, viz., Defence Research & Devel opment Organization
CGovernment of India. The Governnent, exercising the power
under Section 17(4), dispensed wth the -enquiry under
Section 5A of the Act and the nodification under Section
4(1) was accordi ngly published on January 22, 1987.
Thereafter, the declaration under Section 6 was published on
June 24, 1987.

The appel | ants had chal | enged t he exerci se of energency
power under Section 17(4) by filing WHP. No.13316-20/1987
and batch in the Hi gh Court of Karnataka and the |earned
singl e Judge quashed the order of the Government dispensing
with enquiry under Section 5A and directed as under:

“In the result these petitions are

partly allowed and the declaration

dated 24.6.1987 published in the

Gazette dated 6.8.1987 made under

Section 6(2) of the Act read with

Section 17(1) of the Act as also

that portion of the Prelinmnary

Notification under Section 4(1) of

the Act dispensing with the enquiry

under Section 5A of the Act in so

far as the petitioners lands are

concerned and al so the notice under

Section 9(1) of the Act dated

12.8.1987 are guashed reserving

liberty for the authorities to

conti nue t he acqui sition
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proceedings from the stage of
prelimnary notification. The
petitioners shal | file their

obj ections against the prelimnary

notification within 30 days from

the date of receipt of this order

and t hey shal | file their

obj ections against the prelimnary

notification within 30 days from

the date of receipt of this order

and they shall present thenselves

before the Land Acquisition Oficer

- 3rd respondent ' on 15.7.1988

wi thout awaiting any fresh notices

fromthe said officer. The Land

Acquisition Oficer shall hold the

enqui ry under “Section 5A of the Act

expedi tiously and conpl ete the

proceedi ngs in accordance with

I aw. "

Thereafter, enquiry _under Section 5A was conducted and
decl aration thereof was published on My 13, 1989. The
validity of this declarati on was agai n questioned in present
Wit Petition No.19245/89 and batch. The Ilearned single
Judge again allowed the wit petitions. The Division Bench
by judgnent dated April 22, 1993 in Wit Appeal No.2189-97
of 1992 and batch allowed the appeals; set aside the order
of the Ilearned single Judge and -consequently upheld the
decl arati on published under Section 6 of the Act.

The |l earned single Judge had quashed the notification
inthe first instance giving |liberty to the Governnent to
conduct an enquiry under Section 5A and it was accordingly
conpleted within one year fromthe ~date of the judgnent.
Decl arati on under Section 6 was published. The decl aration
under Section 6 published in the first instance was within
the period prescribed under ©proviso to Section 6(1). The
Di vi sion Bench has held that after the declaration under
Section 6 was quashed in the first instance, the linmtation
of one year does not apply. It further held that the view
that the declaration under Section 6 is still required to be
published from the date of the notification under Section
4(1) is not correct in law It also found that since there
was no evidence on record as to which was the |ast of the
dates of the publications contenplated under Section 4(1),
it could not be said that the linmitation under Section 6
fromthat date is barred by limtation

Shri Rama Jois, |earned senior counsel  appearing for
the appellants, contended that in view of the judgnents of
this Court in Oxford English School vs. Governnent of” Tam |
Nadu & O's. [(1995) 5 SCC 206] and P. Chinnanna & O's vs.
State of A P. Os. [(1994) 5 SCC 486], the view of the Hi gh
Court is not correct inlaw It is further contended by Sri
Haresh Kaushik that if the view of the H gh Court is upheld
there woul d be two dates of notification under Section 4(1),
nanely, the notification as originally published under
Section 4(1) and the date which was upheld by the Court
after the publication of second declarati on under Section 6.
The date of declaration under Section 6 will be the date for
determ nati on of conpensation under Section 23(1). That
woul d be incongruous with the schemas of the Act. Therefore,
construction should be put up in such a way that both
Section 4(1) notification and Section 5 declaration should
be consistent with the schene of the Act.

Shri Shukla, the |earned senior counsel appearing for
the Union of India, contended that since the validity of the
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notification under Section 4(1) was upheld in the first
round of the litigation, what was left to the Governnent was
to conduct enquiry wunder Section 5A in terms of the
direction issued by the H gh Court and on conpletion
thereof, if the declaration is published under Section 6,
the statutory conpliance is made. Notification under Section
4(1) stands upheld. Oherwise incongruity would arise in
every case. Though the notification under Section 4(1) and
the declaration wunder Section 6 were published within the
[imtation prescribed under the Act, by act of the Court, if
the declaration wunder Section 6 is quashed giving power to
the CGovernment to conduct an enquiry under Section 5A after
giving opportunity to ‘the claimants, declaration under
Section 6 can never be mmde wthin original period of
[imtation and public purpose would be in jeopardy since
under no circunstance the enquiry and declaration under
Section 6 could be donewithinthe Iimtation prescribed in
the first  instance. The second exercise would be rendered
fruitless since by that date the limtation prescribed under
the proviso would stand expired. In a given case though the
action of _the Government ~may be wthin limtation, the
orders of the Court would intervene to defeat the public
purpose. He, therefore contended that the construction would
be such as would subserve not only the public purpose but
also the orders of the court would be conplied with and the
renmedy of judicial review would be nmeaningful.

Havi ng given | careful and anxi ous consideration to the
respective contentions, the question i s; . whether the
[imtation prescribed under second proviso to Section 6(1)
woul d be applicable after the notification under Section
4(1) has been quashed by the H gh Court? Wth a viewto
appreciate the contentions, it is necessary to |ook into the
scheme of the Act. Section 4(1) of the Act gives power of
em nent domain, viz,, to acquirethe JIland of an owner for
public purpose. Section 4(1) _enables the officers to have
the notification published in the State Gazette or the |oca
Gazette, as the case nmay be, anended as per the State
Amendnent. The local publication in the prescribed manner
enabl es the authorities under the Act to take nmeasuremnent
etc. to determine extent of the [and required for public
purpose and then to take a decisionto proceed with the
accusation as contenplated in Chapter Il of the Act. Under
Section 17(1) read with Section 17(2), if the State
CGovernment is of the opinion that the lands are urgently
required for taking possession of the Jland for _public
pur pose, Section 17(4) gives power to the State Government
to dispense with the enquiry under Section 5A “Thereafter
Section 6 declaration is required to be published. After 15
days from the date of expiry of the notice issued  under
Section 9, the Governnent is enpowered to take possession of
the land. By operation of Section 17(2) though award has not
been made, the | ands stand vested in the State free from al
encunbrances. In other cases, after the declaration under
Section 6 was published in the prescribed manner, public
purpose nentioned in Section 4(1) becones concl usive. Award
enquiry in Part Il shall be done through and after passing
the award, the possession of the Iland would be taken and
under Section 16 of the Act the lands stand vested in the
State free from all encunbr ances. Det er mi nati on of
conpensati on under Section 18 etc. would be followed by
st ages.

In the light of the scheme of the Act, when the
exercise of the power wunder Section 17(4) dispensing with
enqui ry under Section 5A is quashed by the Court, the
guestion would be whether the State is required to have the
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decl aration published under Section 6 wthin

prescri bed under proviso to Section 6(1) of the Act? Section

6(1)

reads thus :

"6. Declaration t hat | and is
required for a public purpose.- (1)
Subject to the provisions of Part
Vi | of this Act, when t he
appropriate CGover nirent is
satisfied, after considering the
report, if any, made under Section
5-A, sub-section (2), that any
particular land is needed for a
public purpose, or for a company, a
decl aration shall be made to that
ef fect under the ~signature of a
Secretary to such Governnent or of
some officer duly authorized to
certify its orders, and different
decl arations nmay be nmade fromtine
totinme in respect of different
parcels of any |and covered by the
sane notification -under Section 4,
subsection (1), irrespective of
whet her one report  or different
reports has or~ have been made
(wherever required) wunder Section
5A, sub-section (2):

Provided that no declaration
in respect of any particular |and
covered by a notification under
Section 4 subsection (1),

(i) publ i shed after t he
conmencenent of t he Land
Acqui si tion (Amendnent and

Val i dation) Ordinance, 1967 (1 of
1967), but before the commencenent
of the Land Acquisition (Anendnent)
Act, 1984, shall be nade after the
expiry of three years fromthe date

of t he publication of the
notification; or

(ii) publ i shed after the
conmrencenent of t he Land

Acqui sition (Armendnent) Act, 1984,
shall be nmade after the expiry of
one year from the date of the
publication of the notification:
Provided further that no such
decl aration shall be nade unless
the conpensation to be awarded for
such property to be paid by a
conpany, or wholly or partly out of
public revenues or sorme fund
controlled or managed by a |oca
aut hority.
Expl anation |. In conputing any of
the periods referred to in the
first proviso the period during
whi ch any action or proceeding to
be taken in pursuance of the
notification issued wunder Section
4, sub-section (1), is stayed by an
order of a Court shall be excluded.
Expl anati on 2. -\Were t he
conpensation to be awarded for such

limtation
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property is to be paid out of the
funds of a corporation owned or

controlled by the State, such
conpensation shall be deenmed to be
conpensation paid out of public
revenues.

The Iimtation, wunder the first proviso begins to run
fromthe last of the date on which the notification under
Section 4(1) is published. By operation of clause (ii) of
first proviso to sub-section (1), the declaration under
Section 6 shall be published within one year fromthe date
of the last of the dates of the publication of the
notification as required under Section 4(1) of the Act.
Expl anation | to Section 6(1) postulates that in conputing
the period referred to in the first proviso, the period
during which any action or  proceeding to be taken in
pursuance of the notification issued under Section 4 (1) is
stayed by an order of the Court, the period during which the
proceedi ngs are pending, shall be excluded. In other words,
before the ~decl arati on under Section 6 is published, if
further proceedings are stayed by an order of the Court,
further action stands interdicted, the running of limtation
stops and the tine occupied in the Court proceedi ngs shoul d
be excluded in conputation of the period of Ilimtation
nmentioned in proviso to Section 6(1). After the said period
is excluded and if the declaration published is within the
limtation of one year, then necessarily the notification
under Section 4(1) would remain valid:

If that be the position, when the exercise of the power
under Section 17(4) dispensing wi'th enquiry under Section 5A
i s quashed by the Court and liberty is given tothe State to
proceed further 1in accordance wth law, i.e., to  conduct
enquiry under Section 5A and even after conducting the
enquiry as prescribed under Section 5A the Governnent formnms
opinion that the land was needed for public purpose and
decl arati on was published, the question is: whether the
[imtation prescribed under clause (ii) of the first proviso
to sub-section (1) would still —remain operative and be
capable to be conplied with?

Havi ng consi dered the respective contentions, we are of
the considered viewthat if the construction as put up by
the |l earned counsel for the appellants is given acceptance,

i.e., it should be wthin one year from the last ~of the
dates of publication under Section 4(1), the public purpose
woul d al ways be frustrated. It may be illustrated thus: In a

gi ven case where the notification under Section 4(1) was
publ i shed, dispensing wth the enquiry under Section 5A and
declaration was published within one nonth and as the
urgency in the opinion of the Governnent was such that it
did not brook the delay of 30 days and i nmedi ate possessi on
was necessary, but possession was not taken due to-dilatory
tactics of the interested person and Court ultimately finds
after two years that the exercise of urgency power was not
warranted and so it was neither valid nor proper —and
directed the Governnent to give an opportunity to the
interested person and the State to conduct an enquiry under
Section 5A, then the exercise of the power pursuant to the
direction of the Court wll be fruitless as it would take
time to conduct enquiry. |If the enquiry is dragged for
obvi ous reasons, declaration under Section 6(1) cannot be
published within the limtation fromthe original date of
the publication of the notification under Section 4(1). A
valid notification wunder Section 4(1) becomes invalid. On
the other hand, after conducting enquiry as per Court order
and, if the declaration under Section 6 is published within
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one year fromthe date of the receipt of the order passed by
the Hgh Court, the notification under Section 4(1) becones
valid since the action was done pursuant to the orders of
the Court and conpliance wth the linmtation prescribed in
clauses (i) and (ii) of the first proviso to sub-section (1)
of the Act woul d be nade.

It is true that this Court in Oxford > School’s case
(supra) in paragraph 7 had held that when decl arati on under
Section 6 was quashed and the notification under Section
4(1) was upheld. the second declaration is required to be
published within the sane period prescribed in clause (i) of
first proviso. In that case, the I[imtation of three years
under clause (i) of the first proviso to sub-section <1)
could not be conplied with. The notification under Section
4(1) was held to be ~invalid. Unfortunately, the above
di stinction was not brought to the notice of this Court when
the case was considered and decided. Simlarly, the ratio in
P. Chi nnanna’ s case (supra) directly does not deal with the
probl em but observations in paragraph S do support the
contention of the appellants as possession was not taken in
these cases and the observations get attracted. But it was
not necessary in that case to deal with that question since
the possession under Section 17(2) was al ready taken and the
| and stood vested in the State.

This conclusion reached by us gets support from a
decision of this Court rendered in Director of |ncome-tax,
New Del hi & Anr v. Pooran Mal and Sons & Anr [(1975) 2 SCR
104] under the Incone Tax Act, in_an analogous situation.
Under Section 132 of = the Income Tax Act, ~ 1961, it is
mandatory that an order is requires to be made under sub-
section (5) within one year from the date when the
proceedi ngs are taken. In that case proceedings were taken
and order was nade wthin one year, but wthout any notice
to the assessee. The order was quashed. From the date of
initial period of Ilimtation the -subsequent order was
barred. It was contended that the  action initiated under
Section 132 was required to be ‘done within the /origina
period and an order nmde after  expiry of the period, was
invalid in law. This Court considered the contention and
held that if the period of tine prescribed under Section
132(5) is held to be nmandatory, and.if any direction was
given by a Court in a wit proceedings, —an order made in
pursuance of such a direction would not be subject to
[imtation prescribed under Section 132(5). Even if the
period of tine fixed under Section 132(5) is held to be
mandatory that requirement was satisfied when the first
order was rmade. Thereafter, if any direction.is given under
Section 132(12) or by a court in wit proceedings, as in
this case, it cannot be said that an order nmmde in pursuance
of such a direction would be subject to the linmtation
prescri bed under Section 132(5). Once the order has been
made within ninety days, the aggrieved person has got the
right to approach the notified authority under Section
132(11) within thirty days and that authority can direct the
Income-tax O ficer to pass a fresh order. The contention
that even such a fresh order should be passed within ninety
days, would mmke the sub-sections (11) and (12) of Section
132 ridicul ous and useless. It cannot be said that what the
notified authority could direct under Section 132, could not
be done by a Hi gh Court while exercising its power under
Article 226 of the Constitution. To hold otherwise would
nake the powers of the Court under Article 226 wholly
ineffective. The Court in exercising its powers under
Article 226 has to nould the renedy to suit to the facts of
a case. Wien Section 132(5) pernmits fn Income-tax Oficer to
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pass an order within ninety days that power cannot in any
way be whittled down by a rule made under that section

It is contended by Shri Naresh Kaushik that ratio as
noted above was founded on concession and, therefore, the
rati o would not be applied to the facts of this case. W are
afraid, we cannot accept the contention. This Court had
poi nted out at page 111 at D that apart fromthe consent of
the parties, even on point of |law, that would be the result.
Simlar view was taken by a Full Bench of Madras Hi gh Court
in KC Gounder & Anr. v. Govt. of Tami| Nadu & Anr. [AIR
1980 Madras 251].

We are of the opinion that running of the limtation
shoul d be counted from the date of the order of the court
received by the Land Acquisition Oficer and declaration is
published within one year from that date. It would be
consistent with the scheme of the Act and it would subserve
the public pur pose. _Parlianent amended the Act and
prescribed limtation since the acquisition proceedi ngs were
undul y del'ayed for years and the owners of |ands were put to
hardshi p." If operation of limtation under clause [ii] of
first proviso to Section 6(1) is not applied, we would cone
back to square and defeat  the |I|egislative purpose of
[imtation prescribed under the Act. The Governnent is bound
under the order of ~ the Court to hold an enquiry under
Section 5A. Thereafter, if the Governnent still opines that
the land is needed for publication purpose, declaration
under Section 6 should be published” within one year as
i ndi cated above. This interpretation  would render judicia

review efficacious and rmeani ngful and public purpose
subserved and the aggrieved -owner would get an opportunity
to vindicate his grievance. Thus, we hold ‘that the

l[imtation prescribed in clause (ii) of the first proviso to
sub-section {1) of Section 6 would apply to publication of
decl arati on under Section 6(1) afresh. If it is published
within one year fromthe date of the receipt of the order of
the Court by Land Acquisition Oficer, declaration published
under Section 6(1) would be valid.

The second contention that there would be two dates of
notification under Section 4(1) as . initially published and
the one deened to be published consequence to uphol di ng of
second declaration under Section 6(1) and that the
conpensati on under Section 23(1) is required to be
determined with reference to second date, is untenable. The
decl arati on under Section 6(1) gives only conclusiveness to
the public purpose specified in Section 4(1) and the
notification under Section 4(1) still remains valid which is
rel evant for the purpose of computation of market val ue as
envi saged under Section 23(1) of the Act. Wien the Court
uphol ds the declaration it would relate back to the date of
publication under Section 4(1) Therefore, there are no two
dates for the purpose of conputation of the market val ue as
contended for the purpose of enquiry under Section 5Ais to
determ ne whether the land is needed for the public purpose
and the affected owner or interested person gets a right to
show that the public purpose nentioned in Section 4(1) is
not the public purpose or some other land is nore suitable
or is available for the public purpose or his | ands need to
be excluded from public purpose as the proposed | and nmay be
in excess of requirenment. Once the CGovernnent, after hol ding
the enquiry has considered the objections and deci ded that
the land is needed for public purpose, declaration published
under Section 6 would becone conclusive of the public
pur pose. Nonethel ess, relevant date for Section 23(1) is the
date of the publication of the notification under Section
4(1).
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Admittedly, in this case the second declaration was
published within one year even from the date of the order
passed by the H gh Court and, therefore, the view of the
Di vision Bench is required to be upheld. Thus, we hold that
the decl aration published under Section 6(1) on May 13, 1989
is valid and the notification dated January 22, 1987 under
Section 4(1) does not becone invalid. The Land Acquisition
O ficer should conduct and conplete award enquiry w thin one
year from the date of the receipt of the order of this
Court.

The appeals are accordingly dismssed but, in the
ci rcunst ances, w thout costs.




