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The respondent was appoi nted as a Typi st agai nst
the vacancy of Junior Assistant on his application by
the order dated 20.7.1990 on a consolidated salary of
Rs. 530/- per nonth tenporarily until further orders.
Hi s father was serving as a Lecturer in Statistics in
the appel |l ant - Uni versity. He died in harness on
27.6.1971. It is the further case of the respondent
that although in the appointnent order it was nentioned
as Typist, he was working as Junior Assistantin the
Exam nati on Section of the College of Engi neering and
Technol ogy; two certificates dated 4.12.1993 and
25.3.1996 were given to him by Dean which bear the
testimony of his working as Juni or Assistant; though he
had been serving for nore than five years, his services
were not regul arized, instead appellants absorbed sone
of his juniors; by the order dated 26.3.1996, he was
appointed for a period of 59 days w.e.f. 27.3.1996 to
24. 5.1996 with a break of one day. Under the
circunmstances, he filed wit petition in the H gh Court
seeking regul ari zation of his services as a Junior
Assistant w.e.f. 21.7.1990.

The appellants filed counter-affidavit in the Hi gh
Court resisting his claimcontending that he was not
appoi nted on regul ar basis; he has to go through the
process of recruitnent test/interview and after he
beconmes successful, then only he can be appointed on
regul ar basis.

The Hi gh Court observing that the respondent has
been working as Juni or Assistant since 21.7.1990 on a
consol i dated pay; the Dean of the College has certified
that he is sincere and hard-working; he has served for
nore than five years and that posts of Junior Assistant
are lying vacant, directed the appellants to take
appropriate decision to consider the question of
appoi nting himon regular basis. The H gh Court
di sposed of the wit petition on 11.9.1997 in the
following terns: -

"6. In the result, by nodifying the
i mpugned order dated 26.3.1996 at
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Annexure-6, we direct that the
petitioner may not be di sengaged from
service till appropriate decision is
taken by the opp. Parties. W pass this
order in view of the admtted position
that the post agai nst which the
petitioner has been continuing as Junior
Assistant is available and the said post
is also required for the purpose which
necessitated petitioner’s appointnment.
The opp. parties are further directed to
pay the petitioner regular scale of pay
admi ssible to Junior Assistant fromthe
nont h of Septenber, 1997.

7. The wit applicationis accordingly
di sposed. "

Aggri eved by the direction to pay the respondent
regul ar scal e of pay adm ssible to Junior Assistant
fromthe month of September, 1997, the appellants filed
a review application on 20.4.1998 seeking review of the
order dated 11.9.1997 passed in the wit petition. The
Hi gh Court dismi ssed the review application on 3.2.1999
observing that there was delay in filing the sane and
that no expl anation was given for thedelay in filing
the review application, but the Hi gh Court proceeded to
consider the merits of the contentions raised in
greater details than the consideration nade in the
original order disposing of the wit petition. W are
of the opinion that certain observations nade while
di sposi ng of review petition were unnecessary and at
any rate they cannot alter the legal position having
i mpact and bearing on the facts of the case. Hence,
aggrieved by the orders of the H gh Court made in the
wit petition and review application, these appeals are
filed challenging their correctness and validity.

This Court on 15.7.1999 issued notice confining it
to the question as to whether the respondent was
entitled to the grant of regular pay-scale we. f.
Septenber, 1997. In the neanwhile, the operation of
the i npugned order to the extent it directed the
appel l ants to pay regul ar pay-scale w.e.f.
Sept enber, 1997 was stayed.

The | earned Counsel for the appellants urged that
the respondent was appointed on a consolidated sal ary
of Rs.530/- per nonth tenporarily until further orders;
unl ess he goes through the process of regul ar
recruitment and his services are regul arized, he is not
entitled for regul ar pay-scale w. e.f. Septenber, 1997.
According to him the H gh Court committed serious
error in giving direction to give respondent regul ar
pay-scale w.e.f. Septenber, 1997; there was no | ega
basis for giving such direction; when the respondent
was appoi nted on tenporary basis on a consolidated
salary, it was not open to himto claimregul ar pay-
scale. The | earned counsel further contended that the
H gh Court was not right in directing the appellants to
pay regul ar scal e of pay admi ssible to Junior Assistant
fromthe nonth of Septenber, 1997 without exam ning the
facts and position of |aw stated by this Court as
regards ’'equal pay for equal work’.
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The | earned counsel for the respondent made
subm ssi ons supporting the inpugned order. He
submitted that the respondent has been working since
five years prior to filing of the wit petition
vacancies in the post of Junior Assistant are
avai | abl e; the respondent is discharging the duties of
Juni or Assistant and is doing the sane/simlar work as
is being done by regularly appointed Juni or Assistants;
he is entitled for regular pay-scale and the H gh Court
was right in giving direction to give himregul ar pay-
scale w e.f. Septenber, 1997.

It is not in dispute that the respondent was
appoi nted as Typi st on consolidated salary of Rs.530/-
per nmonth tenporarily until further orders agai nst the
post of Junior Assistant: This fact is evident from
the very appoi ntnent order dated 20.7.1990. The
services of the respondent had not been regul arized.
Hi s appoi'ntnment was not nmade t hrough the process neant
for regular recruitnent. The only question that is to
be considered in these appeals is whether the
directions given by the High Court to give regul ar pay-
scale to the respondent w.e.f. Septenber, 1997 is
justified and sustai nable. The relevant avernents in
this regard are contained in para 7 and 8 of the wit
petition, which read thus:-

" 7. That simlarly while extracting
fromhimthe work of a Junior Assistant
the inaction in allow ng himthe scale
of pay of Junior Assistant also violates
the principle of equal pay for equa

wor K.

8. That in such background, it is nost
hunbly submitted that instead of

regul arizing his services, the

aut horiti es have been passing orders
engagi ng the petitioner in the spells of
89 days, 59 days and 44 days with one
day break. This clearly amunts to
unfair |abour practice. Even on the

br eak-days, the petitioner has been nade
to work. The last such 59 days’
appoi nt nent has been made on 26. 3. 1996.
Copy of the | ast appointment order is
filed herewith as Annexsure-5. The
petitioner has again submtted a
representation during January, 1996 for
regul ari zati on of his services and for
all owi ng hi mequal pay for equal work.
Despite conmrendatory certificates by
opp. Party No. 3, till date no progress
has been nmade and the petitioner
apprehends that at any nonent his
services may be dispensed with. Copy of
the representation is filed herewith as
Annexure-6."

In the counter filed on behal f of the appellants
in para 5 neeting the avernments nade in paras 7-9 of
wit petition, it is stated thus:-
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"5, That in reply to the avernents
nmade in paragraphs 7 to 9, it is
submtted that the prescribed rate of
wage attached to the posts on
consol i dated basis as per CGovt. in
Labour Enpl oynent Department circul ar
the anmpbunt of Rs. 910/- per nmonth in
respect of both the posts of
Typi st/ Juni or Assistant are allowed to
the persons continuing on such
contracted basis.

In the instant case, the Petitioner
has not been deprived of getting the
wage of Rs. 910/- per nonth at par with
rates approved by the CGovernnent in
Labour and Enpl oynment Departnent.

The Petitioner has been engaged on
consol i dated pay on casual basis, casua
wor kers are di-s-engaged when there i's no
work to provide them Accordingly, at
times the petitioner is allowed
engagenent to neet the urgent need of
work with necessary break. The
engagenent of the persons for a period
of 89 days, 59 days and 44 days on adhoc
basi s, consolidated pay and casual basis
respectively are made by the University
fromtime to time as per Circular No.
21133 dt. 15.7.1995, a copy of which is
annexed herewi th as Annexure-A. "

The High Court before directing to give regular
pay-scale to the respondent w e.f. Septenber, 1997 on
the principle of ‘equal pay for equal work’ did not
exam ne the pl eadings and facts of the case in order to
appreci ate whet her the respondent satisfied the
rel evant requirements such as the nature of work done
by himas conpared to the nature of work done by the
regul arly appoi nted Junior Assistants, the
qualifications, responsibilities etc. Wen the services
of the respondent had not been regul arized, his
appoi nt nent was on tenporary basis on consol i dated pay
and he had not undergone the process for regul ar
recruitnment, direction to give regular pay-scale could
not be given that too w thout exam ning the rel evant
factors to apply the principle of ‘equal pay for equa
work’. It is clear fromthe avernents made in the wit
petition extracted above, nothing is stated as regards
the nature of work, responsibilities attached to the
respondent without conparing to the regularly recruited
Juni or Assistants. It cannot be disputed that there
was neither necessary avernents in the wit petition
nor any material was placed before the H gh Court so as
to consider the application of principle of ‘equal pay
for equal work’

This Court in Union of India and Os. vs. Pradip
Kumar Dey [(2000) 8 SCC 580], after referring to
various decisions dealing with the simlar question in
para 8 has held thus:-

"I'n our considered view, the Division
Bench of the High Court was not right
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and justified in strai ghtaway giving
direction to grant pay scale to the
respondent when there was no materia

pl aced before the Court for conparison
in order to apply the principle of
"equal pay for equal work" between the
Radi o Qperators of CRPF and the Radio
Qperators working in civil side in the
Central Water Commi ssion and the
Directorate of Police Wreless. In the
absence of material relating to other
conpar abl e enpl oyees as to the
qualifications, nethod of recruitnent,
degree of skill, experience involved in
performance of job, training required,
responsi bilities undertaken and ot her
facilities in addition to pay scal es,
the | earned Single Judge was right when
he stated in the order that in the
absence of such material it was not
possi bl e to grant relief to the
respondent. No doubt, the Directorate
of CRPF made reconmendations to the Pay
Conmi ssion for giving higher pay scal es
on the basis of which claimis nade by
the respondent for grant of pay scale.
The factual statenents contained in the
recomendati on of a particular
department al one cannot be consi dered
per se proof of such things or they
cannot by thensel ves vouch for the
correctness of the same. The said
reconmendati on could not be taken as a
recomendati on made by the Government.
Even otherwi se a mere reconmendation did
not confer any right on the respondent
to make such a claimfor wit of
mandamnus. "

Bef ore giving such direction. the Hi gh Court al so
did not keep in mnd as to what would be its
i mplications and inpact on the other enployees working
in the appellant-University. Fromthe avernments nade
inthe wit petition extracted above, it is clear that
no details were given and no material was placed before
the H gh Court for conparison in order to apply the
principle of ‘equal pay for equal work’. This Court in
State of Haryana & Ors. vs. Jasner Singh & O's. [(1996)
11 SCC 77] observed that the principle of ‘equal pay
for equal work’ is not always easy to apply. There are
i nherent difficulties in conparing and eval uati ng work
done by different persons in different organizations or
even in the same organi zati on.

Yet, in another decision in State Bank of India &
Anr. vs. MR Ganesh Babu & O's [(2002) 4 SCC 556], a
Bench of three | earned Judges of this Court, while
dealing with the sane principle, in para 16 has
expressed that: -

"The principle of equal pay for equa
wor k has been consi dered and applied in
many reported decisions of this Court.
The principl e has been adequately
expl ai ned and crystallized and
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decisions of this Court. It is well

settled that equal pay must depend upon

the nature of work done. It cannot be

judged by the nmere volune of work; there
may be qualitative difference as regards
reliability and responsibility.
Functions nmay be the sane but the
responsibilities made a difference. One
cannot deny that often the difference is
a matter of degree and that there is an
el ement of val ue judgment by those who
are charged with the admnistration in
fixing the scal es of pay and other
conditions of service. “So |long as such
val ue judgment is made bona fide,
reasonably on an intelligible criterion
which has a rational nexus with the

obj ect (of /differentiation, such
differentiation will not amount to

di scrimnation. The principle is not

al ways easy to apply as there are

i nherent difficulties in conparing and
eval uating the work done by different
persons in different organizations, or
even in the sanme organi zation
Differentiation in pays scal es of
persons hol di ng sane posts and
performng sinmilar work on the basis of
di fference in the degree of
responsibility, reliability and
confidentiality would be a valid

di fferentiation. The judgnent of

admini strative authorities concerning
the responsibilities which attach to the
post, and the degree of reliability
expected of an incunbent, woul d be a

val ue judgrment of the authorities
concerned which, if arrived at bona
fide, reasonably and rationally, was not
open to interference by the court."

In the absence of necessary avernents and
materials placed on record, there was no scope to give
direction as is done by the High Court in the inpugned
order. The burden was on the respondent to establish
that he has a right to equal pay on the principl e of
‘equal pay for equal work’ relying on Article 14 of the
Constitution. That having not been done, the respondent
was not entitled for the direction to get regul ar pay-
scale w e.f. Septenber, 1997. This being the position
it is unnecessary to exam ne the other contentions
urged and decisions cited by the | earned counsel for
the respondent.

In view of what is stated above, we find it
difficult to sustain the direction given by the Hi gh
Court in the inpugned order to grant regular pay-scale
to the respondent admissible to Junior Assistant from
the month of Septenber, 1997. Hence, we set aside the
said direction and allow the appeals to that extent
with no order as to costs.




