http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 8

PETI TI ONER
SHAH GUMVAN MAL

Vs.

RESPONDENT:
THE STATE OF ANDHRA PRADESH

DATE OF JUDGVENTO6/ 02/ 1980

BENCH
FAZALALI, SYED MURTAZA
BENCH
FAZALALI , SYED MJRTAZA
KOSHAL, A. D.
Cl TATI ON
1980 AIR 793 1980 SCR (2)1005

1980 SCC (2) 262

ACT:

Customs Act 1962, Section 135(1)(b) & Evidence Act,
1872, Section 106 and 114-Prem ses searched-CGold biscuits
with foreign mar ki ngs recovered- Accused not disclosing
identity of person who gave the gold-Wether court can
presune that the gold was snmuggled and inported w thout
permt.

HEADNOTE:

An offence wunder section 135(1)(b) of the Custons Act,
1962 is punishable if the offender, acquires possession of
or is in any way concerned in carrying renoving, depositing,
har bouri ng, keeping, concealing, selling or purchasing or in
any other manner dealing wth any goods which he knows or
has reason to believe are liable to confiscation / under
section 111.

Section 111 enumerates the categories of goods which
are inmported into India and are liable to confiscation.

The Central Excise officials searched the house of the
appellant and found in a secret chanber of an iron safe,
which was opened by himw th the keys in his possession, a
bundl e containing 28 gold biscuits and a half biscuit, al
of which bore foreign markings. In another secret chanber
were found gold earnings in plastic boxes and a bundl e of
currency notes. \Wen questioned in the presence of. the
wi t nesses he stated that he had been receiving gold biscuits
fromsome unknown person from Bonbay and that the /other
articles belonged to himand his nother. He admtted that he
had no general or special pernit fromeither the Reserve
Bank of India or the Gold Control Adm nistrator to inport or
keep foreign gold. The statenent of the appellant was
recorded. Thereafter the appellant was prosecuted for
of fences under Section 135(1)(b)(ii) of the Custons Act,
1962 and Section 85(ii) read with Section 8(i) of the CGold
Control Act, 1968.

The Magi strate convicted and sentenced the appellant to
rigorous inprisonment for nine nonths under each count. On
appeal, the Sessions Judge set aside the conviction and
sentence under the Gold Control Act as the requisite
sanction for prosecution was not accorded, but maintained
the conviction and sentence under Section 135(i) (b) (ii) of
the Customs Act, which order was confirmed by the H gh Court
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in revision.

In appeal to this Court it was contended on behal f of
the appellant : (1) that if the presunption under Section
123 of the Customs Act is not available to the prosecution
then there is no Ilegal evidence to show that the appell ant
had any know edge or had any reason to believe that the
goods were inported or were snuggled without a |awful permt
and (2) as the case had been going on for eight years, a
| eni ent view on the question of sentence nmay be taken; while
on behalf of the respondent-State it was submitted that the
fact that the gold bore foreign markings and was recovered
fromthe possession of the appellant who had admitted in his
statenent before the Customs Oficers that sone unknown
person had given it to him
1006
would itself raise a sufficient presunption to attribute
know edge to the -appellant that the gold was smuggled
wi t hout any perm't.

Di sm'ssi ng the appeal
N

HELD : (1) The prosecution has clearly proved the
charge under Section 135(1)(b)(ii) of the Custonms Act.
[ 10140

(2) The sent'ence - bei ng one only of ri gorous
i mprisonnent for nine nonths, thereis no room for any
reducti on thereof. [1014E]

(3) The fact as to how the appellant canme into
possession of the gold and whether it was inported or not
being within the special know edge of the appellant, if he
failed to disclose the identity of the person who gave him
the gold, it was open to the Court to presume under sections
106 and 114 of the Evidence Act that the appell ant knew t hat
the gold in his possession was snuggled and inported wi thout
a pernmit. [1010E-F]

(4) The broad effect of the application of the basic
principles underlying section 106 of the Evidence Act woul d
be that the onus is discharged (if the prosecution adduces
only so nuch evidence, circunstantial or direct, as is
sufficient to raise a presunption.in its favour with'regard
to the existence of facts sought to be proved. [ 1012F]

| ssardas Daulat Ram & Ors. v. The Union of India & Os.
[1962] Supp. 1 S.C R 358; Comm ssioner —of |ncone Tax,
Madras v. Messrs Best & Co. [1966] 2 S.C. R 480; Collector
of Custons, Madras & Os. v. D. Bhoormul [1974] 3 S.C R
833; Labchand Dhanpat Singh Jain v. The State of ‘Maharashtra
[1975] 2 S.C R 907; Balumal Jammadas Batra v. State of
Maharashtra [1976] 1 S.C. R 539 referred to; Berham Khur shed
Pesi kaka v. State of Bombay [1955] 1 S.C. R 613; State of
Punjab v. gian Chand & others Crl. A 195/62 disposed of on
April 2, 1968 distinguished.

In the instant case though the seizure was® not nade
under Section 111 of the Custons Act and the prosection
could not press into service the presunption arising from
section 123 of the Custons Act. It is proved that the
appellant was in the possession of gold biscuits wth
foreign markings which were kept in a secret chanmber of the
safe, and he admitted that the gold was brought from outside
the country and given to himby sonmebody, whose identity he
was not prepared to disclose. These circunstances are
sufficient to raise a presunption under Section 106 of the
Evidence Act so as to attribute know edge to the appellant
that the gold was snuggl ed. [1014B- D]
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JUDGVENT:

CRI M NAL APPELLATE JURISDICTION : Crimnal Appeal No.
47 of 1974.

Appeal by Special Leave fromthe Judgnent and Order
dated 10-8-1973 of the Andhra Pradesh H gh Court in Crimna
Revi sion Case No. 648/ 72 and Crimnal Revision Petition No.
992/ 72.

Dr. Y. S. Chitale and Vineet Kunar for the Appellant.

M A Khader and Venkatarao & G N Rao for the
Respondent .

The Judgrment of the Court was delivered by

FAZAL ALI, J.-This appeal by special leave is directed
agai nst a judgnent dated  August 18, 1973 of the Andhra
Pradesh Hi gh Court.

1007

The facts of the case have been detailed in the judgnent of
the High Court and it is not- necessary to repeat them al
over again. The appellant was tried by the Mgistrate for
of fences under s. 135(1) (b) (ii) of the Customs Act, 1962
and s.85(ii) read with s. 8(i) of the Gold Control Act, and
sentenced to rigorous inprisonment for nine nonths under

each count. Both the sentences were directed to run
concurrently. Sentences of  fine were also inmposed. The
Sessi ons Judge, on appeal, set aside the conviction and

sentence under the Gold Control Act and acquitted the
appel l ant of that charge for the reason that the requisite
sanction for hi's | prosecution was hot accorded, but
mai ntai ned the conviction and sentence of ‘the appellant
under s. 135 (1)(b) (ii) of the Customs Act. Thereafter, the
appellant went wup in revision ‘to the H.gh Court which
confirmed the conviction and sentence uphel'd by the Sessions
Judge. Then the appellant noved this Court and this appea
is by special |eave.

The all egations nade against the appellant may be
briefly stated. On 16-4-1971 P.W 4, Superintendent of
Central Excise issued a warrant (Ext. P-3) authorising P.W
3 and another Inspector to proceed to the house of the
appellant at 6.30 aam P. W 3 called P.W 1 and one
Ni hal chand as nediators and infornmed themthat the accused
had concealed gold biscuits of foreign origin in his house
and hence it was decided to search his house. ~\When the
search was conducted, the accused was directed to produce
the gold biscuits of foreign origin in his possession. The
accused denied that he possessed any but the Excise
officials searched the house and found in.a secret chanber
of an iron safe, which was opened by the accused with the
keys in his possession, a bundle containing 28 gold biscuits
and a half biscuit marked as M Gs. 1-29. Al these biscuits
bore foreign nmarkings. In another secret chanber were found
gold earrings in plastic boxes and a bundle of _currency
notes. The accused was then questioned in the presence of
the witnesses and he stated that he had been receiving gold
bi scuits from some unknown person from Bormbay and that the
other articles belonged to himand his nother. On being
guestioned further, the accused adnitted that he had no
general or special pernmt fromthe Reserve Bank of India or
the Gold Control Administrator to inport or keep foreign
gold. The statenment of the accused was recorded and is
mar ked Ext. P4. Before l aunching a prosecution, the
Col l ector of Central Excise issued a notice calling upon the
appellant to show cause why M ©G. 1 to 51 be not
confiscated and penalty levied. The accused gave his
expl anation, Ext. P-7. Thereafter, the Collector passed
orders of adjudication confiscating the articles and inposed
a penalty of Rs. 5,000/. On appeal
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the confiscation of jewellery and cash was set aside.
Subsequently, PW5, the Assistant Collector of Custons filed
a conplaint for the prosecution of the appellant under the
Customs Act. We have already nentioned that the prosecution
and conviction wunder the Gold Control Act was set aside for
lack of proper sanction. It is also admtted by the
prosecution in the instant case that as no seizure was made
in accordance with the provisions of the Custons Act, the
presunption under s. 123 thereof was not available to the
prosecuti on.

Section 135(1) (b), under which the appellant has been
convi cted, runs thus :-

"135(1) Wthout prejudice to any action that may
be taken under this Act, if any person-

(b) acquires possession of or is in any way
concer ned in carryi ng, renovi ng, deposi ting,
harbouri ng, keeping, concealing, selling or purchasing
or in any other manner dealing with any goods which he
knows or has reason to believe are liable to
confiscation under section 111."

Anal ysing the essential ingredients of clause (b), it
is mani fest that before a conviction can be recorded under
it, the prosecution nmust prove that the accused has acquired
possession of or i's in any way concerned in depositing,
keeping, etc., any goods which he knows or has reason to
believe are liable to confiscation under s. 111. Thus in the
i nstant case, as no presunption under s. 123 was avail abl e,
it was for the prosecution to prove affirmatively that the
appel l ant was in possession of snuggled gold know ng ful
well that it was inported fromoutside the country so as to
fall within the anbit of s. 111. Dr. Chital e, appearing for
the appellant, contended that if the presunption under s.
123 is not available to the prosecution, then there is no
| egal evidence to show that the appellant had any know edge
or had any reason to believe that the goods were inported or
were snuggled without a lawful permt. The counsel appearing
for the State, however, submtted that the fact that the
gold bore foreign markings and was recovered from the
possessi on of the appellant who had admitted in his
statenment before the Custons officers that some unknown
person had given it to him would itself raise a sufficient
presunption to attribute know edge to the appellant that the
gold was smuggled without any permit. Al though the question
raised by the counsel for the parties is- not  free from
difficulty, an overall consideration of the special facts of
the present case would show that there could nodifficulty
in holding that having regard to the adm ssions
1009
nade by the appellant and his subsequent conduct, the onus
woul d shift to the appellant to showthat the gold found
fromhim with foreign mnmarkings was inported wthout any
permt to his know edge. This will be the conbined effect of
the provisions of ss. 106 and 114 of the Evidence Act. The
matter was considered at great length in the case of Berham
Khur shed Pesi kaka v. The State of Bonbay(1l) where this Court
hol ding that s. 106 could not be construed to place the onus
on the accused to prove the prosecution case, observed as
follows : -

"Section 106 of the Evidence Act cannot be
construed to nean that the accused has by reason of the
circunstance that the facts are especially within his
own knowl edge to prove that he has not committed the
offence. (See Attygalle v. The King-A l.R 1936 P.C.
169, also In re: Kanakasabai Pillai-A 1. R 1940
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Madras 1). It is for the prosecution to prove that he

has committed the offence and that burden is not in any

manner what soever displaced by section 106 of the

Evi dence Act."

These observations were made wth respect to the peculiar
facts of that case. It appears that what had happened in
that case was that the appellant was found to be guilty of
an of fence under the Prohibition Act and the only evidence
to prove his guilt was that he was snelling of alcohol. This
Court held that it was for the prosecution to prove the
contravention of the provisions of the Prohibition Act and
to prove further that a particular intoxicant which was a
i quor under the Act, was consuned by the accused and nerely
because the accused knew what he had taken (which was a
matter wthin his know edge) could not relieve the
prosecution of the burden of proving that the |iquor
consunmed was an intoxicant as defined under the Act. It is,
therefore, clear that the observations made by this Court
regarding the interpretation of 's. 106 of the Evidence Act
woul d not. _apply to the facts of the present case. In the
case of |ssardas Daulat Ram & Ors. v. The Union of India &
Os.(2) this Court, after di scussing the admitted
ci rcunmst ances of the case, found that the rel evant pieces of
evi dence would prove the guilty know edge of the accused.
That was a case which arose under s. 178 (A) of the Sea
Custons Act and this Court observed as follows :-

“I'f the gold now in question had been inported
earlier it would be extremely inmprobable that the gold
would remain inthe sanme shape of bars ‘and with the
same fineness

1010

as when inported after the passage of this |ength of
time. It was precisely for this reason that at the
stage of the enquiry before the Collector the principa
poi nt which was urged on behal f of the appellants was
to deny that the seized gold was of foreign origin and
it is the nature of the defence that accounts for the
order of the Collector dealing alnost wholly with the
consi deration of that question. |In order to reach his
finding about the gold being snuggled, the Collector
has referred to the conduct of the appellants ....:.
These were wundoubtedly relevant pieces of evidence
whi ch bore on the question regarding the character of
the gold, whether it was licit or illicit.” Learned
counsel is, therefore, not right in. his submssion
regardi ng the absence of material before the Collector
to justify the finding recorded in paragraph 6 we have
set out earlier.”

The facts of the present case appear to us to be al nost
on all fours with the facts of the case mentioned above.
Here, also, the facts are that gold with foreign marking in
the shape of biscuits wthout indicating any change was
recovered from the possession of the appellant. Secondly,
the appellant admitted that the gold was brought  from
outside the country. The appellant further admtted that he
did not hold any pernit for inporting the gold and the plea
taken by himwas that sone unknown person had delivered the
gold to him In view of these circunmstances and the fact as
to how the accused canme into possession of the gold and
whether it was inmported or not being within the specia
know edge of the accused, if he failed to disclose the
identity of the person who gave himthe gold, then it was
open to the Court to presune under ss. 106 and 114 of the
Evi dence Act that the appellant knew that the gold in his
possessi on was smuggl ed and i nmported w thout permt.
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In The State of Punjab v. Gan Chand & O's. (Crinnal
Appeal No. 195 of 1962 disposed of on 2-4-1968), while
exam ning the wvalidity of conviction and sentence under s.
167(81) of the Sea Custons Act, 1878, this Court held that
as the accused did not claimany ownership over the gold and
was a bullion nmerchant, the mere fact that the gold had
foreign markings would not be sufficient to prove that the
accused had know edge that the gold was smuggled. In this
connection, this Court observed as follows :-

“In our view, the H gh Court was right in its
concl usi on because the fact that none of t he
respondents cl ai med ownership over the said gold could
not necessarily mean either that the gold was snuggl ed
gold or that the respondents were

1011

in possession thereof with the knowl edge that it was

so. The fact that the gold has foreign marks stanped on

it~ can only nean that the gold was foreign. But since
such foreign gold used to be inported before the
present restrictions were inposed on its inportation

it could have been _inported without any violation of

l aw. Consequently, ~that fact alone would not establish

either of the two ingredients of s. 167(81)."

The facts of this case are, however, clearly
di stingui shabl e fromthose of the present case. In the first
place, in the case /nentioned above, the accused was a
bul I'ion rmerchant and it was in~ the very nature of
circunstances and ‘as a part of his profession, natural for
himto be in possession of gold. Secondly, the Court clearly
held that during those days foreign gold used to be freely
inmported in our country and therefore the nere presence of
foreign markings would not be sufficient to raise a
presunption under s. 106 of the Evidence Act so as to
attribute know edge to the accused that the gold was
smuggl ed. In the instant case, the facts are quite different
and so is the nature of the adm ssion nade by the appellant.

Ina later decision of this Court in the /'case of
Conmi ssi oner of Inconme Tax, Madras v. Messrs Best & Co. (1)
this Court observed as follows |-

"When sufficient evi dence, _either direct or
circunmstantial, in respect of _its contention was
di scl osed by the Revenue, adverse inference could be
drawn against the assessee if he failed to put before
the Departrment naterial which was in his —exclusive
possession. The process is describedin the law of
evidence as shifting of the onus in the course of a
proceedi ng fromone party to the other."

It is true that case arose under the provisions of. the
income Tax Act but the principles laid down by this Court
woul d apply equally to the facts of the present case. In the
case of Col I ector of Cust onrs, Madr as & “Os. V.
D. Bhoormul | (2) a case under the Customs Act, while dwelling
on the nature and purport of the onus which lay on the
prosecution, this Court observed as follows: -

"It cannot be disputed that in proceeding for
i mposi ng penalties under clause (8) of s. 167 to which
s. 178- A does not apply, the burden of proving that the
goods are smuggl ed goods, is on the Departnment. This is
a fundanent a

1012

rule relating to proof in all crimnal or quasi-

crimnal proceedings, where there is no statutory

provision to the contrary. But in appreciating its
scope and the nature of the onus cost by it, we nust
pay due regard to other kindred principles, no |ess
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fundanental, of wuniversal application. One of themis
that the prosecution or the Departnent is not required
to prove its case with mathematical precision to a
denonstrabl e degree........ -All that it requires is
the establishnent of such a degree of probability that
a prudent man nmay, on its basis, believe in the
exi stence of the fact in issue, Thus, legal proof is
not necessarily perfect proof, often it is nothing nore
than a prudent man’s estimate as to the probabilities
of the case.”
Simlarly, while dealing with the nerits of the case, this
Court made the foll owi ng observations :-
“"In the case  before us, the circunstantia
evi dence suggesting the inference that the goods were

illicitly inported into |India, was simlar and
reasonably pointed towards the conclusion drawn by the
Collector.......... The Coll ector had given the fullest
opportunity to Bhoormull  to establish the alleged

acqui'sition of - the goods in the normal course of
busi'ness. In doing so, ~he was not throw ng the burden
of proving what the Departnent had to establish, on
Bhoornmul . He was sinply giving hima fair opportunity
of rebutting the first and the forenpst presunption
that arose out of the tell-tale circunstances in which
the goods were found, regarding their being snuggled
goods by di scl osi ng facts wi't hin his speci a
know edge. "
It was also pointed out that the broad effect of the
application of the basic principles underlying s. 106 of the
Evi dence Act would be that ~onus is discharged if the
prosecuti on adduces only so nuch evidence, circunstantial or
direct, as is sufficient to raise a presumption in its
favour with regard to the existence of the facts sought to
be proved. In the case of Labchand Dhanpat Singh Jain v. The
State of Maharashtra, while this Court was again considering
the extent and application of ss. 106 and 114  of the
Evi dence Act and in this connection, observed as foll ows: -
"Even if we were to apply the ratio decidendi of
G an Chand's case (supra) in the case before ‘us, we
find that the
1013
result would only be that no presunption under section
123 of the Act could be used agai nst the appellant. W
do not think that the Hi gh Court or the Mgistrate had
used this presunption. W find that ~they had relied
upon circunstantial evidence in the case to infer the
character of the gold recovered and the  accused s
guilty know edge.......... A reference to Issardas
Daulat Ram & Os. v. Union of India & Os. [(1962)
Supp. (1) S.CR 358] is enough to show that the
conduct of the accused and the incredible version set
up by himwere enough to saddle the accused with the
necessary know edge of the character of the goods found
in his possession.

gold lay wupon the appellant under section 106 Evi dence
Act. The totality of facts proved was enough, in our
opinion, to raise a presunption under section 114
Evi dence Act that the gold had been illegally inported
into the country so as to (be) covered by section
111(d) of the Act. The appellant had not offered any
ot her reasonable explanation of the manner in which it
was being carried.”

The facts in this case appear to be very simlar to the
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facts in the present case. Furthernore, the case of Bal unal
Jammadas Batra v. State of Mharashtra(l) was also a case
under the Customs Act and there also the presunption under
section 123 was not applicable. It was held therein that
having regard to the conduct of the accused and nature of
the articles nmens rea was established. In this connection

this Court observed as follows :-

"The very appearance of the goods and the manner
in which they were packed indicated that they were
new y manufactured and brought into this country very
recently from another country. The inscriptions on them
and witing on the boxes were parts of the state in
whi ch the goods in unopened boxes were found from which
i nferences about their origin and recent inport could
ari se. The appel l ant’s conduct, i ncl udi ng hi s
untrut hful denial of ~their possessi on, indicated
consci ousness-of their smuggled character or nmens rea."
Fromthe aforesaid case also it would appear that this

Court was prepared to draw a presunption agai nst the accused
fromthe fact that

1014

the articles concerned were -concealed and had particul ar
mar ki ngs and special features and from the nature of the
unsati sfactory expl anati on gi ven by the accused.

Wiile it is, /therefore, true that in the instant case
the seizure was not made under s. 111 of the Custons Act and
the prosecution could not press into service the presunption
arising froms. 123 of the Customs Act, that does not clinch
the issue. It is proved that the appellant was in possession
of gold wth foreign. narkings which was found to be in the
shape of bhiscuits or bars kept in a secret chanber of the
safe, and that the accused admtted that the gold was
brought from outside the country and was given to him by
somebody whose identity he was not prepared to disclose.
Thus, the appellant knew as to  who was the person who had
given himthe gold and if he al so knew, as he says, that the
gol d was snuggl ed, he nust have known whet her the person who
delivered the gold to himbrought it under a permt or
wi thout any permt because at the tinme of the occurrence the
i mport of gold was banned excepting under speci a
ci rcumst ances. Having regard to the totality of the
situation, there is no reason why the prosecution woul d not
be entitled to call into aid the conbined effect of the
presunptions under ss. 106 and 114 of the Evidence Act. W
are, therefore, satisfied that the prosecutionhas clearly
proved the charge under s. 135(1) (b) (ii) of the Custons
Act .

It was also contended by Dr. Chitale that as the case
had been going on for eight years, a |enient viewon the
guestion of sentence may be taken. The sentence being one
only of rigorous inmprisonment for nine nonths, “we think
there is no roomfor any reduction thereof.

For the reasons given above, the appeal fails and is
accordi ngly di sm ssed.

N. V. K Appeal dism ssed.
1015




