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ACT:

Oissa Service  of Engineers Rules, 1941, r. 19(a) and
(b) - Scope of - Tenporary appoi ntnment on contract basis, |if
could be treated as tenporary appoi ntnent for absorption in
regul ar cadre.

Constitution of India, 1950, Article 226-Service
matters- Exercise of « jurisdiction by Hi gh Court. after |ong
del ays of 12 years in-abject  disregard of consequences to
servi ce personnel -Propriety.

HEADNOTE

In Decenber, 1958, the appellant was appointed by
direct recruitnent as ’'tenporary Assistant Engineer on
contract basis’ for a period of three years’ and he took
charge on January 19, 1959. On. March 14, < 1962, the
CGovernment, after consulting the Public Service Comm ssion
and obtaining its concurrence passed an order regularising
the appellant’s service by absorbing him -into the regular
cadre of an Assistant Engi neer retrospectively fromJan 19,
1959, though tenporarily. On Nov. 15, 1968, he was confirned
as Assistant Engineer with effect from Feb. 27, 1961; in
1969, he was confirmed as an Executive Engineer wi th effect
from Dec. 2, 1967; and in 1973, he was promted as
Superi ntendi ng Engi neer. The respondent was appointed, also
by direct recruitnent, on provisional basis on April 14,
1960 to act as tenporary Assistant Engineer. On Nov. 15,
1968, he was also confirmed as Assistant Engi neer-but with
effect from My 2, 1962; and in 1970, he was confirnmed as
Executive Engineer with effect from Decenber 2, 1967. The
respondent chall enged the appointnent of the appellant as
Assi stant Engi neer and his subsequent pronotions and cl ainmed
seniority over him The Hgh Court quashed the order
absorbing the appellant into the regular cadre and the
subsequent pronotions, holding the absorption to be contrary
to the Oissa Service of Engineers Rules, 1941, and hence
i nvalid.

Al'lowi ng the appeal to this Court,
N

HELD: (1) By r. 6 of the Rules, recruitnent to the rank
of Assistant Engineers can be made directly in conpliance
with rr. 8 to 15. The appellant satisfied everyone of the
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qualifications prescribed by these rules and was sel ected by
the Public Service Commission in accordance with the rules.
He was recomended by the Public Service Conm ssion, under
r. 13 and the recomendation was accepted by the Governor
under r. 15. He was thereafter appointed as tenporary
Assi stant Engi neer on contract basic. But his appointnent
was, in terns, on a tenporary basis and the fact that he
hel d his post on contract did not nake his tenure other than
temporary. The subsequent course of his career, within the
contractual period itself, shows that he was granted all the
facilities and privileges which are available to enployees
in the regular cadre, tenporary or pernmanent, which are
generally not available to contractual enployees. He drew
the sane pay as any other enployee in the regular cadre of
Assi stant Engineers and he was fitted into the sane pay
scale. He drew no special benefits by reason of being on a
contractual basis. [64 DG 65 B-C]

(2) Under r. 19(a), persons appointed by direct
recruitnment are required to be on probation for two years,
and under. _r. 19(b), notw thstanding anything in cl. (a),
when a tenporary Assistant Engineer is selected for a
per manent appoi ntment to the  service, the whole or part of
the period of his tenmporary service shall, if approved by
the Governor, count towards the prescribed period of
probation. In the present case, what the Governnent did was
to count the appellant’s tenmporary service from January 19
1959 to March 14, 1962, as it was entitled to do towards his
probati onary period. The
60
State CGovernnent selected him for permanent appoi ntment as
an Assistant Engi neer and before doing so al so obtained the
concurrence of the Public Service Conmission. [65 F-G 64 F]

(3) The appel l ant’ s appoi nt nent as an Assistant
Engi neer on a tenporary basis was thus nade on January 19,
1959, whereas the respondent’s —appointnent to act was nade
on April 14, 1960. Al along their respective  service
careers extending over 13 years, the appel l'ant  was
recogni sed as senior. [66 (]

Narayan Chandra Parida v. State of Oissa and'|.L.R
[1971] Cuttack 857, distinguished.

(4) The respondent is guilty of laches. The appellant’s
appoi nt nent was gazetted on March 14, 1962. On November 15,
1968, the appellant and the respondent were confirmed as
Assi stant Engineers by a commpn Gazette Notification which
showed the appellant’s confirmation as on February 27, 1961
and that of the respondent as on May 2, 1962. And yet, till
May 29, 1973, when the wit petitions were file in the High
Court, the respondent did nothing except to file a
representation to the Governnent in June, 1970 and a
nmenorial to the Governor in April, 1973. The Hi gh /Court
shoul d not have exercised its extraordinary jurisdiction in
favour of the respondent who was unnindful of his rights for
12 years and in utter disregard of consequences to other
service personnel. In June, 1974, the H gh Court set aside
an appoi ntment of March, 1962, of a person who had, in
neantinme, risen to the rank of Superintendi ng Engi neer. [66

D-g

JUDGVENT:

ClVIL APPELLATE JURISDICTION : Civil Appeals Nos. 1739
to 1742 of 1974.

(Appeal s by special leave fromthe judgnent and order
dated the 10-6-1974 of the Orissa High Court at Cuttack in
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0 J.C. Nos. 462 and 463 of 1973).

G Rath, Advocate General, Oissa, Gobind Das and B
Parthasarathi, for the appellants and respondent-2 in CAs
1739- 41/ 74.

V. S. Desai and Vinoo Bhagat, for respondent No. 1.

The Judgrment of the Court was delivered by

CHANDRACHUD, J. This is a group of 4 appeals arising
out of a judgnent dated June 10, 1974 of the Hi gh Court of
Oissa. Cvil Appeals Nos. 1739 and 1740 are filed by the
State of Oissa while Civil Appeals Nos. 1741 and 1742 are
filed by one T. C. Krishna Morthy. Two wit petitions were
filed in the Oissa H gh Court, one by Arun Kumar Patnaik
and the other by N ranjan Mshra for quashing certain orders
and notifications issued by the Governnent of Oissa in
regard to Krishna Morthy's  appointnment as an Assistant
Engi neer and his subsequent pronotions to higher posts.
Pat nai k and M shra chall enged Krishna Morthy’s appoi nt ment
and prayed thatin any event they ought to be accorded
seniority over him

By an order dated Decenber 11, 1958 Krishna Morthy and
two others were appointed as "tenporary Assistant Engi neers
on contract basis for a period of 3 years". The appoi ntnments
were made by direct recruitnment on the recomrendati on of the
Public Service Com
61
m ssion which held a test and a viva  voce exam nation in
accordance with the Oissa Service of "Engi neers Rul es, 1941.
Kri shna Moorthy took charge of the post on January 19, 1959.
On September 13, 1960 which was during the currency of the
contractual period of 3 years, the Government of Oissa
informed him that the question of absorbing him in the
regul ar establishment of the State’'s ~Engineering  Service
will be taken up for consideration on his conpletion of 2
years of service and in case he was absorbed, his absorption
woul d be given retrospective effect from the date of his
first appointnent as an Assistant Engi neer. The Gover nnent
of orissa thereafter consulted the Public Service Comm ssion
and after obtaining its concurrence, it passed ‘an / order
dated March 14, 1962 regul arising Krishna Morthy's service
by absorbing himin the regular cadre of —an Assistant
Engi neer retrospectively from January 19, 1959. That order

is Annexure 11 to the Wit Petitions. On Septenber 21, 1962
Krishna Moorthy was pronoted as an Executive Engineer
(Annexure 111); on Novermber 15, 1968 he was confirned as an

Assistant Engineer with effect from February 27, 1961
(Annexure IV); on May 12, 1969 he was confirmed as an
Executive Engineer with effect from Decenber 2, 1967; and on
Novermber 23, 1973 he was prompted as a Superintending
Engi neer (Annexure VIIl), Patnaik and Mshra chall enged the
validity of the orders at Annexures II, Ill, IV and VIl to
the wit petitions.

These are the relevant dates in regard to Krishna
Moorthy’s appointment. |In regard to the appointments of
Pat nai k and M shra, it would be enough to recapitul ate facts
relating to Patnaik’s appointment, because for the purpose
of deciding these appeals there is no distinction between
those facts and the facts of Mshra s case. On April 14,
1960 Patnai k was appointed "on provisional basis to act as
tenmporary Assistant Engineer" by direct recruitment, which
was about a year and 4 nonths after Krishna Mdorthy’s
initial appointnent as a tenporary Assistant Engineer on
contract basis. On November 15, 1968 Patnai k was confirmed
as an Assistant Engineer with effect fromMy 2, 1962. (It
may be recalled that by an order of even date Krishna
Moorthy was confirmed as an Assistant Engineer with effect
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fromFebruary 27, 1961.) On Cctober 31, 1970 Patnai k was
confirmed as an Executive Engineer with effect from Decenber
2, 1967. (It may be recalled that Krishna Morthy was
confirmed as an Executive Engineer with effect fromthe same
date viz., Decenber 2, 1967 though by an earlier order dated
May 12, 1969).

On June 19, 1970 Patnaik filed a representation to the
State Governnent claimng seniority over Krishna Morthy. On
April 16, 1973 Patnaik filed a nenorial to the Governor of
Oissa for restoration of his seniority. On May 29, 1973
Patnai k and Mshra filed wit petitions in the H gh Court
guestioning the wvalidity of Krishna Morthy' s absorption in
the regul ar cadre by the order of March 14, 1962 as also his
subsequent pronotions and seniority. By a Judgnent dated
June 10, 1974 the Hi gh Court declared Krishna Moorthy’s
absorption by the notification of March 14, 1962 as invalid

and quashed the notifications ~at Annexures II, IIl, IV and
Vi1, thereby
62

al so rendering his pronotions as Executive Engineer and
Superi nt endi ng Engi neer and his confirmation as an Assi stant
Engi neer illegal. Krishna Morthy' s seniority fell with his
appoi ntnent. The correctness of the Hi gh Court’s judgnent is
chal |l enged in these appeal s by special |eave.

In exercise of the powers conferred. by clause (b) of
sub-sections (1) and (2) of section 241 of the Governnent of
India Act, 1935, the GCovernor of Oissa made rules for the
regul ation of recruitment to and the conditions of service,
pay, allowances and pension of “the Oissa Service of
Engi neers. These rules are called the Oissa Service of
Engi neers’ Rules, 1941. Rule 3 (b) defines a "Menber of
Service" to mean a servant of the Ctown (now the State
Covernment), appointed in a substantive capacity under the
provisions of the Rules to a post in the cadre of the
service. The sanctioned strength of this Service consists
under Rule 4 of one Chief Engineer, 2 Superintending
Engi neers, 7 Executive Engi neers, (20 Assi stant Engi neers and
4 Assistant Engineers in |leave and training reserve. By rule
5 all first appointnents to the service are ordinarily to be
made to the rank of an Assistant Engineer. Appointnents to
the rank of Chief Engineer, Superintending Engineer and
Executive Engineer are to be made ordinarily by the Governor
after consultation wth the Public Service Conmm ssion by
pronmotion from the next |ower post. Pronption is nade by
sel ection on the basis of nerit and seniority but seniority
of itself <can confer no claimto pronotion. Rule 6 provides
that recruitment to the rank of Assistant Engineers shall be
made partly by direct recruitment in accordance with rules 8
to 15 and partly by pronmpotion in accordance with rules 16 to
18. Rule 8 prescribes basic qualifications for appoi ntnment
to any post in the Orissa Service of Engineers while Rule 9
prescribes further qualifications for appointment by direct
recruitment. Rule 10 requires the Public Service Conm ssion
to announce the nunber of vacancies to be filled by direct
appointnent and to invite applications from candidates
eligible for appointment to the service. Under the proviso
to rule 10, tenporary Assistant Engineers appointed on the
reconmendati on of the Public Service Conmission are not
required to conpete with other candidates for permanent
appoi nt nents when such vacancies arise. By the same proviso
temporary Assistant Engineers can, w thout further reference
to the Public Service Conm ssion, be appointed to pernanent
posts according to their seniority and record of service
unl ess the Conmm ssion expressly specifies in any particul ar
case that a candidate’s case may be referred to them before
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the question of his pernanent appointnent is taken up. Rule
12 requires the Public Service Commission to interview
sui tabl e candidates while rule 13 requires the Commission to
prepare a list of selected candidates arranged in order of
preference, the nunmber of such candi dates being ordinarily
1-1/3 times the nunber of vacancies to be filled by direct
recruitment. The final selection of the candidates is to be
nmade by the Governor under Rule 15(a) from anbngst those who
have been included in the list submtted by the Conmi ssion
or in respect of whom a report has been submitted in
accordance with rule 14. The candi -

63

dat es sel ected by the Governor are required by rule 15(b) to
submit thensel ves for exanmination by a Medi cal Board.

Rul e 19(a) provides that persons appointed by direct
recruitnment shall be on probation for 2 years while those
appoi nted by pronotion shall wundergo a probation for one
year, provided that the Governor may extend the period of
probation /in ~any particular case. At any time during the
probationary period, the Governor can dispense with the
service of any officer appointed by direct recruitnment after
a nonth’s notice and he can |ikew se revert the pronoted
officer to his substantive appointnent. Rule 19(b) reads
t hus:

"Notwi t hstandi ng anything in sub-rule (a) when a
temporary Assi stant Engi neer is sel ected for a
per manent appointment to the service the whole of the
period of his tenmporary service or a portion thereof,
as the case may be shall approved by the Governor for
this purpose, count towards the prescribed period of
probati on.

Provi ded that such approval shall be given only in
respect of a continuous period of tenporary service
under the CGovernnent of Oissa followed wthout a break
by appoi ntnent in pernmanent service."

Rule 20 prescribes conditions for confirmation by
providing that a probationer shall be confirned’ in his
appoi nt nent he conpl etes the prescribed period of probation
i f he has passed the prescribed departnmental exanination and
if the Governor is satisfied that he is fit for
confirmation. Rule 22 prescribes the pay scale for direct
recruits to the cadre of Assistant Engineers. Under this
rule, the period of probation counts for the purpose of
i ncrenent unless the probation is extended on account of the
probationer’s failure to give a satisfactory performance.
Under rule 26(i), if officers are recruited by pronmotion and
by direct recruitment in the sane calendar ~year, the
promotes are considered as senior to direct recruits
irrespective of the dates on which they were appointed. Rule
26(ii) provides that subject to provisions of sub-rule (i),
seniority of officers shall be determned in accordance with
the order in which their nanes appear in the list prepared
by the Comm ssi on.

We are unable to accept the High Court’s view whi ch was
al so pressed upon us by the |earned counsel appearing on
behal f of Pat nai k and M shra that Krishna Morthy’'s
appoi ntnent under the notification of March 14, 1962 was
contrary to the rules and therefore he cannot be said to be
a menber of any of the cadres of the Oissa Service of
Engi neers. By rule 3(b), "Menber of Service" means a servant
of the Governnment appointed in a substantive capacity under
the provisions of the rules to a post in the cadre of the
service. The first question to be considered is whether on
March 14, 1962 Krishna Morthy was appointed in a
substantive capacity to a post in the cadre of the Oissa
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Service of Engi neers and secondly, whether the State
CGovernment had the power under the rules to appoint him
retrospectively with effect from the date of his initia
appoi ntnent i.e. from January 19, 1959.

64

The i nmpugned notification dated March 14, 1962 reads
t hus:

“"Shri T. C K  Mirty, Assistant Engineer, P. H
who was appoi nted as such on contract basis with effect
from19-1-1959 is appointed as a tenmporary A E. in the
regul ar Establishment of the P.H Wng wuntil further
orders with effect fromthe sane date.”

The ternms of this notification are too direct and sinple to
admt of nore than one construction and accordi ngly we nust
proceed on the footing that on March 14, 1962 Krishna
Moorthy was in fact ~appointed as an Assistant Engineer in
the regul ar cadre of Assistant Engineers, though with effect
fromJanuary 19, 1959 being the date on which he had taken
charge of / his initial appointnment as a tenporary Assistant
Engi neer ‘'on contract basis. ~ The neaning and effect of the
notification was never in doubt nor - indeed the intention of
the Government to regularise Krishna Morthy’ s appointnent
so as to place himin one of the regular cadres of the
Ori ssa Service of Engineers.

But then, did the State Government have the power under
the rules to regularise Krishna Moorthy’'s appointnent
retrospectively ? That is the real focus of controversy.
Wi le resolving this controversy -one nust disabuse one’'s
m nd of the apparently weighty consideration that Krishna
Moorthy was appointed initially on a ’'contract basis’. By
rule 6, recruitment to the rank of Assistant Engineers can
be made directly but such recruitment nmust conply with rules
8 to 15. Krishna  Morthy satisfied -everyone of the
qualifications prescribed by this  fascicul ous of rules and
that is wundisputed. He was qualified wunder rule 6 and was
eligible under rule 9 to be appointed as an Assistant
Engineer in the regular cadre of the Olissa Service of
Engi neers. Applications were duly invited by the Public
Service Commission under rule 10 and Krishna Morthy’'s
application fulfilled the requirements of —rule 11. The
Conmi ssion considered all the applications and interviewed
candi dates who were suitable for the posts, as required by
rule 12. Krishna Morthy appeared for the test and the viva
voce exam nation and was selected by the Public  Service
Conmi ssion. H's name appeared in the list of selected
candi dat es prepared by the Comm ssion under rule 13.” Rule 14
has no relevance. The final selection of the candi dates was
made by the Governor, as required by rule 15, from anpngst
those who were included in the list subnmtted by the
Conmi ssion under rule 13. On his selection by the Governor
Krishna Mdorthy was exanined by the Medical “Board as
required by rule 15 and was found nedically fit. It was
after due and full conpliance wth everyone of the
conditions and formalities that his appointnent as a
temporary Assistant Engineer on contract basis was notified
on Dec. 11, 1958.

The initial appointment of Krishna Morthy being within
the scope of and in conformity wth the rules governing
direct recruitments to the cadre of Assistant Engineers, the
only question that requires consideration is whether the
rules permt retrospective regularization of an appointnment.
The terns of the initial appointnent are relevant in
65
this behalf because though the appointnment was on a
'contract basis’, it was also expressly described as
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"tenporary’. In common parlance it may be incongruous to
descri be a contractual appointnent as tenporary, because the
appointnent is intended in the normal circunstances to | ast
during the currency of the contract. But Service regul ations
have their own semantics and not unoften, not only are
service rules technical but they have their own technica

vocabul ary. Krishna Morthy's initial appointnent nust be
construed on its own terns and therefore the adjective
"tenmporary’ cannot be disnmissed as a nere adjunct. He was
unquestionably and in terns appointed as an Assistant
Engi neer on a "tenporary" basis and the fact that he held
his post on a contract did not make his tenure other than
temporary. The subsequent course of his career, within the
contractual period itself, shows that he was granted all the
facilities and privileges which are available to enployees
in the regular cadre, tenporary or pernmanent, and which are
generally not availableto contractual enployees. He drew
the same pay as any ot her enployee in the regular cadre of
Assi st ant 'Engineers-and he was fitted into the sane scal e of
pay. He 'drew no - special benefits by reason of being on a
contractual basis. And when during  the currency of the
contract he wanted to apply for a post under the Union of
India, his application was not forwarded by the State
CGovernment for the reason that there was a "shortage of
technical personnel in the State". Hi s appoi ntnment was thus
made truly on a tenporary basis and the question for
consi deration resolves itself into this: Can an appoi nt ment
made on a tenporary basis after conpliance with the rel evant
rul es be regul arized retrospectively ?

If Krishna Moorthy had not been recomrended by the
Public Service Conmi ssion, different considerations m ght
have arisen. But he was recomended by the Conm ssion, the
recomendati on was accepted by the Governor and the State
Government appointed himas an Assistant Engineer —on a
tempor ary basi s in pur suance of t he Conmi ssion’s
recommendation and the Governor’'s -selection. This is where
Rule 19 plays an inportant part. Under clause (a) of that
rul e, persons appointed by direct recruitment are required
to be on probation for 2 years. Under clause (b) of Rule 19,
notw t hst andi ng anything in clause (a), "when a tenporary
Assistant Engineer is selected for a permanent appointnent
to the service, the whole of the period of his tenporary
service or a portion thereof, as the case may be shall if
approved by the Governnent for this purpose, count towards
the prescribed period of probation". Krishna Morthy was
sel ected by the State Governnent for a pernanent appoi nt nment
as an Assistant Engineer and before inplementing that
decision, the State Governnent had obtained thel concurrence
of the Public Service Conm ssion. On such concurrence being

obt ai ned, the State Gover nnent i ssued t he i mpugned
notification dated Mrch 14, 1962 appointing him as an
Assi stant Engi neer, though tenporarily and wuntil further

orders, with effect from January 19, 1959. The CGovernnent
had the power under rule 19(b) to count any part of Krishna
Moorthy's tenporary service towards the prescribed period of
probati on and what it did was to count his tenporary service
fromJanuary 19, 1959
66
till March 14, 1962 towards the probationary period. He had
by then put in nore than three years’ service whereas rule
19 stipulates a nornmal probationary period of 2 years only.
In view of these facts and considerations, it is
i npossible to accept the submssion nmade on behalf of
Pat nai k and M shra that Krishna Morthy’ s appoi nt ment under
the notification of March 14, 1962 is in any sense invalid.
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Consequently, his subsequent pronbtions and the seniority
accorded to himnust al so be upheld. The decision in Narayan
Chandra Parida v. State of Oissa and Os.,(1) on which
reliance is placed to deprive Krishna Morthy of his
seniority has no application, as in that case the petitioner
was ranked as a junior to a person who was not at all in
Government service when the petitioner was appointed. In the
i nstant case, Krishna Morthy was appoi nted as an Assi st ant
Engi neer on a tenporary basis on January 19, 1959 whereas
Pat nai k and M shra were appointed on April 14, 1960 to act
as Assistant Engineers on a provisional basis. Al along
their respective service careers, extending over 13 years,
Kri shna Moorthy was recogni zed as senior to the other two.

It is wunnecessary to deal at Ilength with the State’s
contention that the wit petitions were filed in the Hi gh
Court after a long delay and that the wit petitioners are
guilty of laches. W have no doubt that Patnaik and M shra
brought to the Court a grievance too stale to nerit redress.
Kri shna Moorthy's appoi ntnment was gazetted on March 14, 1962
and it i's.incredible that his service-horoscope was not
known to his possible conpetitors. On Novenber 15, 1968 they
were all confirmed as  Assistant Engineers by a comon
Gazette notification ~and that notification showed Krishna
Moorthy’s confirmation as of February 27, 1961 and that of
the other two as /of NMay 2, 1962. And yet till May 29, 1973
when the wit petitions were filed, the petitioners did
not hi ng except to file a representation to the Governnment on
June 19, 1970 and ' a nenorial to the Governor on April 16,
1973. The H gh Court made 1 ight of this long and
i nexplicable delay wth a casual remark that the contention
was "without any force". It overlooked that in June, 1974 it
was setting aside an appointnent dated March 1962 of a
person who had in the nmeanwhile risen to the rank of a
Superi nt endi ng Engi neer. Those 12 long years were as if wit
in water. W cannot but express our grave concern/that an
extraordinary jurisdiction should have been exercised in
such an abject disregard of consequences and in favour of
persons who were unm ndful of their so-called rights for
many | ong years.

For these reason we allow the appeals, set aside the
judgrment of the Hgh Court and direct that the wit
petitions shall stand dism ssed. Patnaik and Mshra w |l pay
to Krishna Moorthy the costs of the petitions and of these
appeal s which we quantify at Rs. 2000. They will each pay a

sumof Rs. 1,000. There will be no order as to the costs of
t he Governnent.
V.P.S. Appeal's al | owed.
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