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ACT:

Uttar Pradesh Food-grains(Futures and Options Prohibition)
Order, 1951-Utar Pradesh Food-grains (Futures and Options
Prohi bition) Oder, 1945-Restrictions on dealings in pulses
other than grams-In. both orders-Oder of ' 1951 partly
declared wultra vires by Suprene Court--Not so s. 9 thereof
whi ch repeal ed Order of 1945-Wet her Order of 1945 still in
force-Proper procedure for clarification of the matter.

HEADNOTE:
Uttar Pradesh Food-grains (Futures and Options Prohibition)
Order, 1951, made it illegal and a punishable offence for

any person to enter into any futures in pulses other than
gram or to pay or receive or to agree to pay or receive any
margin relating to such futures. By s. 9 of that Oder the
Order of 1945 containing simlar provisions was repealed.
An application under Art. 32 of
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the Constitution presented by several persons (including the
present petitioners) for the enf or cenent of their
fundanental right under Art. 19(1)(g) of the Constitution to
carry on their business and restraining the | State  from
enforcing the Oder of 1951 in so far as it related to
pul ses other than gramand for a declaration that s.” 2(a) of
the Oder read with itens 6, 7, 8 and 9 of the  -schedule
thereto was illegal and ultra vires the State CGovernnent’
succeeded in the Suprene Court and the State of Utar
Pradesh was directed by the Suprenme Court by its judgnent
dated the 15th ’'day, 1952, to abstain fromgiving effect to
it.

On the 10th June, 1953, a letter (Exhibit B to the petition)
was addressed by the Deputy Comm ssioner, Food, Uttar
Pradesh, to all Regional Food Controllers and Deputy Food
Controllers and all District Magistrates in Utar Pradesh
instructing them to regard all futures in f oodgr ai ns
nentioned in the Schedule to the 1945 Order including pul ses
ot her than gram as puni shabl e.

It was contended on behalf of the State (1) that section 3
of 1946 Act which reproduced s. 3 of the 1946 O dinance
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conferred on the Central Governnent extensive powers to
control production, supply, distribution of and trade and
conmerce in essential comopdities and this power was
del egated by the Central Governnent to the Provincia
CGovernment by notification dated 21st October, 1946, under
s. 4 of the 1946 Ordi nance. The subsequent anendments nade
by two Notifications dated 5th March, 1947, and dated 15th
Noverber, 1947, withdrew the power so delegated only wth
respect to "edible oils and oil seeds and pul ses other than
grant' and such withdrawal was only wth regard to
production, supply, and distribution of those comodities
but was not with regard to trade and conmerce therein; (ii)
that the Order of 1951 havi ng been declared ultra vires, the
Order of 1945 which was continued by s. 5 of the Odinance
of 1946 and then by s. 17 of the Act of 1946 was still in
force.

Held, (repelling the contentions) (i) that as the Order of
1945 ceased to have effect with regard to the price,
production, distribution and novenents of those commpdities,
that Order could not in any way continue to regulate or
control trade or comrerce in those conmmpdities and the two
Notifications of 1947 quite effectively superseded the O der
of 1946 so far as it purported to regulate or control the
price, production, distribution and novenent of or trade and
commerce in edible/oils and oil seeds and pul ses other than
gram

(ii) that the Order of 1951 was not declared-ultra vires and
invalid in its entirety by the judgnment of the Suprene Court
dated 15th May, 1952.  The Order was declared invalid in so
far as it purported to restrict the dealingsin edible oils
and oil seeds and pul ses other than gram The rest of the
Order of 1951 and in particular s. 9 thereof by which the
O der of 1945 had been wi t hdrawn, remai ned unaffected by the
j udgrment of the Suprene Court.
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Strong di sapproval was expressed by the Supreme Court of the
wholly unwarranted attitude adopted by the officers of the
State of Uttar Pradesh in circunventing the decision of the
Suprenme Court on a flimsy pretext.

The contentions advanced on behal f of the State Governnent
shoul d have been advanced before the Suprene Court on the
previous occasion when it delivered its judgnent dated 15th
May, 1952, or the nmatter shoul d have been brought before the
Supreme Court by way of review if any review was conpetent.

JUDGVENT:

ORI G NAL JURI SDI CTION: Petition No. 309 of 1953.

Under article 32 of the Constitution of India for the
enf orcenent of Fundanental Rights.

K. C. Jain and B. P. Maheshwari for the petitioners.

K. B. Asthana and C. P. Lal for the respondents. 1954.
Cct ober 18. The Judgment of the Court was delivered by

DAS J.-This is a petition nmade under article 32 of the
Constitution by the Chanber of Commerce, Hapur and three
i ndi vi dual persons praying for a wit in the nature of
mandanus directing the State of Utar Pradesh and two of its
officers in the Food Departnent to abstain from enforcing
the Utar Pradesh Food Gains (Futures and Opt i ons
Prohi bition) Oder, 1945, or any orders or directions
contained in the letters issued by the respondents copies
wher eof are annexed to the petition and marked B and D. The
facts and circunstances |leading up to this application my
be shortly stated at the outset.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 8

The Chanber of Commerce, Hapur, is a conpany incorporated
under the Indian Conpanies Act with its registered office at
Hapur . There are about 200 nenbers of this Chanber of
Conmer ce including petitioners Nos. 2 to 4. Petitioner No. 3
is also its ?resident and Petitioner No. 2 is also a nenber
of its Executive Committee. The nmenbers of the Chanber
carry on business in foodgrains including pulses both on
ready and forward basis. The Chanber acts as a clearing
agent for a comm ssion and guarantees the perfornmance of
forward contracts by its nenbers upon payrment of rmargin
noney according to the rules.
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On or about the 1st Septenber, 1945, the U P. Government,
in exercise of powers conferred on it by rule 81 (2) of the
Def ence of India Rules, issued Notification No. 8071/c.s.
promul gating the United Provinces Food Grains (Futures and
Options Prohibition) Order, 1945, (hereinafter called "the
1945 Order"). Section 2 (a) of that Oder defined "
f oodgrai ns" as neaning any of the foodgrains nentioned in
the schedule thereto. Arhar, peas, urd and noong were
nmentioned-as itens 6, 7, 8 and 9 of that schedul e. Secti on
3 provided as foll ows

" 3. No person shall -

(a)enter into any futures in foodgrains or pay or receive or
agree to pay or receive any margin relating to any such
futures;

(b) enter into any options in foodgrains.

The Defence of India Rules expired on the 30th Septenber,
1946, and consequently all orders made thereunder were also
due to expire on the sane date.  On the 1st Cctober, 1946,
however, there canme into force the Essential  Supplies
(Tenporary Powers) O dinance, 1946 (hereinafter referred to
as "the 1946 Ordi nance") pronul gated by the Governor-Cenera
and published in the Gazette of India on'the 25th Septenber,
1946. Section 3 of that Ordinance conferred on the Centra
CGovernment extensive powers to control production, | supply,
distribution of and trade and(  comerce in, essenti a
commodities as defined in section 2(a) thereof. Section 4
authorised the Central Government to direct by notified
order that the power to make orders under section 3 should,
in relation to such matters and subject to such -conditions
as mght be specified in the direction, be excercisable also
by such officer subordinate to it or by such Provincia
CGovernment or such officer thereof as m ght be specified in
the direction. Section 5 of that O dinance ran-as follows
" 5. Continuance in force of existing orders.Until other
provi sions are made under this O dinance, any order, whether
notified or not, made by whatever authority under rule 80-B

or sub-rule (2) or sub-rule (3) of rule 81 of the Defence
of India Rules, in respect
842

of any matter specified in section 3, which was in force
i medi ately before the commencenent of this O dinance shall
notw t hstanding the expiration of the said rules, continue
in force so far as consistent with this Odinance and be
deened to be an order nade wunder section 3; and al

appoi nt nent s made, licenses or permits grant ed and
directions issued under any such order and in force
i medi ately before such conmencenent shall |ikew se continue

in force and be deened to be nade, granted or issued in
pursuance of this Ordinance. "

The 1945 Order, therefore, continued in force wuntil other
provi si ons were made under the 1946 Ordi nance.

In exercise of powers conferred on it by section 4 of the
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1946 Ordinance the CGovernment of India, on the 21st Cctober,
1946, nade the notified order No. C.G603(2)-111(D
directing that the powers conferred on it by section 3(1) of
that Ordinance should, in relation to foodstuffs, be
exerci sable also by any Provincial Government, subject to
certain conditions therein set out.

In Novenber, 1946, was passed the Essential Suppl i es
(Tenporary Powers) Act, 1946 (hereinafter called "the Act").
Section 3 of the Act reproduced section 3 of the 1946
O dinance with certain nodifications not material for our
present purpose. Section 4 of the Act corresponds to
section 4 of the 1946 Ordi nance. The relevant portions of
section 17 of the Act provide as follows : ---

"7, Repeal and savings.- (1) The Essential Supplies
(Tenporary Powers) O.dinance, 1946 (XVIIl of 1946), is-
her eby repeal ed.

(2)Any order nmade or deened to be nade under the said
Ordinance and in force inmedi ately before the comencenent
of this Act shall continue in force and be deened to be an
order nade  under this Act;” and all appointnents nmade,
licences or permts granted and directions issued under any
such order and in force imrediately before such comrencenent

shal | | i kewi se continue inforce and be deemed to be made,
granted or issued in pursuance of this Act.
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(B) e e
(4)................ "

In exercise of powers conferred on it by section 4 of the
Act the Central Government, by Notification No. C G
603(2)-111(1), dated the 5th -March, 1947, anended the
abovenmentioned notified order No. PY 603(2)-1, dated the
21st COctober, 1946, by inserting after the word "foodstuff"
the words "including cocoanut oil but-excluding other edible

oils and oilseeds. " The net result of ~ this notification
was that "edible oils and oilseeds" were excluded from the
scope or operation of the del egated power. 1In other words,

the power delegated to the Provincial Governnent was
withdrawn in respect of "edible oils and oil seeds” so that
the Provincial Government could not thenceforth nake any
order controlling the production, supply and distribution of
or trade and conmerce in "edible oils and oil seeds”. On the
sane day another Notification, being Notification No. C.~ G

603(2)-111(2), was issued by the Central Governnent in
exercise of powers conferred on it under section 3~ of the
Act directing that no order nade or deenmed to be nade by a
Provi nci al Government under the Act should have effect from
that date so as to prohibit or restrict the novenent of
edible oilseeds or oils other than cocoanut oil from any
place in a Province to any other place within or outside the
Province, or so as to regulate or control the price,
production or distribution thereof in any way. Ther ef or e,
the 1945 Order ceased to have effect so as to prohibit or
restrict the noverment of edible oilseeds or oils other  than
cocoanut oil or so to regulate or control the price

production or distribution thereof in any way.

On the 15th Novenber, 1947, two Notifications were issued by
the Central Government. By Notification No. PY. 603(2)-
VI (1) made under section 4 of the Act the Central Governnent
made a further amendnent in Notification No. PY. 603(2)-1
dated the 21st COctober, 1946. by inserting after-the word
"oil-seeds” the words "and pul ses other than grani. The
effect of this anendnent was that "pul ses other than grant
wer e
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al so excluded fromthe operation of the power delegated to
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the Provincial Governnents. In other words, the power
del egated to the Provincial Governnments was wthdrawn in
respect also of "pulses other than gram, so that the
Provi nci al Governments could not thenceforth make any order
controlling the production, supply and distribution of or
trade or comerce in edible oils and oil seeds and pul ses
other than gram Sinultaneously by Notification No. PY. 603
(2)-VI(2) nmade on the 15th Novenber, 1947, under section 3
of the Act the Central CGovernnent directed that no order
made or deened to be nade under the Act by a Provincia

CGovernment should have effect fromthat date so as to
prohibit or restrict the nmovement of pul ses other than gram
from any place in a Province to any other place wthin or
outside the Province or so as to regulate or control the
price, production or distribution thereof in any way. As a
result of this Notification the 1945 Order also ceased to
have effect so asto prohibit or restrict the novenent of
pul ses - other than gramor so as to regulate or control the
price, production or distribution thereof in any way.

Then canme the Uttar Pradesh Foodgrains (Futures and Options
Prohi bition) Oder,’ 1951. It was pronulgated by the State
of Utar Pradesh on the 20t h Septenber, 1951. By section
2(a) this Order defined "foodgrains" as neaning any of the
foodgrains specified in the schedule thereto. Arhar, peas,

urd and noong were “itens Nos. 6, 7, 8 and 9 of that
schedule. Section 3 of the Order ran as follows

" No person shall--

(a)enter into any "futures in foodgrains" or pay or receive
any margin relating to any such futures;

(b) enter into any options in foodgrains."

Section 8 nmde a contravention of any provision of the.

Order or any order issued thereunder punishable under
sections 7 and 7-A of the Act of 1946. By section 9 of this
O der the 1945 Order was w t hdrawn.

As the Utar Pradesh Foodgrains (Futures and Opt i ons
Prohibition) Order, 1951 directly made it illegal and a
puni shabl e of fence for any person(to enter into

any futures in, anpongst others, arhar, peas, urd and / noong
or to pay or receive or to agree to pay or receive any
margin relating to any such futures. 10 nenbers of the
Chamber of Commerce, Hapur, including t he’ present
petitioners Nos. 2 to 4, on the 29th COctober, 1951, nade an
application to this Court wunder article 32 of t he
Constitution for- enforcenent of their fundanental right
under article 19(1)(g) to carry on their business and prayed
for the issue of a mandanus restraining the State of Uttar
Pradesh fromenforcing the Utar Pradesh Foodgrains (Futures
and Options Prohibition) Oder, 195 1, in so far as it
related to pulses other than gramand from exercising any
power there. under and for a declaration that section 2(a)
read 'with items 6, 7,8 and 9 of the schedule thereto was
illegal and ultra vires the powers of the State Governnent.

That application succeeded and the offending Notification to
the extent it dealt with arhar, peas, urd and nobong was
declared invalid and the State of Uttar Pradesh was directed
to abstain fromgiving effect toit. As will appear fromthe
j udgrment pronounced by this Court on the 15th May, 1952, on
that application, it was not seriously disputed that the
effect of the anendments referred to above was that the
power to control and regulate trade originally delegated to
the Provincial Governnent by Notification No. PY. 603(1)-1,

dated the 21st Cctober, 1946, was nodified so as to exclude
fromthe scope of such del egati on pul ses other-than grant

On the 10th June, 1953, a letter (Ex. B to the petition)
was addressed by the Deputy Comm ssioner, Food, Uttar
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Pradesh, to all Regional Food Controllers and Deput y
Regi onal Food Controllers and all District Magistrates in

Utar Pradesh instructing themto regard all futures in
foodgrains nmentioned in the schedule to the 1945 O der
including pulses other than gram as punishable. The

reasoning advanced was that the Uttar Pradesh Foodgrains
(Futures and Options Prohibition) Oder, 1951, having been
declared ultra vires by the judgnment pronounced by this
Court on the 15th May, 1952, that Order becane unenforceabl e
and

108
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consequently the 1945 Order continued in force. A copy of
this letter was forwarded, anongst others, to the Chanber of
Conmerce, Hapur, for ~information and guidance. By its
letter dated the 25th June, 1953, the Chanber pointed out
that the earlier Oder of 1945 had been withdrawn by section
9 of the Order of 1951 and as the |ast nentioned section had
not been declared ultra vires by the Supreme Court the 1945
Order could not be regarded as continuing in force. On the
17t h Septenber, 1953, the Regi onal Food Controller of Uttar
Pradesh wote a letter (Exc Dto the petition) to the
Presi dent, Chanber of Comrerce, Hapur, asking the latter to
i medi ately stop all future transactions pertaining to the
foodgrains nentioned in the schedule to the 1945 Oder in
which delivery was contenplated withinthe State of Uttar
Pradesh and threatening action to be taken against the
Chanber . This threat of action necessitated the present
petition for the reliefs mentioned above.

Learned advocate appearing for the State seeks to justify
the attitude of the State on two grounds. It is urged that
section 3 of the 1946 Act which reproduced with certain
nodi fi cati ons section 3 of the 1946 Ordi nance, conferred on
t he Central Covernment extensive powers to contro
production, supply, distribution of and trade and conmmerce
in essential commodities. This power was del egated by the
Central Governnent to the Provincial Governnents by  Notifi-
cation No. PY. 603(2)-1 issued on the 21st Cctober, /1946,
under section 4 of the 1946 O dinance. The = subsequent
amendments made by Notification No. C G 603(2)-111(1) dated
the 5th March, 1947, and Notification No. PY. 603(2)-VI(1)
dated the 15th Novenber, 1947, w thdrew the power so
del egated only with respect to "edible oils and oil seeds and
pul ses other than gram’ and such withdrawal was only with
regard to the production, supply and distribution of those
conmmodities but not wth regard to trade and -conmerce
t herein. The second ground advanced is that the  Order of
1951 having been declared ultra vires the Order of 1945,
whi ch was continued first by section 5 of the 1946 O di nance
and then by section 17 of the Act, renmined
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in full force. In our judgnent there is no substance in
either of the two argunents.

As we have already pointed out, two Notifications were
published on the 5th March, 1947,and two Notifications were
i ssued on the 15th Novenber 1947. By Notification No. C G
603(2)-111(1) dated the 5th March, 1947, and Notification
No. PY. 603 (2)-VI (1), dated the 15th Novenber, 1947, the
earlier Notification No. 603(2)-1, dated the 21st Cctober,
1946, was anended by inserting therein the words "edible
oils and oil seeds" and "pul ses other than gram' and thereby
excl udi ng t hose commodities from the scope of t he
del egation. As a result of these anendnents the Provincia
CGovernments could not, fromand after the respective dates
of those amendi ng Notifications, nake any order controlling
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production, supply, distribution of or trade and comerce in
those commodities. These Notifications did not puport to
affect Notifications that had been previously -nmade. But
si mul taneously w th these anmending Notifications two nore
Notifications were issued, nanely, Notification No. C G

603(2)-111(2), dated the 5th March, 1947, and Notification
No. PY. 603(2)-VI(2), dated the 15th Novenmber, 1947. By
these Notifications the Central CGovernment directed that no
order nade or deened to be made under the Act by a
Provincial Governnment should have effect so as to prohibit
or restrict the movenent of edible oils and oilseeds and
pul ses other than gramor to regulate or control the price,
production or distribution of those commobdities in any way.
As a result of the joint operation of these Notifications
the 1945 Order ceased to have effect so as to prohibit or
restrict the noverment of edible oils and oil seeds and pul ses
other than gram or to regulate or control the price,
production or distribution of those commoditi es. As that
Order of / 1945 ceased to have effect with regard to the
price, production, distribution and novenent of t hose
conmmodities, it is not easy to conprehend how that Oder
could continue to regulate or control trade or comerce in
those commodities. Trade  or commerce in any comodity
cannot be controlled  unless the price, producti on

di stribution and /novenent of that commodity can also be
control | ed.
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It follows, therefore, contrary to the contentions of the
St at e, t hat these two Notifications of 1947 quite
ef fectively superseded the 1945 Order so far-as it purported
to regulate or control the price, production, ~distribution
and novenent of or trade and commerce in edible o0ils and
oi | seeds and pul ses other than gram

The second branch of the argunent is equally fallacious. It
is wholly incorrect to say that the judgnent pronounced by
this Court on the 15th May, 1952, declared the Uttar Pradesh
Foodgrains (Futures and Options Prohibition) Oder, 1951

ultra vires and invalid in its entirety. That judgment only
declared it invalid to the extent of the restrictions
conpl ai ned of by the then petitioners, nanely, in so far as
it purported to restrict dealings in edible oils and
oi | seeds and pul ses other than gram The rest of that Order
of 1951 and in particular section 9 by which the 1945 O der
had been wi thdrawn remai ned unaffected by that judgnent ~ of
this Court. It is quite difficult to appreciate how, in the
circunstances, the Oder of 1945 can be regarded as having
been revived by the judgment in respect of edible oils and
oi | seeds and pul ses other than gramin spite of the express
wi thdrawal of that Order by section 9 of the Oder of /1951
whi ch otherw se remai ns operati ve.

In our judgnent there is no substance whatever in either of
the two branches of argunent advanced before us and this
application nust succeed. Accordingly we grant prayers (a),
(b), (c) and (d) of the petition.

Bef ore concl udi ng we desire to express our strong
di sapproval of the wholly unwarranted attitude adopted by
the officers of the State of Uttar Pradesh. Assuming there
was any substance in their contentions, the same should have
been advanced before this Court on the previous occasion

for the contentions, if wellfounded, would have been a
conplete answer to that application. |[If the contentions
wer e subsequently discovered, then the sane shoul d have been
brought before the Court by way of review, if any review
I ay.
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I nstead of adopting that straightforward course the officers
of the State have sought to circunvent the decision of this
Court on a flinmsy pretext and covertly, to challenge its
correctness on an obviously untenable plea which has not
even the nmerit of -a seeming plausibility. This conduct
verges dangerously on a contenpt of this Court. W desire
to make it quite clear that we viewwith great disfavour
such unworthy attenpt to get round the decision of this
Court.




