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HEADNOTE:

JUDGVENT:
ORDER

DR ANAND, J.

We have heard the applicant who has appeared in person
at length.

The applicant took voluntary retirenment fromthe |ndian
Navy while holding the rank of a Captain on 27th Cctober,
1987. Wiile on his way to USA on~ May 30, 1988, he was
detained at the Sahar International Airport, Bonbay. His
suitcase was taken away fromhim_ and he was taken to the
Sahar police station and |ocked up. He was alleged to be
carrying atom c and defence secrets with him H s successive
applications for release on bail were rejected by the
Metropolitan Magistrate, the Sessions Court and by the
Bonbay High Court. An order granting himbail on "nedical
grounds" was <cancelled by this Court. After obtaining
consent of the then Attorney General of |India, M K
Parasaran (respondent No. 1 herein) under Section 26(2) of
the Atomic Energy Act, 1962 and authorisation fromthe Chief
Vigilance O ficer of the Department of Atom c Energy M. S K
Bhandar kar (respondent No 2 herein) for proceedi ng agai nst
the applicant and prosecuting himfor the various offences
al |l eged agai nst him he was conmitted by the  |earned
comm tting Magistrate to stand his trial in the court of
Sessions. Charges for offences including the offences under
section 3/6 Oficial Secrets Act and Sections 18/ 19 of the
Atom ¢ Energy Act, 1962 were franmed agai nst him Agai nst the
order for framng of charges, the applicant unsuccessfully
approached the Bonbay Hi gh Court t hr ough revision
application No.96/89. The applicant thereafter filed a
crimnal wit petitionin the High Court once again inter
alia calling in question the order for framng of charges
and during the pendency of the wit petition, he filed a
crimnal mscellaneous petition in the Hgh court also
alleging that the charges against him were vitiated by
"fraud” on the basis of the allegations nmade in the
application, commtted by the State and the Public
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Prosecutor. Wiile matters rested thus, on 26.4 1991 the
| earned Sessions Judge trying the case, found that the
prosecution had not obtained any sanction to prosecute the
applicant and concluded that in the absence of sanction
under Section 197 Cr. CP.C. thetrial was vitiated and
accordi ngly di scharged the applicant The H gh Court while
considering the crimnal revision petition filed by the
State against the order of discharge declined to interfere
hut found that since the case had travell ed beyond the stage
cf Section 227/228 Cr.P.C. an order of acquittal and not one
of discharge was warranted and converting the order of
di scharge into an order of acquittal, dismssed the petition
filed by the State on 12.10.1991. Though, technically the
crimnal wit petition filed by the applicant had thus been
rendered infructuous, a learned Singl e Judge, after
di smissal of the revision petition filed by the State, heard
the wit petition and the m scell aneous petition and nade an
order passing strictures against the State and Public
Prosecutor virtually accepting various pleas raised by the
applicant alleging commssion of 'frauds by the specia
prosecutor _and the State The State of Mharashtra aggrieved
by that order of the Hgh Court, filed SLP (Crl.) No.
4178/ 91 (crimnal appeal No. 275 of 1993) in this Court. On
March 16,1993, a Bench of this Court allowed the appeal and
set aside the order dated 28.10.1991 passed in the crimna
m scel | aneous petition and the crimnal wit petition and
directed that in view of the order of  discharge made in
favour of the applicant by the trial court, crimnal wit
petition would stand dism ssed as infructuous. The remarks
made by the |earned Single Judge of the H gh Court against
the State and the Public Prosecutor were also directed to be
expunged. This Court expressed its disapproval of the nanner
in which the Hi gh Court had proceeded w th the case.

The order of discharge mnade by the |earned Sessions
Judge and confirmed by the High Court al so chall enged by the
State through SLP (Crl ) 996/92 (crimnal appeal appeal No.
276/ 93). A Division Bench of this Court dism ssed the appea
agai nst the order of discharge of the applicants / being
crimnal appeal No. 276 of 1993. This Court, however, opined
that the order of discharge made by the trial court was
sound and that the H gh Court fill in error in converting it
into an order of acquittal. The order of —acquittal ~ was
consequently converted into an order of discharge. The
applicant was awarded costs of Rs. 25,000/- taking into
consi deration the nental suffering and  financial |oss
suffered by him Wile dismissing the appeal it was observed
that since the appeal fails for non-conpliance of Section
197 and the order discharging the accused has to be upheld
we do not propose to examine the finding if authorisation
under O S Act and A E Act to prosecute the accused was valid
or not." It transpires from the record that “a review
petition filed by the applicant inter-alia to invite a
finding on the validity of consent and authorisation to
prosecute him and against the order ‘findings’ as recorded
by this Court has al so been since dismssed by this Court.

In crimnal appeal No. 277 of 1993, arising out of SLP
(Crl.) No. 987/92, this Court set aside the order of the
H gh Court dated 14th COctober, 1991 nmade in crimna
m scel | aneous application No. 2260 of 1991. The short
guestion which was considered by this Court in that appea
was whether the High Court was justified in allow ng the
application filed by the respondent for declaring that the
charges franed by the Additional Sessions Judge agai nst him
by the order dated 24-27th July, 1990 were null and void"
and obtained by ’'fraud® practised by the State and the
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public prosecutor. While elaborately dealing with the
subm ssi ons nmade at the bar, this Court observed:

"Merits or ot herw se of t he

application, alleging fraud agai nst

the State, apart, what has left us

conpletely surprised is not so much

the entertaining of the application

filed by t he accused for

decl aration that the charges franed

against him were nullity having

been procured by fraud as the

procedure adopted by the |earned

Si ngl e Judge of granting the prayer

nerely for failure of the State to

file any reply by way of counter

affidavit than by recording any

finding that the State was guilty

of “procuring the order fram ng the

charges by fraud. One of the

obj ections raised by the State was

that since the H gh Court by “its

order passed on 25/26th March 1991

in Ctimnal Wit Petition No. 966

of 1990 had specifically held that

the question /of fram ng charge had

becone final, therefore, it could

not be re-opened, cannot be saidto

be  without subst ance as the

Di vision Bench ‘had clearly held

that it was not open to go behind

the order passed by the |earned

Single Judge on 3rd/4th April 1990

directing that the charges be

framed agai nst the accused not only

under Section 3 but under Section 5

as well. Nor can any exception be

taken to the finding of the Bench

that the said order could not be

said to have been passed wi thout

jurisdiction in as rmuch as the

| ear ned Si ngl e Judge had

jurisdiction to decide the revision

application preferred under the

provisions of the Code. Even the

question of fraud raised by the

accused was negati ved by t he

Di vi sion Bench and it was held that

it was not capable of being gone

into as it did not formpart of the

substratum of the case of the

prosecution and was not gernane to

the question of deciding as to

whet her he was entitled to be

di scharged or not."

The Court then opined that the allegation that the
frami ng of charge was procured by "fraud" was nade wi thout
necessary foundation for the charge of fraud having been
laid in the petition. The Bench also noticed that in
paragraphs 4 to 8 (of his application) the applicant had
culled out sentences from one or the other order rendered
for or against himby different courts and on that basis had
clained that State either knowingly did not place correct
facts to substantiate the observations nade therein or
deli berately concealed the truth and rmade fraudul ent
subm ssions thereby inducing the trial court to frame the
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charges. The Bench quoted in extenso paragraphs 4,5 and 7 of
the application in that behal f and observed

"W nust confess our inability to
appreciate the wort h of such
avernents to establish fraud. Lega

subm ssi ons cannot be equated to
m srepresentation. In our opinion
the pleadings fell short of |ega

requirenents to establish fraud

Various sentences extracted from
di fferent judgnents bet ween the
accused and State in vari ous
proceedi ngs could not give rise to
an inference either in |law or fact
that the State was guilty of fraud

Suffice it to say that it was
conpl ete m_sappr ehensi on under
which the accused was | abouring and
it was indeed unfortunate that the
High Court ~not only -entertained
such-_application but adopted a
course which anounted to review ng
and setting aside orders of his

pr edecessor wi t hout sufficient
material and /accept the claimthat
all earlier judgnents were liable

to be ignored under Section 44 of

the Evidence Act as the proceedings

wer e vitiated by fraud. W are

constrained to say that thelearned

Judge not only commtted an error

of procedure but nisapplied the

l aw. " (Enphasis supplied)

The appeal filed by the State (crimnal appeal 277/93
arising out of SLP (Crl.) No. 987/92) was allowed on
16. 3. 1993 and the order made by the H gh Court on 14.10.1991
in Crimnal Mscellaneous Application No. 2260/91 was set
aside and the application of the applicant for declaring the
order dated 24-27 February, 1990 frami ng the charges agai nst
himas vitiated by "fraud" was di sn ssed.

We have referred to the history of the case only to
show how the applicant has, thanks to the perm ssiveness of
the judicial system filed one petition after another to
qgquestion the validity of the charges franed agai nst- hi meven
after an order of discharge came to be nade in his favour
The present petition under Section 340 Cr. P.C. against the
then Attorney GCeneral of India and the Chief  Vigilance
Oficer of the Departnent of Atom c Energy also appears to
be an attenpt to carry on with the "litigation’ undaunted by
the orders nmmde by this Court in Criminal Appeal Nos. 275-
277 of 1993 on 16. 3. 1993.

The main grounds on which this petition under Section
340 Cr. P.C. is founded are that according to the applicant,
the "consent” given by the then Attorney Ceneral of India
(Respondent No. 1) and the ‘authorisation’ given by the then
chief Vigilance Oficer (Respondent No. 2) were "false
statenments" as there was, accordingto him no materia
before either of the two respondents, on the basis of which
they could have given their "consent: and ’authorisation’
for his prosecution. The applicant, has alleged that
respondent No. 1 wthout "due care and attention" and
wi thout ‘sufficient and proper application of his mnd
made ‘false’ statenent of the effect that the record
concerning technical material pl aced before him had
‘satisfied” himthat the provisions of Section 18 of the
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Atomic Energy Act 1962 were attracted against the applicant
and since the docunent dated 9.8.1988 (order conveying
consent) containing the said ’'false statement’ nmde by
respondent No. 1 was produced before the Court as evidence
of the fulfillnment of the mandatory requirements |laid down,
under sub-section (2) of Section (2) of Section 26 of the
Atomic Energy Act 1962, it ampunted to giving of "false
evi dence" attracting proceedings under Section 340 Cr. P.C
agai nst respondent No. 1. It is also alleged that by giving
his "consent” respondent No.1l had "created falsity" for the
department of Atom c Energy to gi ve its "illega
aut horisation”™ on behalf of the Central Government and that
these actions of respondent No. 1 also anounted to
fabricating " fal se evidence" and produci ng "fal se
document s" before the Court. So far as the ‘authorisation
given by the Chief ~Vigilance Oficer 1is concerned the
applicant alleges that the Chi ef Vi gi | ance Oficer
(respondent No. ~2) ‘without due care and attention’, and
‘without any authority’ had signed and issued letter No.
JS(B)/ CvO 16/ 88 dated 16.8.1988 giving ‘authorisation' on
behal f of —the Central Governnent to prosecute the applicant
"in camera’ for the alleged contravention of Sections 18 and
19 of the Atomic Energy Act and since the 'authorisation’
i ssued by respondent No.~ 2 to prosecute himwas 'illegal
and nmade ’'wi thout due care and attention' and 'w thout any
authority’ respondent’ No. 2 had conmitted "perjury". The
applicant then states that the docunent —containing the
illegal 'authorisation issued by respondent No. 2 was
produced as evidence of the fulfillment of the nmandatory
requi rement prescribed under clause (b) of sub-section (1)
of Section 26 of the Atomc  Energy Act, it had caused a
“circunmstance" for the Magistrate to entertain the erroneous
opi nion that the bar for taking cognizance placed by cl ause
(b) of sub-section (1) of Section 26 ~“had been overcomne
thereby making himto take cognizance and issue process
agai nst the applicant, which action had 'deprived the life
and liberty’ of the applicant.

The appellant also alleges that his ’'prosecution’ was
"illegal and wunjustified and that respondent No. 1 and No.
2 also conmitted an offence of crimnal conspiracy under
Section 120A of the Indian Penal Code.

The applicant has nade the following prayers in- his
application:

(1) That this Hon' ble Court may be

pl eased to

(i) record a finding that it is

expedient in the interests of

justice that an inquiry should be

made into the offences punishable

under Section 193, 195 and 196 and

also Section 120B of the Indian

Penal Code and the abetment thereof

whi ch appear to have been comitted

by the respondents No.1 and No. 2

above naned;

(ii) make a conplaint thereof in

witing; and

(iii) send it. to a Magistrate of

t he first cl ass havi ng

jurisdiction.

(2) That this Hon' ble Court may be

pl eased to direct the Magistrate

who is to act upon the conplaint of

this Court, that it during the

inquiry it is found that there are
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ot hers whose actions or om ssions

woul d amount to an of the of fences

mentioned in Section 195(1)(b) of

the Crinminal Procedure Code or any

ot her offences, to proceed agai nst

them al so according to | aw.

(3) That this Hon' ble Court may be

pl eased to direct the Registrar of

the Supreme Court to take necessary

action and ensure that the sanction

under Section 197 of the Crimna

Procedure Code from the Centra

Governnent is forwarded to the

concerned Magistrate to prosecute

the respondents No. 1 and No. 2, as

per the conplaint nade by this

Court under ~Section 340 of the

Crimnal Procedure Code.

Leaving out. _unnecessary and repetitive subm ssions,
what can " be culled out from the avernents nade by the
applicant-in the menorandum of the present application, is
that respondent No. 1 -and respondent No 2 had given their
"consent"” and "authorisation" for his prosecution on behal f
of the Central CGovernment, "w thout due care and attention”
and 'without proper application of mnd - and had thereby
given "fal se evidence", and "fabricated false evidence" for
use in judicial proceedings, which evidence becane the basis
of his prosecution.

The applicant, it appears -tous is |abouring under
grave m sconception both of |aw and facts and has filed this
petition unm ndful of the scope of the provisions of Section
340 Cr.P.C. as will as of Sections 191, 192 and 193 | PC. By
no stretch of inmagination on the basis of the allegations
made in this application can it be said that ‘either
respondent No. 1 or respondent-No. 2 had 'fabricated false
evi dence or had given fal se evidence while giving ’'consent’
and 'authorisation” as required ‘by law for the prosecution
of the applicant in discharge of their official ‘duties. A
bare ook at Sections 191 192 and 193 |PC would show t hat
the said provisions have no application to the case. Neither
Respondent No. 1 nor Respondent No. 2 can be said to have
given ’'false evi dence while giving the "consent  and
"aut hori sation" unl ess the expr essi ons 'fal se’ and
"fabricated are used as an "abuse" rather than in the | ega
sense as defined in Section 191/192 |IPC. How the applicant
can allege that the recording of ’'satisfaction" by the
Attorney General was a "false statenent"” defies |ogic and
sense? The accusation is reckless and bereft of any factua
foundation. It deserves notice that neither the trial court
nor even the High Court in its various orders nade for or
against the applicant or this Court while dealing with the
orders arising in the case against the, applicant has
returned any finding even prima facie, that the 'consent’ or
the "authorisation” given by respondents No.1 and 2 anobunted
to the giving of ’'false evidence' or ’'fabricating of false
evidence’. According to the applicant, the ’'consent’ was
given by the then Attorney General of India ’wthout due
care and attention and even if this submissionis, for the
sake of arguments, accepted (though there is no basis for
accepting the sane), we are of the opinion that it cannot
lead to, an inference that the docunment conveying consent
was a 'false docunent’ or that giving of 'consent’ anounted
to giving of ’'false evidence’ or ’'fabricating false
evi dence’ at any stage of judicial proceeding. There is no
"prima facie’ material on the record from which any
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inference nmay be drawn that either Respondent No.l1 or
Respondent No. 2 gave ’'false evidence’ in the Court.
Consi dering the subm ssions of the applicant, stripped to
their bare essentials, the factual matrix on which
al | egati ons have been nade agai nst respondents Nos. 1 and 2
do not attract the provisions of Sections 191, 192 or 193
I PC. The filling of the present application appears to us to
be an effort to get 'reopened’ the case even after this
Court decided crimnal appeal No. 275-277 of 1993 on
16. 3. 1993 and disnmissed the review petition also nore than
three years ago. Finality nust attach to sone stage of
judicial proceedings. The course adopted by the applicant is
i mperm ssible and his application is based on m sconception
of law and facts. No litigant has a right to wunlinmted
drought on the court _tine and public noney in order to get
his affairs settled in the manner as he wi shes. Easy access
to justice should not be msused as a licence to file
m sconceived or frivolous petitions. After giving our
careful consideration to the subm ssions nmade at the bar as
well as those ~ cont ai ned in the menor andum  of t he
application, we are of the opinion that this application

i s misconceived, untenable and has no nerits whatsoever.

It is accordingly dism ssed:




