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SANTOSH HEGDE, J.

The appel l ants in theabove appeal were issued with a
show cause notice by the Collector of Central excise, Cochin
for having manufactured rubber products falling under sub-
headi ng 4006. 10 of /Central Excise Tariff Act (the "act’'), for
havi ng not mmi ntai ned proper accounts of such manufacture, for
evadi ng paynent of duty on such manufacture and certain other
consequential violation of the Act and the Rules. They were
cal l ed upon to show cause why proceedi ngs shoul d not be
initiated against themfor the contravention of the provisions of
Section 6 of the Act as also Rules 173B, 173C, 173F, 173 i)
of the Act and Rule 174 read with Rule 9(i), Rule 1733 2) read
with Rule 52A, Rule 173G 4) read with Rule 53 and 226 of the
Central Excise Rules, (the Rules). The said Col |l ector after
hol di ng t he necessary adjudi cation proceedi ngs cane to the
concl usi on that the appell ants have manufactured and cl eared
1,61, 122 kgs of tread rubber and renoved the same wi't hout
paynment of central excise duty. 'He also cane to the concl usion
that the appellants had not nmintained required stock registers
thereby they contravened Section 6 of the Act as also the Rules
mentioned herein above. As a consequence he inmposed a
penalty of Rs.11, 33,467.72 on the appellant firmand al so
directed the confiscation of the seized tread rubber but gave a
option to the firmto redeemthe same on paynent of
redenption fine. He further inposed on the firma penalty of
Rs. 3 lakhs and a penalty of Rs. 20,000/- on each of the partners
of the firmand directed the confiscation of the l'and, building,
pl ants and machi nery used in the manufacture of the said tread
rubber, with an option to redeemthe sane on paynment of
redenption fine.

On appeal, the Custons Excise and Gold Contro
Appel l ate Tribunal (the Tribunal) has confirmed the said order
of the Collector. Consequently, the appellants are before us in
t hese appeal s.
On behal f of the appellants, it is urged that the basis of
the case of the Department is the inquiry made by the
Department with Ms. Universal Agencies, the partner of which
firmallegedly told the Inspector (Preventive) Unit of the
Department that the firmMs. Universal Agencies had supplied
carbon black to Ms. Shalimar Rubber Industries as per 82
i nvoi ces out of which 62 invoices were in fictitious nanes. It is
based on this statenment of the partner of Ms. Universa
Agenci es, nanely, Shri Sunny P. Kunnath, the Departnment
cane to the conclusion that if that much quantity of carbon
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bl ack was used by the appellant firmthe production nust have
been far in excess of what was shown in the books of the firm
Therefore, it is on this assunption the Departnment initiated the
pr oceedi ngs.

A perusal of the adjudicatory order of the Collector
clearly shows that he has placed strong reliance on the
statenment of this Sunny P.Kunnath, partner of Ms. Universa
Agencies to conme to the conclusion that the quantity of carbon
rubber sold under 82 invoices by his firmwas in fact sold to
M s Shal i mar Rubber Industries. The appellant herein have
contended 62 of the said invoices were not in the nane of
Shal i mar Rubber Industries but were in different nanes with
whi ch the appellant firmhad no connection. But the Collector
accepted the case of the Departnment that the supplies nade
under 62 invoices nust have been nmade only to Shali mar
Rubber Industries and it is on this basis a finding was arrived at
in the adjudicatory proceedi ngs agai nst the appellants.

The Tribunal also in the inmpugned order placed heavy

reliance on the statenent allegedly nmade by said Shri Sunny P.
Kunnat h - whi-l'e affirm ng the finding of the Collector that the
quantity of carbon black sold by M s Universal Agencies in
fictitious nanes in 62 invoices were infact sold to the first
appel | ant Shal i mar Rubber Industries. It is on that basis the
i mpugned orders cane to be nade.

It is relevant 'to note at this stage that the Departnent
had in addition invoked the provisions of Section 9(1)(a)(b),
(bb), (bbb) and 9(1)(c) of the Act and initiated crinina
proceedi ngs agai nst. the appellants inthe Court of Additiona
Chi ef Judicial Mgistrate, Econom ¢ O fences, Ernakulamin
Cal endar Case No. 71/1990.

M. Joseph Vel lapally, | earned senior advocate appearing
for the appellants very strenuously contended that since the
foundation of the Departnent’s case rested on the evidence of
Shri Sunny P. Kunnath, partner of Universal Agencies which
al l egedly supplied the unaccounted carbon black to the first
appellant firm it was obligatory on the part of the Departnent
to have subnitted this person for (cross-exam nation. More so
in the background of the fact that Inspector (Preventive) Unit
who exam ned Shri Kunnath had admittedly not recorded'the
statenment of that wi tness. The | earned counsel further
contended that inspite of the request of the appellants to
produce the said Shri Kunnath for cross-examnation, the
Departnment did not do so, hence, no reliance could be placed on
that part of the case of the Departnment as to the purchase of un-
accounted carbon black, and if that part of-the case is excluded,
then there coul d have been no finding against the appellants.
The | earned counsel al so pointed out that the crimna
proceedi ngs initiated agai nst the Department has! since
culmnated in an order of discharge and in support of which he
has produced a copy of the judgnent by way of additiona
evidence in I.A Nos. 9 to 12 of 2002 in these appeal s which
clearly shows that the Departnment’s case as to the purchase of
this un-accounted carbon bl ack has been rejected by the Court.
He al so pointed out fromrecords that the very sane Shri Sunny
P. Kunnath by a letter dated 22.6.1987 addressed to the
appel | ants had denied the statenment allegedly nade to the
Department and the said |l etter was produced before the
Col I ector who according to the | earned counsel has erroneously
rejected the sane. It is on the above basis the | earned counse
pl eaded that the Departnent has failed to establish its case
agai nst the appell ants.

Shri T.L.V. lyer, |earned senior advocate appearing for
the Departnment contended that there is sufficient material on
record apart fromthe evidence of Shri Sunny P. Kunnath
whi ch inplicates the appellants in regard to the charges levelled
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agai nst them that apart he contended nerely because said Shri
Sunny P. Kunnath has not been subjected to cross-examn nation
There is no reason why his evidence should be rejected if it is
ot herwi se acceptabl e and supported by ot her evidence.

Havi ng heard the | earned counsel for the parties and
perused the record we notice that the Collector in the
adj udi cation proceedings has relied very strongly on the
evi dence produced by the Departnment to show that the
appellant firmhad in fact purchased carbon black fromMs
Uni versal Agencies as per the 82 invoices recovered by the
I nvestigating Agency. He also relied upon the so called
statenment made by Shri Sunny P. Kunnath to the Investigating
O ficer that out of the 82 invoices 62 invoices which even
though did not show the nane of Shalinar Rubber |ndustries,
the appell ants herein under the said fictitious invoices did
purchase huge quantity of carbon black fromMs. Universa
Agencies. As noticed above, this wtness was not exam ned by
the Collector in'the proceedings. Consequently, he could not be
subj ected 'to a cross-exam nation. - Question thus arises, can the
evi dence of 'this witness be accepted as gospel truth to condem
the appellants herein ? It is to be seen fromthe records that the
appel l ants herein had produced a letter dated 22nd June, 1987
witten by Ms. Universal Agencies of which above nentioned
Shri Sunny P. Kunnath was a partner wherein it was
specifically stated that the appellant Shalimar Rubber |ndustries
had not purchased carbon bl ack recovered by the 62 of the 82
i nvoices. The Collector in the course of his order rejected this
letter preferring torely on the alleged oral statenment nmade by
said Shri Kunnath to the Inspector.~ Wile discussing this point
the Coll ector observed "noreover, this letter was dated 22nd
June, 1987 and addressed to M-s. Shalimar Rubber | ndustries,
Perunmbavoor, al nost two nonths after the recovery of the

i nvoi ces on 13.4.1984. This confirmation, 1 have no hesitation
to state, is tailornmade to the request of Ms Shalimar Rubber
Industries.” We find it extremely difficult to accept this

expl anation of the Collector to reject the letter witten by Ms.
Uni versal Agencies. If the Collector can accept a statenent

al | egedly made by a partner of the Universal Agencies which is
not confirmed by his oral evidence in the inquiry and not

subj ected to cross-exam nation, we fail to understand how he
could reject the letter signed by the very same person wherein

he has given a dianetrically opposed statenent. In our -opinion
the Collector on this point has used a different yardstick in
assessing the evidence of Shri Sunny P. Kunnath. 1In this

background though the Collector did not have the benefit of the
finding of the order of the Magistrate nmade in the crimnna
proceedi ngs, we notice it fromthe copy of the order produced
before us that this Shri Sunny P. Kunnath was exam ned as PW

4 and has stated in his statenent under oath that Shali mar
Rubber Industries, the appellants herein never purchased carbon
black fromhimin fictitious name. He also has denied that he
ever made any statement to the Inspector (Preventive) Unit in
regard to the 62 invoices seized fromhis firmas to the sal e of
carbon bl ack. He has also stated that these invoices alongwth
ot her invoices were taken up by the said Inspector nbst of
which were in the nane of other parties and not Shali nar

Rubber. He has adnmitted before the Magistrate that he has
issued the letter dated 22nd June, 1987. |In that background it
becomes extremely difficult to place reliance on the so called
statenment made by Shri Sunny P. Kunnath to the Inspector

whi ch according to the evidence of the Inspector hinself made
before the Magi strate was not recorded. On the basis of such
evidence, in our opinion, it is not possible to cone to the
concl usion that there was such a cl andestine purchase of carbon
bl ack from M s Uni versal Agencies.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 4

Thus if we exclude this vital material as to the
cl andesti ne purchase of carbon black from M s. Uni versa
Agenci es by the appellant, in our opinion, the foundation of the
department’s case fails. In the said view of the matter, these
appeal s shoul d succeed.

For the reasons stated above, these appeals succeed. The
sanme are all owed quashing the inmpugned orders.




