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ACT:
Application of Laws-Law of one State nade applicabl e another
State-Wien conmes into force-Adaptations-Wrds "shall be

construed as "-Meani ng of - Bonbay Prevention of Ganbling Act
(Bom 1V of 1887), 's. 1-Kutch (Application of Laws) Order,
1949.

HEADNOTE

By cl. 3 of the Kutch (Application of Laws) Order, 1949, the
Bonbay Prevention of Ganbling Act (Bom |V of 1887) was
nmade applicable to Kutch. Cause 4 of the Oder /provided
that the Acts applied to Kutch by the Order " ~“shall be
construed " as if

(1) [1855] 25 L.J.QB. 6i (Regina v. Chester, Muyor, etc.)
96

746

references therein to the authorities and territories were
references to the authorities and territories of Kutch  as
set out in that clause. The words "shall be construed as "
nmean "shall be read as" and: consequently wherever ~in the

Bonbay Act the words " Provincial Governnent " or "
CGovernment " are used, they have to be read as " Chief
Comm ssioner of Kutch and the words ,Province or/ the
Presi dency of Bonmbay " as Kutch or any part thereof” ". So

understood, s. 1 of the Bonmbay Act as applied “to Kutch
provided that all or any of the provisions of that Act nay
be extended fromtine to tine by the Chief Comm ssioner of
Kutch by an order published in the Oficial Gazette to  any,

local area in Kutch or any part thereof. The contention
that the Bonbay Act had been validly extended to and was in
force in the whole of Kutch because of t he Kut ch

(Application of Laws) Order, 1949, is not sound. The true
position is that the whole of the Act including anended s. 1
became applicable to Kutch and, therefore, a notification
was necessary before it could be brought into force in any
part of Kutch. The Chief Conm ssioner issued a notification
on Novenber 28, 1950, bringing all the provisions of the
Bonbay Act into force throughout the whole of Kutch wth
i medi ate effect. The Chief Conm ssioner of Kutch under s.
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1 of the Bonbay Act, had powers to issue the notification
nmaki ng that Act operative in Kutch or in any part of Kutch
and those powers were not affected by Art. 239 O the
Consti tution. The notification was valid and the Act cane
into force in the parts of the State to which t he
notification nmade it applicable.

JUDGVENT:

CRI M NAL APPELLATE JURI SDICTION: Crimnal Appeal No. 33 of
1955.

Appeal under Articles 132 (1) and 134 (1) (c) of the
Constitution of India fromthe Judgment and Order dated June
30, 1954, of the Court-of Judicial Conm ssioner, Kutch in
Crimnal Revision Application No. 13 of 1952.

Porus A. Mehta and B. H. - Dhebar; for the appellant.

H J. Umigar, for the respondent.

1957. 'March 7. The Judgnent of the Court was delivered by
KAPUR J.-Two i nmportant questions arise for decision in this
case of ~a small magnitude and the State has filed this
appeal not for the purpose of obtaining a conviction but
because of the inmportance of the questions raised and
i mpl i cations of the judgnent

747

of the Judicial Commissioner. The respondent was convicted
of an offence under s. 12(a) of the Bonbay Prevention of
Ganbling Act (Act IV of 1887 hereinafter ternmed the Bonbay
Act) as applied to Kutch and was sentenced to a fine of Rs.
50 or in default sinple inprisonnent for 15 days . and for-
feiture of the anbunts recovered fromthe respondent at the
time of the commission of the offence. He took a' ' revision
to the Judicial Commi ssioner of Kutch, who hold that the Act
under which the respondent had been convicted had not. been
validly extended to and was not. in force in the State of
Kut ch. It is the correctness of this decision which has
been canvassed before us.

There was sufficient evidence against the respondent /which
was accepted by the trying nmagistrate; and if the Act was
validly extended to and was in operation in-the State of
Kutch, his conviction by the | earned magi strate was correct
and his acquittal by the |earned Judicial  Comm ssioner
erroneous.

On June 7, 1951, the respondent, it was alleged commtted
the offence he was charged with He was convicted by the
magi strate on July 26, 1951, and his revision to the
Sessions Judge was disnmissed. He then took a revision to
the Judicial Conm ssioner of Kutch who allowed his petition
on June. 30, 1954, and granted a certificate under ~ Arts.
132(1) and 134(1) of the Constitution.

Kutch before 1948 was what was called an I ndian State. The
Maharao of Kutch handed over the gover. nance of the  State
to the Dom nion of India on June 1, 1948 and thus the whole
adm nistration of the State passed to the Dominion and it
became a Centrally adm nistered area. On July 31, 1949, the
then Central Governnent issued under s. 4 of the Extra
Provincial Jurisdiction Act (Act XLVII of 1947), an order
called the Kutch (Application of Laws) Order, 1949. Under
cl. 3 of this order certain enactnents were applied to Kutch
with effect fromthe date of the comrencenent of the order.
One of these enactnments was the -Bonbay Act. Causes 4 and
6 of this order are inportant and nmay be quot ed;

748

4. "Except as otherw se specifically provided in the first
schedule to this order the enactnents applied by this order
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shal | be construed as if references therein to t he
authorities and territories mentioned in the first columm of
t he table hereunder printed were references to t he
authorities and territories, respectively, nment i oned
opposite thereto in the second colum of the said table.
TABLE.

1. Provi nci al Government, CGovernor The Chief Conm ssioner
of Kutch. or Chief Controlling Revenue Authority.
2. Gover nrrent The Central Governnent or the

Chi ef Conmmi ssi oner, as the con-
text may require.

3. Hi gh Court Court of the judicial Comm ssioner
Kut ch.
4, Provinces of India, any Province Kutch or any part
thereof of India or any part thereof.
5. The Province or Presidency of Kutch or any part
t her eof . Bombay or any part thereof.
6. " “Any Court may construe the provisions of any

enactment, rule, regulation, general order or byel aw applied
to Kutch —or any part thereof by ‘this order, wth such
nodi fi cations not affecting the ~substance as nay be
necessary or proper in the circumnstances."
On  August 1, 1949, Kutch became a Chief Commissioner’s
province under the States Merger (Chief Conmi ssi oner s
Provinces) Order, 1949. dCause 2(1)(c) of ‘this order is as
fol |l ows:
" As fromthe appointed day, the parts of States specified
in the Second Schedule to this order shall be  adninistered
in all respects as ' if they were ~a Chief Conmm ssioner’s
Province, and shall  be known as Chief Conmi ssi oner’ s
Province of Kutch."
The Second Schedul e gives the parts of the pre-1947 Indian
States which were to conprise the Chief Comnissioner’s
Province of Kutch. Under el. 4 of this Oder all |aws which
were in force including orders made under s. 4 of the Extra
Provincial Jurisdiction Act of 1947, were to continue in
force until replaced
On January 1, 1950, Merged States’ Laws Act (Act LIX of
1949), <cane into force. By this Act certain Central Acts
were extended to the province of Kutch
749
including the General Causes Act (Act X of 1897). On
January 26, 1950, the Constitution of India cane into force
and Adaptation of Laws Order, 1950, was promnul gated t he sane
day. Cause 4(1) of this order provides:
"Whenever an expression nentioned in colum 1 of the table
hereunder printed occurs (otherwise thanin a title or
preanble or in a citation or description of an enactnent) in
an (existing Central or Provincial Laws) whether an / Act,
Ordinance or Regulation nentioned in the Schedule to/ this
Order or not, then, unless that expression is by this Oder
expressly directed to be otherw se adapted or nodified, or
to stand wunnodified, or to be omtted, there shall be
substituted therefor the expression set opposite to it in
colum 2 of the said Table, and there shall also be made in
any sentence in which the expression occurs such
consequential anmendnents as the rules of granmmar nmay
require.”

The necessary portions of the table are:

Provi nce (except where it occurs

in any expression nentioned above) State

Provincial .............. State
Provi nces (except where it occurs in
any expression nentioned above). St at es

Clauses 15 and 16 in (Part 111)-Supplenentary, are as
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15. " Save as is otherwise provided by this Oder, al

powers which under any lawin force in India or any part
thereof were, inmediately before the appointed day, vested
in or exercisable by any person or authority shall continue
to be so vested or exercisable until other provision is made
by sone legislature or authority enpowered to regulate the
matter in question."

16. " Subject to the provisions of this Oder any
reference, by whatever formof words in any existing law to
any authority conpetent at the date of the passing of that
law to exercise any powers or authorities, or to discharge
any functions, in any part of India shall, where a
correspondi ng new aut hority has been constituted by or under
the Constitution, have

750

effect wuntil duly repealed or amended as if it were a
reference to that newauthority."

On Novenber 28, 1950 the Chief Commi ssioner of Kutch issued
the following notification

In exercise of the powers-vested in himunder section | of
the Bonbay Prevention of Ganbling Act, ' 1887 (I1V of 1887) as
applied to Kutch by the Kutch (Application of Laws) Order
1949 the Chief Comm ssioner has been pleased to order that
all the provisions of the said Act shall cone into force
t hroughout the whol e of Kutch with i mediate effect. "

On a consideration of all the Acts and Orders as well as the
above nentioned Adaptation of Laws Order, ‘of 1950, the
| earned Judicial Commisioner was of the opinion that ,-al
such powers vested in or_exercisable by any other person or
authority before 26-1-1950 <ceased to be so vested or
exerci sable by that person or authority ", and, therefore,
only the President, whether exercising the powers hinself or
t hrough the Chi ef Comm ssioner, could exercise the powers of
a State CGovernnment and the Chief Conmmissioner hinself ' could
not. H's finding therefore was that the Chief Commi ssioner
could not issue the above notification of Novenber 28, 1950.
In its appeal against the Order of acquittal by the |[earned
Judi ci al Commi ssioner, the State has rai sed two questions:
(1)that the Bonbay Act had been validly extended to and was
in force in the whole of Kutch because of the Kutch
(Application of Laws) Order, 1949 and thus any contravention
of that Act becane puni shable under the Act, and

(2) That even if the Bonbay Act was not thus extended to
Kutch, the Act becane applicable to the State of Kutch by
the issuing of the notification of Novenber28, 1950, and
therefore, the respondent was rightly convicted and the
conviction was wongly set aside by the |earned Judicia
Conmmi ssi oner .

In: order to decide the first contention we have to see
what is the effect of the various provisions of the Acts and

Orders above -referred to. Incl. 4 of the

751

Kutch (Application of Laws) Order, 1949, the words; used are
shall be <construed as if reference therein....... In —our

opinion all that these words nean is | shall be read as’ and
if that is how these words are understood then wherever in
the Bonbay Act the words ' Provincial Government’ are used
they have to be read as the Chief Commi ssioner of Kutch; the
word Government has to be read as the " Chief Conm ssioner
of Kutch"; and the Province or the " Presidency of Bonbay
as " Kutch or any part thereof ". If the Bonbay Act is so
read, then at the tine when the Constitution cane into force
the words Provincial Governnment or Government or Province or
Presi dency of Bonbay were no longer in the Act which had
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beconme applicable to the State of Kutch. On the other hand,
the words there nust be taken to be Chief Conmi ssioner of
Kutch, and Kutch or any part thereof, respectively. The
fallacy in the |l earned Judicial Comn ssioner’s judgnment lies
in this that due effect was not given to these words which
had becone substituted, but enphasis was laid on the words
"shall be construed as’ as if these words had been used for
the purposes of interpretation of the different words in the
Bonbay. Act rather than inmplying substitution of the
corresponding words. In this view of the matter cl. 2 (1)
(c) of the States Merger (Chief Conm ssioners’ Provinces)
Order, 1949 which provided for the admnistration of the
State of Kutch as if it was a Chief Conm ssioner’s Province,
woul d not affect the position nor would the extension of the
CGeneral Causes Act _under the Merged States’ Laws Act.
Clause 4 of the Adaptation of Laws Order, 1950 only
substituted in place of the words Province, Provincial and
Provi nces the words State or States, wherever they occurred
in any existing law, and the effect of cls. 15 and 16 of
that order was the continuance of the powers vested in the
authorities in whomthey had previously been vested. The
position which therefore enmerges on a conbined reading of
these various clauses is that in Bonbay Act, as applied to
Kutch, the words | Presidency of Bonbay’' were to be replaced
by the. words ’'Kutch or any part thereof’ and the |
Pr ovi nci al

752

Governnment’ by the | Chief Conmissioner of Kutch’ and the
powers which had been given tothe different authorities
under the different Acts were to continue to remain in the
person or persons in whomthey were already vested. As the
powers had been vested in the Chief Conmi ssioner under the
provi sions of these various Acts and Orders, they continued
to remain so vested and the Ceneral C auses Act did not have
any operational effect on these various words which were
used in the Bonmbay Act as nodified and applied to

Kut ch.

, SO understood, s. 1 of the Bonbay Act would read as
foll ows: -

" This Act may be cited as the Bonbay Prevention of Ganbling
Act, 1887. Al'l or any of its provisions my be extended
from tine to tine by the Chief Conm ssioner of Kutch by an
order published in the " Oficial Gazette " to any  |oca
area in Kutch or any part thereof."

The Chief Comm ssioner of Kutch may, fromtinme to tine, by
an order published as aforesaid, cancel or vary any order
made by it under this section.”

The portion of this section, viz.,

"It extends to the city of Bonbay, to the Island of
Sal sette, to all Railways and railway Station houses without
the said city and island and to all places not nore than
three nmiles distant fromany part of such station ' houses
respectively " would not continue in the Act as applied to
Kut ch because these parts are not in the State of " Kutch or
any part thereof " and cl. 6 of the Kutch (Application  of
Laws) Order, 1949 would cone into operation for
t he purpose.

It was then contended that by the mere application of the
Bonbay Act to Kutch it becane operative and cane into force
in the whole of Kutch. This argunent suffers from the
infirmty that in its application to Kutch's. 1 of the
Bonbay Act would have to be excluded which would be an
incorrect way of |ooking at the question. The true position
is that the whole of the -Act including amended s. 1 as
gi ven above, becane applicable to Kutch and therefore a
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notification
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,Wwas necessary before it could be brought into force in any
part of Kutch. It was applied to Kutch, but its provisions
were not in operation before the notification; and in our
opinion, the judgment of Baxi J. C. in Agaria Osman
Al arakhya v. The Kutch State (1) which has been followed in
the case now before us, to the extent that it dealt with the
necessity of a notification under s. 1 of the Bonbay Act,
was correctly decided; and therefore, the first contention
rai sed by counsel for the appellant is unsustainable and we
hold that wi thout a notification, the Bombay Act, could not
be held to have been validly applied to the State of Kutch.
This brings us to the second question, i.e., the validity of
the notification issued on Novenmber 28, 1950. The |earned
Judi ci al Commi ssi oner hel d:

" The Chief Conmi ssioner of a Part C State can act to such
extent ~as he is authorised by the President to do. These
being 'the provisions of the Constitution, the Bonmbay Act
nmust be construed wth the adaptation that the rule of
construction —mentioned inthe Kutch (Application of Laws)
Oder, 1949 is deleted. Hence, even if substitution of
expression as nmentioned in para 4 of the Adaptation of Laws
Order, 1950 is not made, the rule of construction nentioned
in the Kutch (Application of Laws) Oder, 1949 for
construing the expression | Provincial Government’' as the
Chi ef Commi ssioner, Kutch' does not survive. "

Article 239 of the Constitution relates to adninistration of
Part C States and provides:

" Subject to the other provisions of this Part, a State
specified in Part C of the First Schedule shall be
adnm ni stered by the President acting, to such extent as he
thinks fit, through a Chief Conm ssioner or a Lieutenant-
Governor to be appointed by him........ ... This Article has
been relied upon for urging that ina Part C State, the
administration had to be carried onby the President acting
through a Chief Conmissioner. But this does not take away
the powers of the Chief Comm ssioner given to himunder any
other Statute or

(1) A 1.R (1951) Kutch 9.

97
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O der. The Chief Commi ssioner of Kutch under s. | _of the
Bonbay Act, had the power to issue notifications naking that
Act operative in Kutch or any part of Kutch and those powers
wer e not affected by Art. 239 of t he Constitution
particularly because of el. 15 of the Adaptation of Laws
Order, 1950, which preserved these powers of the Chief
Conmi ssi oner. Therefore, the notification issued by the
Chi ef Commi ssi oner on Novenber 28, 1950 was valid and issued
under |legal authority; and the Act cane into force in the
parts to which the notification made it so applicable. We
have therefore, cone to the conclusion that the |earned
Judge was in error in holding that the notification was not
a valid one and in so far as that was the basis of the
acquittal of the accused, the judgnent under appea

must be set aside.

In the result the appeal of the State is allowed, the
judgrment of the |earned Judicial Comm ssioner acquitting the
respondent is set aside and that of the |earned Magistrate
sentencing himto a fine of Rs. 50 and sentence in default
and of forfeiture restored.

Appeal al | owed.
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