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ACT:

Arbitration Act, 1940: Sections 3 8: Schedule |: d ause

4: Arbitration-Di sagreenent between arbitrators--Differing
awards nmde by two arbitrators-Unpire entering reference-
Challenge to wvalidity of awards-Allegation of absence of

j oi nt del i berations and consul tations bet ween t he
arbitrators bef ore passi ng awar d- Hel d neeti ng of
arbitrators before passing award i's not inperative-Parties
to arbitration are not expected to know that j oi nt

del i berati ons had taken place between arbitrati ons-On
di sagreenent between arbitrators Unpire was entitled to
enter upon the reference.

Umpire-Expiry of time to pass award-Witten submi ssion
by parties-Categorical statement as to no objection for
extension of tinme to pass award-Held there was waiver of
objection to enter reference by the Unpire.

HEADNOTE

The appellant-Bank and the respondent-Conpany(Resp-1)
entered into an agreenent for sale of a property. Under the
agreenment the disputes between the parties were to - be
settled by arbitration. A dispute arose between the parties
and for its settlenment the appellant-Bank appointed a forner
Judge (Resp-2) while the respondent-company appointed a
menber of the Bar (Resp-3) as their arbitrators. Both the
arbitrators entered upon the reference, appointed the Umpire

(Resp-4), and heard the parties. Si nce there was
di sagreement between the two arbitrators both of them passed
their separate awards. In view of the differing awards nmade

by them the appellant-Bank requested the arbitrators to
refer the mtter to the Unpire. The respondent _Caonpany
objected to the Umire entering upon the reference on the
ground that the awards were nade wi thout joint deliberations
bet ween t he arbitrators, therefore the arbitration
proceedi ngs were vitiated.

In the proceedings before the Unpire counsel for both
the parties made witten subm ssion stating that though the
time to make the award has expired they have no objection
for extension of tine for the Umpire to nmamke the award.
Subsequently, the respondent-Conpany chal | enged t he

872
validity of the arbitration proceedings before the Madras
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H gh Court which held that since there was no joint
del i beration or consultation between the arbitrators before
of the passing the awards, the awards passed by the
arbitrators individually were invalid and the subsequent
proceedi ngs conducted by the Umpire were also not valid.
Accordi ngly, the Hgh Court remtted the matt er to
arbitrators to pass awards afresh.

In appeal to this Court, it was contended on behal f of
t he appel l ant Bank that the awards individually made by the
arbitrators and sent to the parties indicated that they
could not agree and, therefore, the Unpire was entitled to
enter upon the reference. In the alternative, if the awards
nmade by the arbitrators were not awards in law, the
arbitrators had allowed their time to expire without naking
an award in which event also the Umpire was entitled to
enter wupon the reference under Clause 4 of the First
Schedule to the Arbitration Act:

Al l'owi ng the appeal and setting aside the judgenent of
the H gh Court, this Court

HELD: 1. Parties to an arbitration cannot be expected to
know that joint consultations or deliberations had taken
pl ace between the arbitrators.

2. Regard nmust be had to the ordinary course of conduct
of j udi ci al and arbitration pr oceedi ngs, especially
considering the fact  that one of the arbitrators was a
fornmer Judge and the other was a nenber of the Bar
Di scussions do ordinarily take place during the course of
the argunents between counsel and the Judges or arbitrators.
Questions are asked by the Judges or arbitrators which would
i ndi cate their mnds to counsel and to each ot her
Di scussions also, ordinarily, take place between the Judges
or arbitrators inter se during the course of the hearings
and imediately before or after the sane. It is not,

therefore, inperative that arbitrators should neet upon the

conclusion of the hearings to discuss the matter and agree
to an award or agree to disagree in-that behalf.

3. Inthe instant case it is not in dispute that both
the arbitrators were present at all the neetings in the
arbitrati on proceedings. That there had been divergent

views expressed even during the <course of the present
arbitration hearings is clear fromthe letter witten by one
of the arbitrators to the other as well as from the fact
that the other arbitrator
873

gave his separate award. Thus, it is evident that there was
a di sagreenment between the arbitrators and the fact of such
di sagreement was conveyed to the parties when one of the
arbitrators sent them his award. Therefore, (the Umpire
becanme entitled to enter upon the reference.

4. The terns of the joint subnission nade by counse
for both the parties before the Umpire are wunqualified.
There is a categorical statement therein that they have no
objection to the extension of tine for the Umpire to  make
the award. Therefore, the respondent-Conpany nust be held to
have wai ved its objection to the entering upon the reference
by the Unpire.

Keshavsi nh Dwar kadas Kapadia etc. v.Ms I ndi an
Engi neering Conpany, [1972] 1.S.C. R 695; Allen Pering v.John
Keymer, 11l EER 406 (K. B.); Dalling v. Matchett, 125 E R

1138 [C.P.], Abu Ham d Zahir Ala v. Golam Sarwar, A.1.R 1918
Cal . 865;J. Kuppuswam Chetty v. B.V. Anantharamer & Anr.

(1947) 1 ML.J.297; WMamidi Appayya & Os. v. Yedan
Venkat aswami & O's., AIl.R 1919 WMidras 877; Sheodut t
v.Pandit Vishnudatta & Anr., A l.R 1955 Nagpur 116 and
W nterringham v.Robertson, [1858]27 L.J.Ex. 301, referred
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to.
Russel on Arbitration, 20th edn., referred to.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION : Civil Appeal No. 2945 of
1992.

From t he Judgnent and Order dated 8.7.91 of the WMadras
H gh Court in O P. No.58 of 1991

Kapil Sibal, H S Parihar and K. S. Parihar for the
Appel | ant .

V. A. Bobde, Mikul Midgal, C A Sundaram and T.Ray for
t he Respondents.

The Judgenent of the Court was delivered by

BHARUCHA, J. Leave to-appeal granted.

This is an appeal against the Judgnent and order of the
Madras -~ High Court whereby it ‘declared that arbitration
awar ds | gi ven on 7th-and 30th Decenber, 1989, by the 2nd and
3rd respondents respectively, in respect

874
of a dispute between the appellant and the first respondent,
wer e not valid; and that the subsequent pr oceedi ngs
conducted by the Umpire, the 4th respondent, were also not
valid. The order/ of the Madras High Court remtted the
matter to the 2nd and 3rd respondents to pass awards afresh
in the light of its observations.

An agreenent for the sale of five blocks of residentia
flats and a conmunity conplex, along with the |and, was
entered into between the appellant and the 1st respondent on
4th June 1984. dause 36 of the agreenent provided that
di sputes bet ween the parties would be resol ved by
arbitration; if the parties could not agree upon a ' conmmpn
arbitrator each would nominate an arbitrator, who  would
appoi nt an Umpire before entering upon the reference.
Di sputes having arisen the appellant appointed the 2nd
respondent, who was a forner Judge, and the 1st respondent
appointed the 3rd respondent, who was a nenber of ‘the Bar
as their arbitrators. The 2nd and 3rd respondents entered
upon the reference on 19th April 1988, appointed the 4th
respondent as unpire and heard the appellant and the Ist
respondent. On 7th Decenber 1989 the 2nd respondent made an
award holding the 1st respondent to be in breach of the
agr eenment with the appellant and gave consequenti a
directions. On 12th Decenber 1989 the 3rd respondent ~wote
to the 2nd respondent stating that he could not subscribe to
the award made by the 2nd respondent. He said that "for the
purposes of the record | shall wite a separate [ award..... "
he added, "W could have sat together and discussed nmatter
before witing the award even if our points of view or
judgrments therein varied or even if differed on any issues
or points for determination."” On 30th Decenber 1989 the 3rd
respondent made his award. He cane to a conclusion ‘quite
different fromthat arrived at by the 2nd respondent. The
| ast day upon which an award coul d have been made was 31st
Decermber 1989. On 3rd April 1990 the appellant requested the
2nd and 3rd respondents to refer the matter to the 4th
respondent as Unpire in view of the differing awards made by
them On 19th April 1990 the 1st respondent objected to the
4th respondent entring upon the reference. It stated that
the 2nd respondent had made is award wunilaterally and
wi thout any del eberations with the 3rd respondent. The 3rd
respondent had made his award on 31st Decenber 1989. Both
the awards had been made without joint deliberation and,
therefore, the arbitration proceedings were vitiated and
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there had to be afresh arbitration. A copy of this letter
was sent to the 4th respondent. On 19th Novenber 1990 the
4t h respondent entered upon

875
the reference as Umpire. Counsel on behalf of the appellant
presented his submissions to the 4th respondent in the
presence of the 1st respondent’s representatives and counse
on 22nd Decenber 1990 and 12th, 15th and 19th January 1991
On 26th January 1991, the argunments on behalf of the
appel | ant were concl uded and the natter was adjourned to 4th
February 1991 to enable counsel for the 1st respondent to
address the 4th respondent. In the neantine, on 17th January
1991, counsel for the appellant and the 1st respondent made
a witten submi ssion to the 4th respondent which noted that
his time to make the award expired on 18th January 1991 and
that the proceedings before him were in progress. The
subm ssi on stated, "The claimnt and the respondent have no
objection for _—extension of time by two nonths from 18th
January 1991 for the Unpire to make the Award." On 31st
January 1991 the 1st respondent filed the proceedi ngs before
the Mdras Hgh Court upon which the judgnent and order
under appeal were passed. It prayed for declarations that
the arbitration proceedings and awards passed therein were
invalid and unenforceable, that the arbitration agreenent
was invalid and unenforceabl e and had ceased to have effect
and that the reference to the 4th respondent was without
jurisdiction and invalid. The 1st respondent also prayed
that 4th respondent’s authority as Unpire be revoked and a
per manent injection be granted restraining the appellant and
the 2nd, 3rd and 4th respondents from proceedi ng to pass
any award or execute any award in respect of the reference
before the 4th respondent.

The High Court held that the case was "one in. which
adnmttedly there has been no joint del i berati on or
consul tation between respondent-2 and 3 before the passing
of the awards and, therefore, the award passed by
respondents 2 and 3 individually(in the circunmstances wll

becomre void." "It also stated that it was not possible to
hol d that the 1st respondent " had acquiesced in t he
conpetency of the reference to the 4th respondent. “In the

result, the Hi gh Court declared that the awards of the 2nd
and 3rd respondents were invalid and that the entering -upon
the reference by the 4th respondent and the subsequent
proceedi ngs conducted by himwere not valid. It remtted the
matter to the 2nd and 3rd respondents to pass awards _afresh
in the light of the observations it had nade.

M. Sibal, |earned counsel for the appellant, drew our
attention to Section 3 of the Arbitration Act, 1940, which
states that an arbitration agreenment unless a different
intention is expressed therein, shall be
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deemred to include the provisions set out in the | First
Schedule to the Act in so far as they are applicable to the
reference. Clause 4 of the First Schedule states that if the
arbitrators have allowed their tine to expire w thout naking
an award or have delivered to any party to the arbitration
agreenment or to the Unpire a notice in witing stating that
they cannot agree, the Umpire shall forthwith enter on the
reference in lieu of the arbitrators. In M. Sable's
subm ssion, the awards individually made by the 2nd and 3rd
respondents and sent to the parties indicated that they
could not agree and the 4th respondent was, therefore,
entitled to enter upon the reference as Umpire. In the
alternative, M. Sibal subnmitted, if the awards made by the
2nd and 3rd respondents were not awards in |law, the 2nd and
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3rd respondents had allowed their tine to expire without
nmaki ng an awards, in which event also the 4th respondent was
entitled to enter upon the reference. Qur attention was
invited by M. Sibal to the Judgnment of this Court in
Keshavsi nh Dwar kadas Kapadia etc. v. Ms Indian Engineering
Conpany, [1972] 1 S.C R 695, wherein the Court stated thus

"As to what constitutes disagreenent cannot be laid

down in abstract or inflexible propositions. It
will depend upon the facts of the case as to
whet her there was a
di sagreement............. Di sagreenment between the
arbitrators may take various shapes and forns. |In

the present case the arbitrators by reason of
attitude of a party.in correspondence addressed to
the arbitrators could not agree to proceed with the
matter. Wiere one of the arbitrators decline to act

and the other is left alone it will in a case of
this type anount to di sagreenent between the two
arbitrators in the present case, there was

di sagreenent between the arbitrators. Time to nake
the award al so expired. Therefore, from both points
of view the Urpire had authority to enter upon the
reference.”

M. V.A. Bobde~ , |learned counsel for t he 1st
respondent, submitted that there had to be, between the
arbitrators, a joint deliberation and application of mnd to
the case after the hearing was concluded. There had to be
such discussion because each arbitrator should have the
opportunity to change the other’s mnd.  Wen parties
selected the forumof joint arbitrators for resolution of
their differences they were entitled to have ‘a result
arrived at after discussions between the arbitrators.
Enphasis was laid by M. Bobde upon the authorities to which
we now refer.

877

In the matter of the arbitration between Allen pering
and John Keynmer, 111 E.R 406 (K. B.), a reference 'was made
to stevens and Vincent and such person or persons as they
should appoint. They appointed a barrister as Unpire.
Stevens and Vincent did not agree and the three  proceeded
with the reference. After the case had been heard, at a
neeting of the three the Umire stated the ternms of a
proposed award, to which stevens objected. After sone
di scussion Stevens left the other two to draw up the award
saying he would not joinin it if he could not change their
m nds. The three did not neet again. Afterwards, by a
m stake of Vincent's clerk, the draft of a proposed award
made by Vincent at an earlier stage of the case was sent to
Stevens. Stevens, considering it to be a draft of the /award
that was then proposed to be made, sent it to the Unpire
with witten objections. After this, and w thout any further
conmuni cation with Stevens, the other two executed the award
in the terms that they had proposed at the | ast neeting  of
the three. The award was objected to on the ground that it
had been nade by one of the arbitrators and Urpire without
any consultation with or intimation to Stevens. The |earned
Judges uphel d the objection. Lord Denman, C.J. after setting
out the facts, noted that Stevens had pl aced his objections
to the draft award that had been sent to himin witing but
the other two, without neeting himor considering how far
their view may be varied by the objections, executed an
award. They were bound to here what Stevens had to say. It
was only wupon full notice given to him that they were
entitled to proceed without him It is inmportant to note
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that Lord Denman, C J. said "If, after discussion, it
appears that there is no chance of agreement with one of the
arbitrators, the others may indeed proceed w thout him
Here, Stevens, the arbitrator appointed by Pering, always
took a view nore favourable to pering than the other
arbitrators; and on one occasion he said that he would have
no nore to do with the matter. Had that declaration been

acted on, | do not say that the award would not have been

valid. The sane vi ew was expressed by Coleridge. J. thus :-
"One of themrefused his assent. | do not say that
this mght not have authorised the others to
proceed wi t hout hi m but t hey got into

conmuni cati on with himagain, and he sent them his
objections. Now they either did or did not take
those objections into their consideration. If they
did not, the award is clearly bad for that reason
if they did, they ought to have consulted him upon
them before they made the award. Instead of this,

878
they made anot her award."

In Dalling v. Mtchett, 125 E/R 1138 (C.P), it was
held that when a cause is referred to three persons and if
they or any two of them are enmpowered to nake an award, an
award made by two of themis good if the third had notice of
the neetings. But if he had no such notice, then such an
award is bad.

The same principle was applied by the  Calcutta Hi gh
Court in Abu Hamid Zahir Ala v. Golam Sarwar, = A l.R 1918
Cal cutta 865, thus "

"....the presence of all the arbitrators at all the
neetings and above all at the last neeting, when
the final act of arbitration is done, is ‘essentia
to the validity of the award”.

The judgment quoted the then current edition of Russel
on Arbitration, which said

"As the arbitrators must all act, so nust they al
act together. They nust (each be present at |every
neeting; and the witnesses and the parties nmust be

examined in the presence of them all; for the
parties are entitled to have recourse to the
argunent s, experience and-_j udgnent of each

arbitrator at every stage of the pr oceedi ngs
brought to bear on the mnds of his fell ow Judges,
so that by conference they shall nutually assist

other in arriving at a just decision."
In J. Kuppuswam Chetty v. B.V. Anantharamer & Anr.,
(1947) 1 ML.J. 297, the court held that it~ was well
established that whilst an arbitration agreenent m ght

provi de that the decision of the mmjority of the
arbitrators would prevail, nevertheless the law required
t hat al | t he arbitrators mnust gi ve their united

consideration to all matters arising in the arbitration
whi ch had been referred to them

In Mam di Appayya & Os. v. Yedan Venkataswam & Ors.,
A l.R 1919 Madras 877, a |earned Single Judge held that for
a final award by arbitrators to be valid it was essentia
that all the arbitrators should have been present at all the
neetings, including the last, that witnesses should have
been examined in the presence of all and that all should
have consulted together as to the form that their award
shoul d t ake.

879

The last of the judgnents referred to is Sheodutt .
Pandit Vishnudatta & Anr., A/ l.R 1955 Nagpur 116. This was
a case, where, upon the facts, it appeared to the Court that
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one of the five arbitrators had domi nated the proceedings
and taken undue advantage of the fact that two arbitrators
were illiterate. The court was left "with an uneasy feeling
that all the arbitrators did not jointly deliberate in the
proceedings or in the making of the award" and held that
there had been such a "m shandling of the arbitration" as to
result in substantial mscarriage of justice, for which
reason the award was set aside.

Before we proceed further we nust note that the

rel evant passage in Russell on Arbitration, 20th Edn., now
reads "All the arbitrators nust act together. As they nust
all act, so they nmust all act together. They nust each be

present at every neeting; and the witnesses and the parties
nust be examined in the presence of themall

Al nust make award together. \Where there are two or
nore arbitrators, all should execute the award at the sane
time and place. If they do not, the award my be
invalidated, but as the objectionis one of a form
character, if  no other objection is shown, the Court may
remt the award to the arbitrators for correction".

Wiile on Russell on Arbitration, we may refer with
advantage to the di scussi on on  what constitutes
di sagreement. It is-said, "The question what constitutes
such a di sagreenment ‘between arbitrators as will entitle the
Umire to make an award........... is one wupon which no
definite rule can be laid dowmn. It has been held that there
was such a disagreenment where one of the arbitrators
declined to proceed further with the case and al so where one
arbitrator refused to permt certain evidence to be produced
which his fellow arbitrator declared to be essential, and in
anot her case it was decided that non-agreenent on. inportant
points was equivalent to disagreenent”™. One of the cases
referred to by Russell in this context is~ Wnteringham wv.
Robertson, [1858] 27 L.J. Ex. 301. A submission provided
that the matters in difference should be referred to two
arbitrators, and in case they should not agree it should be
awful for themto appoint another person to be Unpire or to
concur wth themin considering the matters referred. The
arbitrators appointed an Umpire, who sat with t hem
t hroughout the reference. On the arbitrators submitting
their views to the Unpire, it appeared that they were not
agreed on inportant points, and

880
the Unpire formed the opinion that there was no |ikelihood
of their agreeing. The Urpire then nade his award in favour
of the plaintiff. The defendant objected to the award on the
ground that it had been made before the arbitrators had
di sagreed. It was held that the non-agreenent of. the
arbitrators was equivalent to disagreenment’ that. on  their
non-agreenment as to sone of the matters in dispute the
Umpire could nake an award as to all these matters, and that
hi s award shoul d be enforced.

In the present case it is not in dispute that the 2nd
and 3rd respondents were present at all the neetings in the
arbitration proceedings. It is urged that there had been  no
joint deliberation and application of nmind by themso that
it cannot be said that there was any disagreenent between
them and the 4th respondent was, therefore, not entitled to
enter upon the reference.

Regard nust be had, in our view, to the ordinary course
of conduct of judicial and arbitration pr oceedi ngs,
especially considering the fact that one of the arbitrators
was a former Judge and the other was a nmenber of the Bar
Di scussions do ordinarily take place during the course of
the argunents between counsel and the Judges or arbitrators.
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Questions are asked by the Judges or arbitrators which would
indicate their nminds to counsel and to each ot her
Di scussions also, ordinarily, take place between the Judges
or arbitrators inter se during the course of the hearings
and imediately before or after the sane. It 1is not,
therefore, inperative that arbitrators should neet upon the
conclusion of the hearings to discuss the matter and agree
to an award or agree to disagree in that behalf.

That there had been divergent views expressed even
during the course of the present arbitration hearing is
clear fromthe letter witten by the 3rd respondent to the
2nd respondent for he says, "W could have sat together and
di scussed mmtters before witing the award even if our
points of view or judgnents varied or even differed on any
i ssues or point for determination." That the 2nd respondent
wote out his own award indicates that he had no doubt in
his mnd that the differences between him and the 3rd
respondent, about the case before themwere irreconcilable.
As has been said, disagreenent can take a variety of fornmns.
Upon the facts of this case we are of the view that there
was a di sagreement betweenthe 2nd and 3rd respondents; the
facts of such di sagreenment was conveyed to the parties when
the 2nd respondent sent them his award and the 4th
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respondent then becone entitled to enter upon the reference
as Unpire.

W think that the H gh Court was not justified in
placing reliance ‘upon the fact that there was no plea on
behal f of the appelllant that there was a joint consultation
bet ween the 2nd and 3rd respondents after the subm ssion of
the argunents by both sides and before the passing of the
award by the 2nd respondent, which, in its view, established
t hat there was "no joint del i berati on or united
consi deration" by the 2nd and 3rd respondents. Parties to an
arbitration cannot be expected to know that such 'joint
consul tations or deliberations had taken place between the
arbitrators

M. Sibal drew our attention to the witten subni ssion
nmade by counsel on behalf of the appellant and the 1st
respondent to the 4th respondent extending time for him to
make the award. In M. Sibal’s submssion, there was a
categoric statement therein that the 1st respondent had no
objection to the extension of such tine for the 4th
respondent to nmake the award, whereby the 1st respondent “had
wai ved its objection to the 4th respondent entering upon the
reference as Umpire. M. Bobde subnitted, on the other hand,
that the protest made by the 1st respondent about the 4th
respondent entering upon the reference as Urpire continued.
In his subnmission, the 1lst respondent could not have  acted
ot herwi se because the authorities laid down that it is not
open to a party to abstain from appearing before an
arbitrator or Unpire, although he objects to that arbitrator
or Unpire having entered upon the reference. The authorities
do not say that the party so objecting is obliged to extend
the tinme for the arbitrator or Unpire to nake the award. At
any rate, the agreenent to extend the tine for the 4th
respondent to nake the award shoul d have been qualified by
the Ist respondent and should have reserved to it the right
to agitate its objection to t he 4t h respondent’s
jurisdiction. The terns of the joint submssion nade by
counsel for the appellant and the 1st respondent to the 4th
respondent are wunqualified and we think that, in the
circunstances, the 1st respondent nust be held to have
wai ved its objection to the entering upon the reference by
the 4th respondent as Unmpire.
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In this view of the matter the appeal is allowed, the
judgrment and order of the Madras High Court dated 8th July
1991 is set aside and the petition and application filed by
the 1st respondent are disnissed. The 1st respondent shal
pay to the appellant the costs throughout.

T.N A Appeal al | owed.
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