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ACT:
Sal es tax-Sale and contract of Wirk and service-Distinction
and tests.

HEADNOTE

The respondent-conpany was running the business of a
hotelier and was registered as a dealer under the Punjab
CGeneral Sales Tax Act, 1948. It applied fora declaration
that it was not liable to sales-tax in respect of  neals
served to the guests staying in the hotel on the grounds
that : (1) the hotel receives guests primarily for the
purpose of lodging; (2) when so received the mnanagenent
provides himw th a nunber of amenities including nmeals at
fixed hours, incidental to such lodging and with a view to
render hi-, stay confortable; (3) the transaction bhetween
the respondent and the guests is one for the latter to/ stay
and not one of sale of food stuffs supplied; (4) “the bil
given by the respondent and paid by the guest is one and
i ndivisible, being a fixed anbunt per day during his stay in
the hotel and does not consist of separate items in respect
of the several anenities furnished to him and (5) the
transaction does not envisage any sale of food since the
guest cannot denand a rebate or deduction if he were to m ss
a neal or meals nor is he entitled to carry away or dea
with, in any manner, the food served on his table if a part
of it is not consumed.

The departnent rejected the conpany's application but the
High Court allowed its wit petition

Di sm ssing the appeal to this Court,

HELD : The transaction is one essentially of service in the
performance of which and as part of the anenities incidenta
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to that service, the hotelier serves neals at stated hours.
The Revenue, therefore, was not entitled to split up the
transaction into two parts one of service and the other of
sale of food stuffs and to split up the bill charged as
consisting of charges for |odging and charges for food
stuffs served with a viewto bring the latter under the Act.
[947 F-G

The distinction between a contract of sale and a contract of
work and service is fine especially when the contract is a
conposite one involving both. In considering whether a
transaction is a sale falling within the purview of sal es-
tax it is necessary to determne the nature of the contract
involved on the facts of each case. A contract of sale is
one whose nain object is the transfer of property and
delivery of possession of a chattel to the buyer; but the
nmere passing of property inan article or commodity during
the course of the performance of a transaction does not
render /it a transaction of sale when there is no intention
to sell ~‘and purchase. Wen the principal object of work
undert aken by the payee of the price is not the transfer of
a chattel qua chattel the contract is one of work and
[ abour. The test is whether or not the work or |abour
bestowed ends in anything that can properly beconme the
subj ect of sale; neither the ownership of the materials nor
the val ue of the skil

938

and |abour as conpared with the value of nmaterials is
concl usi ve, al though such matters nay be  taken into
consi der ati on. In every case the court would have to find

out what is the primary object of the transaction and the
intention of the parties while entering into it. [942 DG
944 F-G  H

The transaction in the present case is one-and indivisible,
nanely, one of receiving a custoner in the hotel to ' stay.
The bill is not capable of being split up into one for
resi dence and another for sale of neals. Ameni ti es
including neals, are part and parcel of the service which

inreality, is the transaction between the parties. Even if
it was to be disintegrated the supply of neals during such
stay does not constitute a separate contract of sale, since
no intention on the part of the parties to sell and purchase
the food stuffs supplied during neal tinme can be spelt out.
[945 G H, 946 A-C

Madras v. Gannon Dunkerley & Co. Ltd., [1959] S.C R 379,
Mohanl al Jogani Rice & Atta MIls. v. Assam[1953] 4 S. T.C
129, Masanda & Co. v. Commissioner of Sal es-tax, [1957] 8
S.T.C. 370, United Bl eachers Ltd. v. Mdras, (1960) 9 S. T.C
278, Krishna & Co. Ltd. v. Andhra Pradesh, [1956] 7 S.T.C
26, Patnaik & Co. v. Orissa, [1965] 16 S.T.C. 364, Andhra
Pradesh v. @untur Tobaccos Ltd. [1965] 2 S.C R 167 and
English Law and United States Law, referred to.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Givil Appeal No. 1207 of 1968.
Appeal by special |eave fromthe judgnment and order dated
May 10, 1967 of the Punjab and Haryana Hi gh Court in Letters
Pat ent Appeal No. 159 of 1966.

V. C. Mahajan and R N. Sachthey, for the appellants.

M C. Setalvad, M C. Bhandare, Rameshwar Nath, T. R
Bhasin and Lalit Bhasin, for the respondent.

The Judgnent of the Court was delivered by

Shelat, J. The respondent-conpany carries on business as
hoteliers and conducts several hotels including the ' Ceci
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Hotel’ at Sima. Besides conducting hotels, it also carries
on restaurant business. As part of its business as

hoteliers, the conmpany receives guests in its several hotels
to whom besides furnishing lodging, it also serves severa

ot her anenities, such as public and private room bath wth
hot and cold running water, linen, meals during stated hours
etc. The bill tendered to the guest is an all inclusive
one, that is to say, a fixed amount for the stay in the
hotel for each day and does not contain different itens of
each of the aforesaid anenities. That is, however, not the
case in its restaurant business where a custoner takes his
meal consisting either of itenms of food of his choice or a
fixed menu. The primary function of such a restaurant is to
serve neals desired by a custoner, although along with the
food, the custoner gets certain other anenities also, such
as service, linen etc. The bill which

939

the customer pays is for the various food itens which he
consunmes ~/or at a definite rate for the fixed nenu, as the

case may be, which presumabl y takes into account service and
ot her related anenities.

The respondent - conpany, as- such hoteliers, has been
regi stered as a dealer under the Punjab General Sales Tax
Act, XLVI of 1948 and has been filing quarterly returns and
payi ng sal es tax under that Act.

On  Septenber 2, 1958 the conpany applied for a declaration
that it was not liable to pay sales tax-in respect of neals
served in the said Cecil Hotel to the guests coming there
for stay. |In support of its plea, the conpany  raised the
followi ng contentions : (1) that the, hotel receives guests
primarily for the purpose of |odging, (2) that when so
received, the managenent provides himwith a nunber of
amenities incidental to such lodging and with a wview to
render his stay in the hotel confortable including nmeals at
fixed hours, (3) that the transacti on between the conpany

and such a guest is one for the latter to stay and not one
of sale of food stuffs supplied as one of the incidenta

anenities, (4) that the bill given by the conmpany and paid
by the guest is one and indivisible, that is, a fixed anount
per day during his stay in the hotel and does not consist of
separate itens in respect of the several anenities furnished
to him including neals served to him and (5) that the
transaction so entered into does not envisage any sale of
food since the guest cannot demand a rebate or deduction if
he were to miss a neal or neals, nor is he entitled to carry
away or deal wth in any nmanner the food served at his
table, if a part of it remains unconsuned. 1t is, on the
ot her hand, the managenent which has the right to deal wth
such unconsunmed remminder as it likes. Such a position

therefore, is inconsistent wth a sale under which the
property in the whole nust pass to the purchaser, ~—and who
can deal with the remainder in any nmanner he |ikes.

The Sal es Tax Oficer rejected the conmpany’ s application on
the ground that the transaction Wi ch takes place between
the nmanagenent and a resident guest takes in both [ odging
and boardi ng and the hotel charges include consideration for
bot h. A revision under S. 21 of the Act by the conpany to
the Commi ssioner net the sanme fate. The conpany then filed
a wit petition for an order quashing the said decision as
also the notices issued by the Sales Tax authorities wunder
the Act. The grounds put forward in the wit petition were
al nost the sane which the conpany had previously urged in
its application for declaration.

There was no dispute regarding the facts stated in the wit
petition and particularly with regard to the fact that the
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transac-
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tion which a visiting resident enters into with the

managenent is one and indivisible, that the bill charged on

him is |ikewi se one and indivisible, that the charges are

for each day of stay, and that that being so, the bill was

i ncapable of being split up into separate charges for each
of the anenities furnished and avail ed of by such a visiting
resi dent. The dispute was as to the nature of t he
transaction and whether such transaction included sale of
food stuff supplied at various nmeals supplied to such a
cust omer .

The High Court, on a consideration of the argunents urged
before it and relying mainly upon the decision of this Court
in Mudras v. Gannon Dunkerley and Co. Ltd.(,’), to the

effect that where a transaction is one and indivisible it
cannot be split up so as to attract the Sales Tax Act to a
part of it , allowed the wit petition. It held that a
transacti on betweena hotelier and his resident visitor did
not involve a sale of food when the forner supplied neals to
the latter as one of the amenities during his residence, and
that if there was one inclusive bill, it was incapable of
being split up in the absence of any rates for the neals
agreed to between the parties as part of the transaction
between the two. The H gh Court also held that the
transaction was prinmarily one for |odging, that the board
supplied by the managenent ampunted to an anenity consi dered
essential in these days in all properly conducted hotels,
and that when so supplied, it could not be said to
constitute a sale every tine a neal was served to such a
resident visitor. This appeal, by special leave, is filed
against this view of the H gh Court.

The question in this appeal, it woul d appear, arises in the
present formfor the first time. There are, therefore, no
previous decisions to guide its determnation. It would,

however, be hel pful to consider certain decisions both of
this Court as also of the Hi gh Courts, in which different
types of transactions which cane up before them for
consi deration in sales tax cases have been dealt” with and
whi ch night throw some |ight upon the probl embefore us.

In a case arising under the Assam Sal es Tax Act, 1947 though
there was no express sale in respect of gunny bags in which
rice, an exenpted comobdity, was supplied to Government,

they were held to formassessable turnover. There was,
however, in that case evidence that the assessees had
charged the Governnent for those bags (Mhanlal Jogani Rice
& Atta MIls V. Assam) (2).

In D. Masanda and Co. v. Comm ssioner of Sales Tax(3), the
guesti on was whet her photographic materials inmported and

(1) [1959] S.CR 379.

(3) [1957] 8 S.T.C. 370.

(2) [1953] 4 S.T.C. 129.
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used in the process of manufacturing photographic work,
copi es of which were supplied by the assessee to a custoner,
was a transaction involving sale of those materials. The
H gh Court held that such a transaction did not cease to be
a sale nmerely because the materials were not sold directly
in their original formbut in another form formng the,
conponents of the finished product, namely, the copies of
the photograph, and that the transaction was not nerely the
performance of skilled services but the supply of finished
goods. This was, however, a border I|ine case. The
transaction mght well be considered as one of service,
during performance of which, a transfer of certain
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materials, in respect of which there was no contract for
sale, either express or inplied, may be said to have taken
pl ace. An illustration of such a kind is furnished by the
case of United Bleachers Ltd. v. Madras(l). In that case
the assessee bleached and dyed, calendered, pressed and
f ol ded unbl eached yarn and cl oth manufactured by his custo-
nmer textile mlls. The bills issued by the assessee
contained, (a) bleaching charges, and (b) <charges for
stitching, folding, stamping, baling etc., but did not
contain separately charges for the materials used for those

purposes. The Revenue contended that there was transfer of
those materials and separately assessed the charges of those
material s hol ding that ' though the assessee did not
specifically deal in those naterials, a portion of the
profit earned in the business of bleaching and cal endering
could legitimately be attributed to the packing naterials
and t he transaction involved a sale of them for
consi deration. On a reference, the H gh Court held that the
case was one of contract of service as distinguished from a
sale of ‘a principal commodity, such as rice in Assam case
(supra) and salt in Varasuki and Co. v. Madras(l) On the
ot her hand, where a contract i's to supply such commodity in
a packed condition, it could be inferred, though the
contract mght not be express that the intention of the
parties was to give and accept delivery of the goods in a
packed condition and not to take the ~principal comodity
alone so that in the contract of sale of such a comodity
there was inplicit the sale of packing material as well.
Even in a contract of service such as bleaching and
cal endering where the goods after such processing are
delivered packed a sale of packing, materials is possible,
quite apart fromthe contract of service. The question in
such cases woul d be one of evidence, whether there is such a
contract beside the one of service.” Were however there are
no such distinct contracts and the contract is one and
i ndivisible, the essential part of which is one of service,
packing would be part of or incidental to the service, and
unl ess an intention to charge for the materials used in the
packi ng can be spelt out, the Revenue woul d not be

(1) [1960] 9 S.T.C. 278.

(2) [1950] 2 S. T.C. 1.
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entitled to split up the contract, estinmate approxinmately
the charges for such materials and treat themas chargeable
on the nere ground that the transaction involved transfer of
packing materials, whose value nust have been taken into
consi deration while fixing charges for the service. Such an
i mplied contract of supply of packing materials was inferred
in a contract of service, nanely, drying raw tobacco in
Krishna and Co. Ltd. v. Andhra Pradesh But the decision in
that case did not rest on there being a transfer of - packing
materials in favour of the custonmer. There was evidence
that such a transfer was for consideration, inasmuch as the
amounts charged as renuneration for service also contained
charges for the packing materials though such charges were
not separately shown in the assessee’s accounts. 1In such a
state of evidence it would be possible for the Court to
infer a separate inplied contract of sale of packing
materials and not as part of the service of drying raw
tobacco and delivering it in packed condition

The difficulty which the Courts have often to neet with in
construing a contract of work and | abour, on the one hand,
and a contract for sale, on the other, arises because the
di stinction between the two is very often a fine one. Thi s
is particularly so when the contract is a conposite one
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i nvol ving both a contract of work and | abour and a contract
of sale. Nevert hel ess, the distinction between the two

rests on a clear principle. A contract of sale is one whose
mai n object is the transfer of property in, and the delivery
of the possession of, a chattel as a chattel to the buyer.
VWere the principal object of work undertaken by the payee
of the price is not the transfer of a chattel qua chattel,
the contract is one of work and | abour. The test is whether
or not the work and | abour bestowed end in anything that can
properly beconme the subject of sale; neither the ownership

of materials, nor the value of the skill and |abour as

conpared with the value of the materials, is conclusive,
al though such matters may be taken into consideration in
determining, in the circunstances of a particular case,

whet her the contract isin substance one for work and | abour
or one for the sale of a chattel (1).

In Patnaik and Co. v. Orissa (3), a difference of opinion
arose because of the fine distinction between the two types
of contract. ~The contract there was for constructing and
fixing bus~ bodies on the chassis supplied by the Oissa
CGover nrent.. The contract, infer alia, provide that the
appel lants were to construct the bus bodies in the nost
substantial and workmanl i ke manner

(1) [21956] 7 S.T.C/ 26. (2) Halsbury's Laws of England, 3rd
Ed. Vol. 34, 6-7.

(3) [1965] 16 S.T.C. 364.
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both as regards naterials and otherwi se in every respect in
strict conpliance with the specifications and should deliver
them to the CGovernor on or ~before the .dates specified
therein. The mpjority rejected the contention that that was
a contract of work and | abour and held that the transaction
was one of sale. The question primarily was one of
construction of the contract, and the majority held that
both the agreenent and the sale related to one Kkind of
property, nanely, the bus bodies. The reason for so.
hol ding was stated to be that it was clear fromthe contract
that the property in the bus bodies did not pass ‘on /their
bei ng constructed on the chassis, but only when the vehicles
including the bus bodies were delivered. Such a contract
was unlike a building contract or a contract under which a
novable is to be fixed on to another chattel or on the land,
where the intention plainly is not to sell that article but

to inmprove the land or the other, <chattel and t he
consideration is not for the transfer of the chattel but for
the work and | abour done and the materials furnished. The

contract in question was to manufacture a bus body and fix
it on the chassis supplied and transfer the ‘bus body so
constructed for consideration

In Madras v. Gannon Dunkerley and Co. Ltd.(1) the main
guestion was as regards the vires of the Mdras  Cenera

Sal es. Tax Act, 1939, as anmended by Madras Act XXV of 1947
which w dened the definition of "sale by including, ‘inter
alia, init a transfer of property in the goods involved in
the execution of a works contract. Under this definition

the Sal es Tax authority brought into chargeable turnover the
materials used in the constructi On works carried out by the
conpany. This Court held that a power to enact a law with
respect to tax on sale of goods under entry 48 of List 11 in
the 1935 Constitution Act must, to be intra vires, be one
relating in fact to a sale of goods and that a Provincia

Legislature could not, in the purported exercise of its
power, tax transactions which were not sales, by enacting
that they should be deened to sales, that to construe a
transaction as sale there should be an agreenent relating to
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goods to be supplied by passing title in those goods, and
that it was of the essence of such a concept that both the,
agreement and the sale should relate to one and the sane
subject matter. The conclusion arrived at was that in a
building contract, even if it were to be disintegrated,
there was no passing of title in the materials as novables
in favour of the other party of the contract. The contract
was one and indivisible, there was no sale of materials, and
consequently, there was no question of title to t he
materials used by the builders passing to the other party to
the contract. Even where the thing produced under a
contract is novable property, the materials in-

(1) [1959] S.C.R 379.

944

corporated into it mght pass as a novable. But there would
be no taxable sale if there was no agreenment to sell the
materials as such. In arriving at this conclusion, the

Court relied upon Appleby v. Myres(1l) and the observations
of Bl ackburn,” J., at 659-660 of the report to show that
thread stitched into a coat which is under repair becones
part of the coat, but in a contract for repairing the coat
the parties surely did not enter into an agreenent of sale

of that thread. In Andhra Pradesh v. QGuntur Tobaccos
Ltd.(2), the transaction was for redrying t obacco
entrusted to the respondent-conpany by its custoners. The

process involved the keeping of the nvisture content of
tobacco | eaf at a particular level and for that purpose the

leaf had to be packed in bales, “in water-proof packing
material, as it emerged fromthe reconditioning plant. The
tobacco was then returned to the custonmer packed . in costly
packing material. In the, conmpany’'s charges for  redrying
there was no separate charge for the value of such ' packing
mat eri al . It was held that the redrying process could not
be conpleted without the use of the packing material, that

packing formed an integral part-of that process, and that
al though the redried tobacco was returned together with the
packing materials there was no sale of those naterials as
there was no intention on the part of the parties'to enter
into any transaction of sale as regards those  materials.
The nmere fact that in such a contract of work or ~service
property in goods which belonged to the party performng
service or executing the work stands transferred to the
other party is not enough. To constitute a taxable  sale,
the Revenue has to establish that there was a sal e, distinct
from the contract of work or service, of the property so
passing to the other party.

Thus, in consider whether a transaction falls wthin the
purview of sales tax it beconmes necessary at the threshold
to determne the nature of the contract involved in such a
transaction for the purpose of ascertaining whether it
constitutes a contract of sale or a contract of —work or
service. If it is of the latter kind it obviously would not
attract the tax. Fromthe decisions earlier cited it
clearly energes that such determ nation depends in each case
upon its facts and circunstances. Mere passing of property
in an article or commpbdity during the course of the
performance of the transaction in question does not render
it a transaction of sale. For, even in a contract purely of
work or service, it is possible that articles may have to be
used by the person executing the work and property in such
articles or mterials nmay pass to the other party. That
woul d not necessarily ,convert the contract into one of sale
of these materials. in ,every case the Court would have to
find out what was the primary

(1) [1867] L.R 2C. P.651
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(2) [1965] 2 S.C.R 167.
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object of the transaction and the intention of the parties
while entering intoit. It may in some cases be that even

while entering into a contract of work or even service,
parties mght enter into separate agreements, one of work
and service and the other of sale and purchase of nmaterials
to be used in the course of executing the work or perform ng
the service. But, then in such cases the transaction would
not be one and indivisible, but would fall into two separate
agreements, one of work or service and the other of sale.
VWhat precisely then is the nature of the transaction and the
intention of the parties when- a hotelier receives a guest
in his hotel ? Is there in that transaction an intention to
sell himfood contained in the nmeals served to him during
his stay in the hotel ? It stands to reason that during
such stay a well equipped hotel Wuld have to furnish a
nunber of amenities to render the custoner’s st ay
confortable. In the supply of. such anenities do the
hotelier ‘and his custonmer enter into several contracts every
time an anenity is furnished ? Wien a traveler, by plane or
by steam ship, purchases his passage-ticket, the transaction
is one for his passage from one place to another. [f, in
the course of carryi'ng out that transaction, the traveler is
supplied wth drinks or neals or cigarettes, no one would
think that the transaction involves separate sales each tine
any of those things is supplied. The transaction is
essentially one of carrying the passenger to his destination
and if in performance of the contract of carriage sonething
is supplied to him such supplyis only incidental to that
services, not changing either the pattern or the nature of
the contract. Simlarly, when clothes are given for washing
to a laundry, there is a transaction which essentially
i nvol ves work or service, and if the laundery man stitches a
button to a garment which has fallen off, there is no sale
of the button or the thread. A nunber of such cases
i nvol ving incidental uses of materials can be cited. none of
which can be said to involve a sale as part of ‘the main
transacti on.

The transaction in question is essentially one and
indivisible. namely, one of receiving a custonmer in the
hot el to stay. Even if the transaction is to be
disintegrated, there is no question of the supply of  neals
during such stay constituting a separate contract of sale.
since no intention on the part of the parties to sell and
purchase food stuff supplied during neal times can be
realistically spelt out. No doubt, the customer, during his
stay, consumes a nunber of food stuffs. It may be possible
to say that the property in those food stuffs passes /from
the hotelier to the customer at least to the extent of the
food stuffs consuned by him Even if that be “so, nere
transfer of property, as aforesaid, is not conclusive and
does not render the event of such supply and con-

946

sunption a sale, since there is no intentionto sell -and
purchase. The transaction essentially is one of service by
the hotelier in the performance of which neals are served as
part of and incidental to that service, such anenities being
regarded as essential in all well conducted nodem hotels.
The bill prepared by the hotelier is one and indivisible,
not being capabl e by approxi mati on of being split wup into
one for residence and the other for meals. No doubt, such a
bill would be prepared after consideration of the costs of
neals, but that would be so for all the other anenities
given to the customer. For exanple, when the custoner uses
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a fan inthe roomallotted to him there is surely no sale
of electricity, nor a hire of the fan. Such anenities,
including that of neals, are part and parcel of service
which is in reality the transacti on between the parties.
Even in the case of restaurants and other such places where
customers go to be served with food and drink for inmediate
consunption at the prem ses, two conflicting views appear to
prevail in the American courts. According to one view, an
inmplied warranty of whol esoneness and fitness for hunan
consunption arises in the case of food served by a public
eating place. The transaction, in this view constitutes a
sale within the rules giving rise to such a warranty. The
nature of the contract in the sale of food by a restaurant
to custonmers inplies a reliance, it is said, on the skil
and judgnent of the restaurant-keeper to furnish food fit
for human consunption. The other viewis that such an
i mplied warranty does not arise.in such transactions. Thi s
view is based on the theory that the transaction does not
constitute a-sale inasnmuch as the proprietor of an eating
pl ace does not sell but "utters" provisions, and that it is
the service that is predominant, the passing of title being
nerely incidental (',’). ~The two conflicting views present a
choi ce between liability arising froma contract of inplied
warranty and for negligence in tort, a choice indicative of
a conflict, in the words of Dean Pound, between socia
interest in the safety of an individual and the individua
interest of the supplier of food. The principle accepted in
cases where warranty has been spelt out was that even though
the transaction is not a sale, the basis for —an inplied
warranty is the justifiable reliance on the judgnent or

skill of the warrant or and that a saleis not the only
transaction in which such a warranty can be i nplied. The
relationship between the dispenser of food and one who
consunes it on the prenmses is one of contractua

rel ationship, a relationship of such a nature that an
inmplied warranty of whol esoneness reflects the reality of
the transacti on i nvol ved and( an expr ess obl i gation
understood by the parties in the sense that the  custoner
does, in fact, rely upon such dispenser

(1) Corputs Juris Section, Vol 77,1215-1216.
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of food for nmore than the use of due care. (see Cushing v-
Rodman(1) . A representative case propoundi ng the opposite

viewis the case of F. W Wolworth Co. v. Wlson(2), citing
Ni sky v. Childs Co.(3), wherein the principle accepted was
that such cases involved no sales but only service and that
the di spenser of food, such as a restaurant or a drug store
keeper serving food for consunption at the prem ses did not
sell and warrant food but uttered and served it and was
liable in negligence, the rule in such cases being caveat
enpt or.

In Engl and, a hotel under the Hotel Proprietors Act, 1956 is
an establishment held out by the proprietor as offering
food, drink, and if so required, sleeping acconmpdation
wi thout special contract, to any traveller presenting
hi nsel f and who appears able and willing to pay a reasonabl e
sum for the services and facilities provided. Thi s
definition, which is also the definition, of an inn, stil
excludes, as fornerly, boarding houses, |odging houses and
public houses which are nerely al ehouses and in none of
which there is the obligation to receive and entertain
guests. An innkeeper, that is to say, in the present days a
hotel proprietor, in his capacity as an in keeper is, on the
ot her hand, bound by the common |aw or the custom of the
realm to receive and lodge in his inn all coners who are
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travellers and to entertain them at reasonable prices
wi t hout any special or previous contract unless he has sone

reasonabl e ground of refusal (4) . The rights and
obligations of hotel proprietors are governed by statute
which has nore or less incorporated the comon | aw. The

contract between such a hotel proprietor and a traveller
presenting hinself to himfor lodging is one which is
essentially a contract of service and facilities provided at
reasonabl e price

The transaction between a hotelier and a visitor to his
hotel is thus one essentially of service in the performance
of which and as part of the amenities incidental to that
service, the hotelier serves nmeals at stated hours. The
Revenue, therefore, was not entitled to split up the
transaction into two parts, one of service and the other of
sale of food stuffs and to-split up also the bill charged by
the hotelier as -consisting of charges for [|odging and
charges for food stuffs served to himwith a viewto bring
the latter under the Act.

The conclusion arrived at by the Hgh Court is one wth

which we _agree. Consequently, the appeal fails and is
di smi ssed with costs.
V.P.S. Appeal dism ssed.

(1) 104 American LR 1023; 82 T.R 2nd Srs. 864, 868.

(2) 74 F.R 2nd Srs. 439.

(3) 103 N.J. Law 464.

(4) Halsbury's Laws of England, 3rd Ed., Vol. 21, 445-446.
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