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Cvil Appeal No.3484 of 1997 has been preferred by the

Food Corporation of India and others against-the judgnment and
decree passed by the Madhya Pradesh High Court only partly
allowing their appeal and nodifying the decree of the Trial Court
toalimted extent to the effect that the respondent woul d be
entitled to damages to be cal cul ated after deducting 6% of the
amount payable. The rest of the judgnent and decree as passed

by the Trial Court has been upheld.

Whereas Civil Appeal No.3485 of 1997 has been preferred

by M s.Babul al Agarwal (the plaintiff), against the sane

j udgrment and order passed by the Madhya Pradesh High Court,
partly nmodifying the decree of the Trial Court permtting
deduction of 6% fromthe anmobunt of danmmges as decreed by the
Trial Court. For the sake of convenience, the parties shall be
referred as plaintiff and defendant as in the original suit filed by
M s. Babul al Agr awal

The Food Corporation of India (for short "FCl') invited

tenders for hiring plinths for storing foodgrains. The plaintiff
submitted his tender which was ultinmately accepted vide letter
dated 11.6.1985. The rent was to be @O paisa per sq.ft. The
acceptance of tender and the conditions of contract -had again
been confirmed by the letter dated 19.8.1985 witten by the

Regi onal Manager. An agreenent dated 12.2.1986 was entered

into between the parties. The case of the plaintiff is that the
def endant had given out to hire the plinths for a period of three
years with an option to the defendant to extend by another year
The construction of plinth etc. could not be constructed wthin
the tinme as agreed. However, ultimately it is undisputed that the
same were conpl eted and handed over to the defendant on
24.1.1987. No formal |ease deed was executed. The defendant on
26.9. 1988 gave 15 days’ notice for vacating the plinths and
vacated the same on 10.10.1988. The rent upto the said period
was paid. According to the plaintiff it anpbunted to breach of the
terns of the contract by the defendant, hence filed a suit for
damages for an anmount of Rs.17 lacs and odd. The Trial Court
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decreed the suit for a total sumof Rs.17,32,709/- with an order
for refund of the security and interest thereon. The plaintiff was
also allowed interest on the decreetal amount @%p.a. fromthe
date of suit nanely, 4.10.1991 till the date of paynent.

Before entering into the points raised before us by the

parties, it will be worthwhile to peruse the rel evant conditions of
the contract dated 12.2.1986. The plinths were to be constructed
by the plaintiff over the I and owned by him The rel evant
conditions of the agreenent are as under :-

"1, The opposite party no.1 would be solely

responsi bl e for obtaining necessary pernission

fromthe land ceiling authority and sanction for

the plan of plinths and other facilities to be

constructed fromthe | ocal bodies |ike

nmuni ci pal authorities or any other conpetent

authority before proceeding with the

constructi ons.

2. The size and hei ght of the plinths and ot her
facilities will be as per specifications |laid down
in Appendix 'A".

3. The party no.1 shall be responsible for
providing services like electricity, water
supply, inner and approach road, fencing at the
site as per instructiions of the party no.2 to be
given fromtinme to time and no extra charges
woul d be clained for 'the provision thereof.
However, the charges for consunption of
electricity would be met by the corporation
(party no.2) during the period plinths al ongw th
other facilities remain on |l ease with the party
no.2. The nmi ntenance of the electric notor
utilized for the supply of water will bethe
liability of the party no.1 on failure of water
facility through well or tube well the alternative
arrangenent for supply of portable water shal

be made by the party no.1 at his court.

4. XXXX XXXX XXX X

5. The layout plan indicating the plinths proposed
to be constructed, roads, office block etc.

shoul d be got approved by party no.2 before
conmencenent of the work.

6. The opposite party no.2 will have full right to
i nspection the construction undertaken by the

party no.1 through his

agent s/ servants/contractors etc. The party no.1

shall extend full facilities to the party no.2 and

its officer to inspect the work while in progress

to check the specification.

7. XXXX XXXX XXXX

8. Upon conpl etion of the construction of plinths
and other facilities referred to above in al

respects and after obtaining a conpletion

certificate fromthe party no.2 or any of its

of ficer nomnated by party no.2 is this behalf,

party no.1, would hand over the plinths and

other facilities to the party no.2 under | ease
agreement to be executed between the parties in

the prescribed proforma prescribed by the party
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no.2. The necessary stanp duty as per
requi renent for execution of |ease deed shall be
borne by the party no. 1.

9. It is understood that the time is evence of this
agreement. In the event of any delay the
conpletion of the plinth and other facilities or
if there is a faulty workmenship or the structure
is found to be defective, the party no.2 would
not be bound to take the plinths on | ease and

the earnest noney deposited by the party no.1
shall be forfeited. The decision of the opposite
party no.2 would be final in this regard and
shal | not be questioned by the party no.1l. The
ear nest noney shall also be forfeited in case the
party no.1 alters, nmodified the ternms of the
agreenment, w thdraws and the offer, charges,

etc.

The construction of the ownership and/or fails
to conpl ete the construction of plinth and ot her
facilities within the tine stipulated for
constructi ons.

10. to 11 XXX XXX XXX

12. The period of lease will be three years fromthe
date of taking possession of the | ease property.

The party no.2 will be entitled to extend it by a
further period up to one year on-the sane rates,

terns and conditions applicable to the | ease.™

The case of the plaintiff was that the claimof the plaintiff
for damages is based on breach of conditions of the agreenent dated
12.2.1986 since the defendant instead of occupying the plinth/platform
for a period of three years, vacated the same on 10.10.1988 after having
taken the possession only on 24.1.1987. Therefore, 'the defendant was
liable to damages at the sane rate as the rent for ‘the plinth. The case of
the defendant has been that no registered | ease deed, as envisaged in
the agreement, was executed for a period of three years, hence it was
only a tenancy for nonth to nmonth and under the provisions of Section
106 of the Transfer of Property Act it was legally open for the
defendant to terminate the tenancy on fifteen days’ notice and vacate
the premises. On the pleadings of the parties the court franed issues.

We are concerned with only issue nos. 3 and -4 in-respect of which
argunents have been advanced before us, which are reproduced

bel ow:. -

"3. Wether in the absence of the registration of the

al l eged | ease for three years the tenancy between the

parties was monthly and it was liable to term nation

by notice?

4. \Wether the defendants were bound to pay rent for
three years on the principle of 'Promssory
Est oppel ' ?"

On both issues noted above the Trial Court has recorded findings in
affirmative but in respect of issue no.3 it has been further held that
there was a breach of contract on the part of the defendant. The Tria
Court has made a detail ed discussion while recording the findings as
i ndi cated above and cane to a conclusion that once the plaintiff had
perfornmed his part of the contract and altered his position, nanely,
havi ng constructed the plinth according to specification of defendant,
on a condition given out by the defendant that on conpletion of the
construction they would hire the prenmises for a period of three years,
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the defendant could not [ater on back out fromsuch a promise. It has
been noted, and rightly so, that in the tender notice as well as in the
correspondence it had been clearly given out tinme and again that the
def endant woul d utilize the plinths constructed by the plaintiff for a
period of three years. As a matter of fact, on conpletion of the
construction the defendant did occupy the plinth and had been paying
rent as agreed but term nated the tenancy by serving a notice of 15
days’ as per the provisions of Section 106 of the Transfer of Property
Act and vacated the prem ses on 10.10.1988. In connection with this
point it may be worthwhile to notice that the defendant itself had
admttedly witten a letter dated 16.10.1986 to the United Comercia
Bank nentioning therein that the | ease was a period of three years and
the rent payable to the plaintiff would be directly remtted to the bank
as agai nst the | oan advanced to the plaintiff.

Learned counsel for the respondent has al so taken us
through the correspondence showi ng that there was an arrangenent for
deposit of the amount of rent by the defendant in the bank to adjust the
| oan taken by the plaintiff fromthe bank for construction of the plinths.
The construction was al so made in accordance with the design and
specifications as provided and prescribed by the FCI. Considering al
such facts as were clearly indicated and gi ven out by the defendant for
occupying the prem ses initially for a period of three years and the
plaintiff having arranged for the noney accordingly by taking | oan
fromthe bank, the Trial Court, in our view, has rightly held, referring
to the earlier decisions of this Court that the defendant coul d not back
out fromthe promi se held out and cannot escape when the liability for
danages for breach of the terns of the contract.

We may, however, point out that the |l earned counsel for the

def endant - appel | ant ‘has | aid much enphasis mainly on three points.

The first point is that there being no registered |ease deed it was a
nont hly tenancy and could validly be terminated by giving 15 days’

noti ce and since the tenancy was term nated accordingly, there was no
occasion to saddl e the defendant appellant with liability of damages. In
absence of a registered |lease deed, it is contended that it could not be
held that the property |eased out to the defendant appellant was for a
period of three years. The other objection which has been raised is that
the agreenent dated 12.2.1986 required registration under the

provi sions of the Indian Registration Act. The unregistered agreenent
woul d not be adnissible in evidence, hence it could not be acted upon

Yet another objection which has been raised is that the suit was filed
beyond the period of Iimtation. |In support of the first contention a
ref erence has been made to Section 107 of the Transfer of Property Act,
according to which the parties had to execute a registered | ease deed

but the sane was never done. W find that the H gh Court has rightly
dealt with the question while holding that the plaintiff had not filed the
suit for enforcement of agreement of lease. It was a suit filed for
damages for the breach of contract. It was not a suit for specific
performance of the contract. A promi se was definitely held out by the
def endant to the appellant, for occupying the prenises for a period of
three years at a given rate of rent. The prenises were in fact
constructed in accordance with the instructions and specifications of the
def endant. For raising the construction the plaintiff had raised || oans
fromthe bank. Everything happened in accordance with the terns of

the contract except that the period of tenancy was interdicted before
three years of taking over of the possession by the defendant. 1t may be
observed that even a nonthly | ease may | ast for nore than a year and

for any longer period. 1In our view, the Trial Court and the H gh Court
have rightly held that in absence of any |ease deed or a registered |ease
deed the nature of the | ease would only be that of a nonthly | ease. But
it does not nmean that it would deprive the plaintiff of damages for
breach of terns of an agreenent in accordance of which he had

perfornmed his part of the obligation by creating a liability agai nst

hi nsel f by taking loan frombank later only to be told that it all will be
of no consequence as agreed in the agreenment since no | ease was

executed and registered. The plinths were constructed in accordance
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with the design and specification given by the defendant. It may be of
no use to any other person and for any other purpose. 1In this
background as what was held out by the defendant, assunes inportance
and in case one who hol ds out a prom se, backs out, will have to
conpensate the party who acted bonafidely on the basis of the prom se
made. As indicated earlier, even the tender notice, besides other
correspondence, all gave out that the defendant would occupy the
prem ses for a period of three years. Everything was acted upon
according to the agreenent except the execution of |ease deed, hence
there was term nation of tenancy on 15 days’ notice. The plaintiff is
not insisting that the defendant nmust retain possession for the remaining
period or that the tenancy was not term nable but term nation of the
tenancy woul d not necessarily nean that the defendant woul d al so not
be liable for compensating for the breach of promise held out in the
terns of the agreenent which lead the plaintiff to undertake the
construction and invest noney by raising |oan. Therefore, in our view,
it woul d not be of ‘much consequence as to whether a | ease deed for a
| ease of three years was executed and registered or not. The execution
of the agreenent and its existence and its terns and conditions are not
di sputed.. Nor it has been disputed that it was held out by the defendant
that it would occupy the premises for a period of three years extendable
by one year at its option on the rate of rent as agreed between the
parties. In the case in hand, the plaintiff is not praying for relief of
specific performance. In-this view of the matter, we find that the
def ence put up by the defendant appellant is not legally tenable. The
Trial Court and the High Court have rightly relied upon the decisions of
this Court reported in AIR 1968 SC page 718 in the case of Union of
India & Ors. Vs. Ms.Angl o- Af ghan Agencies etc., where it was held
that non-execution of the contract in terms of Article 299 of the
Constitution of India does not mlitate against the applicability of the
doctrine of pronmi ssory estoppel against the governnent. W also find
that a reference to sonme other decisions of this Court nanely, AR 1979
SC p. 621, Ms.Mtilal Padanmpat Sugar MIls Co.Ltd. Vs. State of
U P.&rs. and AIR 1987 SC p. 2414, Delhi Coth and General MIls
Vs. Union of India, has been rightly made for the proposition of
liability of a party on backing out of a prom se held out, after making
the other party to alter his position.

On behal f of the appellant, a reference has al so been nade
to a decision of this Court reported. in (2000) 6 SCC 394, Anthony Vs.
K. C.lttoop & Sons & Ors. An unregistered | ease deed intended to be
operative for a period of 5 years, it was held that being an unregistered
deed, hence it could not create |ease right in view of provisions as
contained in Section 107 of the Transfer of Property Act and Sections
17(1) and 49 of the Registration Act, 1908. This decision, therefore,
woul d not help the appellant in the instant-case since’it is nobody’ s case
that right of tenancy was created by virtue of agreenent dated
12.2.1986. The said agreenent only provided for execution by a
regi stered sal e deed. The agreenent has never been treated as a | ease
deed by any Court or the respondents. Wat has been found material in
this case is that right fromthe beginning with the publication of the
tender notice till the end, it was given out, including in the agreenent,
that the appellant shall hire the prenises for a period of three years.
This period of three years has been described as guarantee period by
the appellant itself during which | ease was to continue. W have
al ready held earlier that agreenent dated 12.2.1986 itself not being a
| ease deed was not registerable. The case basically hinges on the
undi sputed fact that a pronise was hel d out by the appellant to the
respondent to hire the prem ses for three years in response whereof the
respondent had parted his possession, as held earlier

It may al so be worthwhile to point out that the Board of

Directors of FCI considered the question of prenmature term nation of
the lease and in its neeting it realized that though, may be legal, it
woul d be unjust and unfair, hence, issued a circular dated 4.5.1989
saying that the matter was considered in its 194th neeting and it was
deci ded that wherever guarantee period of three years has not expired
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the hiring of plinths may be continued upto the date of expiry of three
years by reducing its liability at |east to the extent of 5% in the anount
of rent, through negotiations with the owners of the plinths. The

defendant itself was well aware of prom se of three years "guarantee

peri od", therefore, only wanted reduction in rent.

The next subm ssion made on behal f of the respondent is
that the agreement dated 12.2.1986 which provided for execution and
registration of |ease for a period of three years, was itself required to
be regi stered according to Section 2(7) of the Registration Act, 1908.
Sub-section (7) of Section 2 is quoted bel ow
"2. Definitions-. In this Act, unless there is anything
repugnant in the subject or context, -

XXX XXX XXX

(7) "lease" includes a counterpart, kabuliyat, an
undertaking to cul tivate or occupy, and an agreenent
to | ease;™

It is submtted that since there was an agreenent for |lease it was
therefore, liable to be registered. I'n this connection two ot her
provisions, Section 17(1)(d) and Section 17(2)(v), which may be
rel evant for the purposes of dealing with this point may al so be
perused. Section 17(1)(d) reads as under

"17. Docunents of which registration is

conpul sory. (1) The follow ng docunents shall be

registered, if the property to which they relate is

situate in a district in which, and if they have been

executed on or after the date on-which, Act No. XVl

of 1864, or the Indian Registration Act, 1866, or the

I ndi an Regi stration Act, 1871, or the Indian

Regi stration Act, 1877, or this Act came or comes

into force, nanely,

XXX XXX XXX

(d)l ease of inmmovable property fromyear to year, or
for any term exceedi ng one year, or reserving a
yearly rent;"

The other relevant provision is clause (v) of sub-section (2) of Section
17, which reads as under

"17(2) Nothing in clause (b) and (c) of sub-section

(1) applies to

XXX XXX XXX

(v) "any document other than the documents

specified in sub-section (A" not itself creating,

declaring, assigning, limting or extinguishing any
right, title or interest of the value of one hundred
rupees and upwards to or in inmmovable property, but

nerely creating a right to obtain another docunent

which will, when executed, create, declare, assign
l[imt or extinguish any such right, title or interest;
or\ 005. "

The agreenent dated 12.2.1986 woul d squarely be covered by cl ause

(v) of Sub-section (2) of Section 17 quoted above. Since it merely
creates a right to obtain another docunent which will when executed

woul d create such a right. It would be necessary to refer to the
conditions of the agreement at this juncture. Cause 8 of the agreenent
quoted earlier is clear, in providing that upon conpletion of the plinths
etc. the prem ses woul d be handed over to the defendant under a | ease
agreement to be executed between the parties in the prescribed
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proforma. Thus clause 8 only tal ks of execution of a | ease deed
between the parties in a prescribed proforma under which the defendant
woul d be entitled to get possession of the prem ses on conpletion

The necessary stanp duty was to be borne by the plaintiff. It is thus
clear that agreenent dated 12.2.1986 itself is not a |l ease deed requiring
registration. It only creates a right of getting another docunent

executed creating rights and liabilities in respect of imovable
property. The Trial Court as well as the High Court, has, in this
connection placed reliance upon a decision reported in AIR 1959 SC
p. 620, Trivenibai and Anr. Vs. Snt.Lilabai. Paragraph 15 of the
j udgrment reads as under

"15. In construing this docunent it is necessary to

remenber that it has been executed by | aynen

wi t hout | egal assistance, and so it must be liberally

construed without recourse to technica

consi derations. The heading of the document, though

rel evant, would not determine its character. It is true

that an agreenent would operate as a present dem se

al t hough i'ts terns may comence at a future date.

Simlarly it may anmount to a present dem se even

t hough parties may contenplate to execute a nore

formal docunent in future. |n considering the effect

of the docurment we rmust enquire whether it contains

unqual i fi ed and unconditional words of present

demi se and includes the essential terns of a | ease.

CGenerally if rent is nmade payabl e under -an agreenent

fromthe date of its execution or other specified date,

it may be said to create a present dem se. Anot her

relevant test is the intention to deliver possession. |If
possession is given under an agreenent and other

terns of tenancy have been set out, then the

agreenment can be taken to be an agreenent to lease.

As in the construction of other documents, so in the
construction of an agreenment to | ease, regard nust be

had to all the relevant and material terms; and an

attenpt must be nmade to reconcile the relevant terns

if possible and not to treat any of themas idle

sur pl usage. "

It is thus clear that if the agreenent is such which may anount to a
present deni se even though the docunent may be contenpl ated to be
executed later on it may be a docunent or agreenent creating the
rights. There nust be demi se of the property in praesenti. But an
agreenment for securing another agreenent or deed in future would not
be such an agreenment or docunent which nmay require registration
Clause 8 of the agreenent did not create any right in praesenti’ nor
there was any i medi ate dem se of the property. It was only an
executory agreenent. The construction of the plinth it seens had yet to
start with other facilities and anenities. On conpletion, such a
certificate was to be obtained fromthe defendant. 1t was thereafter that
the possession was to be handed over under the | ease agreenent which
was to be executed between the parties. The construction was to be
strictly in accordance with the directions and specifications of the
defendant. Condition no.9 also contenplated that if the structure was
found defective or workmenship was faulty the defendant coul d refuse
to take possession of the prem ses and the earnest noney was liable to
be forfeited. Hence it is evident that no possession, right or title had
passed on in praesenti at the time of execution of the agreenent, and
there were many prior conditions attached thereto. Such an agreenent,
in our view, has been rightly held to be only an executory agreenent
and not an agreenent creating rights in the i movabl e property, hence
not conpulsorily required to be registered. It was a nere agreenent
bet ween the parties which was not registered but was admi ssible in
evi dence.

The next contention has been raised that the suit filed by
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the plaintiff was barred by tinme. The tender was accepted by the
appel l ant on 11.6.1985. The prem ses were handed over to the
def endant on 24.1.1987. The defendant gave 15 days’ notice to vacate
the premi ses on 10.10. 1988 on which date they vacated the prenises
payi ng the rent up to 10.10.1988. The suit was filed on 4.10.1991

In connection with this objection regarding limtation
| earned counsel for the plaintiff has submtted that no such plea was
ever raised by the defendant nor any facts or reasons were indicated as
to in what nanner the suit was barred by limtation. No issue was
franed on the question of limtation. That point was not raised even in
the Hi gh Court nor in this Court too. It is only in the list of
dat es/synopsis it is vaguely stated that the suit was tinme barred.
Learned counsel for the defendant appellant, however, relying upon
Section 3 of the Limtation Act submits that it was the duty of the Court
to see as to whether the suit was within linmtation or not. A suit filed
beyond limtation is 1iable to be dismnmssed even though Iimtation may
not be set up as-a defence. The above position as provided under the
| aw cannot, be disputed nor it has been disputed before us. But in al
fairness it is always desirable that if the defendant would like to raise
such an.i'ssue, he would better raise it in the pleadings so that the other
party may -al so note the basis and the facts by reason of which suit is
sought to be dismissed as barred by tine. It is true that the Court nay
have to check at the threshold as to whether the suit is within limtation
or not. There is always an office report . on the I[imtation at the tine of
filing of the suit, But in case the Court does not prinma facie find it to be
beyond tinme at that stage, it would not be necessary to record any such

finding on the point nuch | ess a detailed one. In such a situation at
| east at the appel late stage, if not earlier, it would be desired of the
def endant to raise such a plea regarding limtation. In the present case

except for nmaking a passing reference in thelist of dates/synopsis no
such ground or question-has been raised or framed on the point of
[imtation. It is quite often that question of limtation involves question
of facts as well which are supposed to be raised and indicated by the

def endant. The objecting party is not supposed to conveniently keep

quiet till the matter reaches the Apex Court and wake up in a non-
serious manner to argue that the Court failed in its duty in not
dismssing the suit as barred by time. The trial Court may not find the
suit to be barred by tinme and proceed with the case but in that event the
Court would not be required to record any such finding unl ess any plea

is raised by the defendant. 1In this connection, |earned counsel for the
respondent has placed reliance upon a decision reported in(1964) 1

SCR p. 495 at page 506, Ittavira Mathai Vs. Varkey Varkey & Anr.,

wherein it has been held that if it is a mxed question of fact and law, a
party would not be allowed to raise it later on, in case such an

obj ection was not raised at the earliest. W, however, find that the
period of limtation would be three years as the matter woul d be

covered by Article 55 of the Limtation Act as pointed out by the

| earned counsel for the respondent. Article 55 reads as under

Description of suit Peri od of Ti me from whi ch
Limtation peri od begins to run

55. For compensation for the VWen the contract is

breach of any contract, express br oken or (where there

or inplied not herein are successive

speci al ly provided for three years breaches) when the

breach in respect of
which the suit is
instituted occurs or
(where the breach is
continui ng) when it
ceases. "

In the case in hand, as indicated above, the notice terminating the

contract is dated 26.9.1988 saying that "we are going to vacate your
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above plinths by October 10, 1988". The plaintiff replied to the notice
sayi ng that the defendant could not vacate the prem ses before

23.1.1990. However, the defendant vacated the preni ses on

10. 10.1988. This is the date when the contract was broken and cause of
action also accrued. The suit had been filed on 4.10.1991 i.e. within

three years of vacating the premises. In view of the position indicated
above, we do not find any nmerit in the argunent rai sed on behalf of the
appel l ant that the suit of the plaintiff was barred by time. 1In the result,

we find no substance in the appeal preferred by the Food Corporation
of I ndia.

We al so find no good reason to reduce the amunt of
damages to the extent of 6% nerely because the Board of Directors had
deci ded that the prem ses hired for three years may be continued for the
sanme period but negotiations may be held for reducing the liability
whi ch may be not |ess than 5% The plaintiff appellant M s.Babul a
had never agreed to any such suggestion. Once the measure of
damages has been accepted as the anmpunt of nonthly rent of the
plinths, unless there was sone |ogical and cogent reason to reduce the
sane, it could not be done. The order of nodification of the decree
passed by the Trial Court was not called in question. 1In our view the
decree has been nodified without assigning any cogent reason for the
same. Hence, that part of the judgnent passed by the H gh Court is
liable to be set aside.

In the result, Cvil Appeal No.3484 of 1997 titled Food
Corporation of India & Os.Vs. Ms.Babulal Agrawal is dism ssed and
Cvil Appeal No.3485 of 1997 titled M s.Babul al Agrawal Vs. Food
Corporation of India & Os. is allowed and the decree passed by the
Trial Court is restored. Parties to bear their own costs.




