http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 6

PETI TI ONER
ANVWAR AND OTHERS

Vs.

RESPONDENT:
STATE OF HARYANA

DATE OF JUDGVENT: 24/ 02/ 1997

BENCH
M K. MUKHERJEE, S.P. KURDUKAR

ACT:

HEADNOTE

JUDGVENT:
JUDGMENT
S. P. KURDUKAR, J.

The six appel llants al ongwith five other accused persons
(since acquitted) were put up for  trial before the Addl.
Sessi ons Judge, Gurgaon for ~offences punishable wunder
Sections 148, 302/179, 323/149 and 120-B of the-I'ndian Pena
Code for conspiracy, rioting, commtting the murders of Chao
Khan and Baddal and causing injuriesto Isrile (PW11). The
| earned trial judge by his judgnment and order dated 29th
January, 1993 acquitted all the accused persons of the
of fence puni shable wunder Section 120-B of the Indian Pena
Code, but, convicted Anwar (A-1), Dalmar (A-2), lIdu (A-5),
Udai Singh (A-6), Sattar (A7), Gffer (A-8) and Rashid (A-
9) for offences punishable under Sections 302/149 of the
I ndi an Penal Code and sentenced each one of themto undergo
i mprisonnent for life and to pay a fine of Rs. 500/- each
in default of payment of fine to undergo further R for five
nonths. They were also convicted under Sections 148 and 323
read with Section 149 of the Indian Penal Code and each one
of them was sentenced to suffer Rl for six nmonths: The
substantive sentences were ordered to run concurrently. Ja
Singh (A-11) came to be acquitted of all the charges. The
seven convicts preferred an appeal to the Punjab & Haryana
H gh Court at Chandi garh and the | earned Division Bench' Vide
its judgnment and order dated Novenber 22, 1993 upheld the
convictions and sentences of the appellants but, “acquitted
Gaffar (A-8) of all the charges. Aggrieved by the judgnent
and order passed by the High Court, the appellants, after

obt ai ni ng Speci al Leave, have filed this appeal in this
Court.

2. The prosecution story as disclosed at the trial is as
under : -

Chao Khan and Baddal (the two deceased) were residents
of village Siraswal and owned agricultural land in the said
Village. A-1 and A-2 also owned agricultural land in the
adjoining village called Luhinga Khurd. There was a |ong
drawmn ennmity between the deceased and the accused. Asru,
brother of A-1 and A-2, was killed about eight nmonths prior
to the incident in question which took place on 5th January,
1990, Chao Khan and Baddal alongwith their other brothers
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were charge sheeted for commtting the nurder of Asru and at
the relevant tine, trial was pending before the Sessions
Court., W are now informed that Jharmal, Abdul and Risa
have been convicted for conmitting the nurder of Asru. Tria
agai nst Chao Khan and Baddal (since deceased) abated.

3. It is further alleged by the prosecution that Chao
Khan and Baddal were also facing crimnal trial wunder
Section 25 of the arns Act which was then pending before the
Judi cial Magistrate Ist O ass, Ferozepur Jhirka. The
Judicial Mgistrate |Ist Cass, Ferozepur Jhirka had fixed
the case on 5th January, 1990 for trial and in t hat
connection, both Chao Khan and Baddal al ongwith Saheed son
of Baddal, Rial and Isrile (PW 11) were going to the said
court for attending the crimnal proceedings, At about 7.00
a.m on 5th January, 1990, they left their village in a four
wheel er and got down at the bye-pass of Ferozepur Jhirka at
about 9.30 a.m Wen they were proceedi ng towards the court
and reached near the bus stand of Ferozepur Jhirka, A-1to
A-4 and A-10, who where armed” with country nade pistols,
encircled themand in the neantime A-5, A6, A7, A-8 and A-
9 who were armed with Lathis came running at the place of
occurrence by the side of the bus stand. A-1 then fired from
his pistol hitting Chao Khan on the head whereas A-2 fired
fromhis pistol at Baddal. Both Chao Khan and Badda
sustained fire arminjuries on their heads and as a result
thereof they fell down. The ot her accused persons thereafter
started hitting both the injured with the lathis. Wen
Isrile (PW 11) tried to intervene, ~A-8 and A-9 gave him
[athi blows causing bleeding injuries to him A3, A4 and
A-10 who were having pistols then fired in the air. Al the
accused thereafter fled away  but whi | e doing so, A-1 had
left his pistol behind at the place of incident. Chao Khan
and Baddal died on the spot. Risal and Isrile (PW11) were
made to wait near the dead bodies whereas Saheed (PW 10)
proceeded towards police station at ~Ferozepur Jhirka to
| odge the conplaint. Wen he reached near Lal Kuan Chowk,
he met SI Dharam Singh to whomhe narrated the incident who
recorded the complaint in witing and forwarded the sane
with his endorsenment to the police station at Ferozepur
Jhi rka, On the basis of this report, the First Information
Report came to be recorded. SI Dharam Singh (PW14) reached
the place of occurrence and started the investigation. After
hol ding the inquest on the dead bodies. he sent Isrile (PW
11) to Civil Hospital, Ferozepur Jhirka for treatnent.

Duri ng spot Panchnama, he recovered certain articles
including a country made pistol of .12 bore with one live
cartridge and one bullet (netal). Al these articles were

kept in the sealed packet. In the nmeantine,  he arranged
renoval of both the dead bodies to Community Health Centre,
Nuh where Dr. Jai Kishan (PW 9) conducted the post nortem
exam nation on 6th January, 1990 at about 9.30 a:m During
the course of investigation, the accused came to be arrested
on different dates i.e. 9th January, 1990. During ‘their
i nterrogation, they made statements which led to the
recovery of pistols which came to be seized under the
various panchnamas. After conpleting the investigating, a
charge sheet cane to be filed agai nst el even accused

persons for the aforesaid offences.

4. The defence of the accused is that of total denial
According to them they have been falsely inplicated in the
present crinme on account of enmty. Chao Khan, Baddal and
their close relatives were being tried for committing the
murder of Asru and the said trial was pending at the
rel evant time. They pleaded that they are innocent and they
be acquitted.
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5. The prosecution in support of its case mainly relied
upon the evidence of Saheed (PW 10), Isrile (PW 11) as

witnesses of fact in addition to the evidence of

formal w tnesses including the medical evidence.

ot her

6. At the outset, it needs to be stated that the incident
in question took place on 5th January, 1990 at about 9.30
a.m and the FIR was registered imediately at about 10.40

a.m The special report was received by the

Illaga

Magi strate on the sane day at 4.40 p.m It is also not
seriously disputed that Chao Khan and Baddal net wth
hom ci dal deaths. Dr. Jai Kishan (PW9) conducted the post
nortem exam nation on the dead bodies of Chao Khan and
Baddal . As regards Chao Khan, he noticed as nmany as ni ne

ante norteminjuries which were as under :-
1. Conpound fracture of left
forearminvol vi ng both the bones.
2. Fracture-of right arm which
was a conpound fracture

3. Abrasion 2 a.m x 1/2 c.m on
left wrist joint.
4. Mil tipl e abrasions of various

sizes on the back.

5. Red bruise on right side of
chest of the size 13 ¢c.m x 3 c.m
6. Red bruise alnost parallel to
injury No. 5 of the size 20 cm | ong
and about 3 cm wi de.

7. I nci sed wound on the occipita
with region of the size 7 c.m | ong
and 2 c.m wde -associated wth
fracture of underlying bone. Brain
tissue was visible.

8. Lacerated wound above the
right eye on the fronto tenpora
region. Its size was 3 c.m x 3
c.m The underlying bone was
broken into pieces and the( brain
tissues were visible.

9. Mul tiple punctured wounds. on
right side of neck and face.. On
punct ur ed wound was at the right
si de of neck and
another was on |level of cheek and
front of right ear very in froml
c.m x 1/2 c¢c.m in dianeter.

He opined that the injuries to the vital organs which
resulted in shock and haenorrhage, were sufficient to cause

death in the ordinary course of nature.
7. The injuries noticed on the dead body of Badda
under: -
1. An incised wound ext endi ng
fromright tenpo parietal region to
occipital region of the size 20
c.m x 2 c¢c.m fracture of the
underlying bone was there and the
brain tissue was visible. The hairs
had got cut by the injury.
1A. Lacerated wounds on t h e neck
of right ear of the size 1 c.m X
1/2 c.m There was fracture
of the underlying bone. It was deep
and extending to brain tissue.
2. Bruise of red colour on the
right side of chest. The size was
25 c.m x 3.5 c.m

were as
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3. On dissection of skull it was

found that the right tenporal,

pari etal and occipital bones were

fractured in pi eces. The brain

ti ssue was badly damaged.

4. Ri ght side of thorax contained

bl ood which was associated with

| aceration of right 1lung of the

size 3 ¢c.m x 1.5 c.m Blood was

present in the right side of

thoracic cavity. Ribs of right side

fromNo. 4 to 9 were fractured

5. Anterior surface of right side

| obe of Iliver was |acerated and it

was of size 7 c.m x 2 c.m Abdonen

cont ai ned bl ood,” Right side of the

heart al so contai ned bl ood:

He  opined “that ~the injuries to the vital organs
resulted i'n shock and haenorrhage and were sufficient in the
ordi nary ‘course of nature to cause death. He further opined
that injury No.9 on the person of Chao Khan could be the
result of gun shot. Injury- No.1 on the person of Badda
was not the result of gun shot and could be caused by
farsa/lathi. W have gone through the " evidence of Dr. Jai
Kishan (PW 9) very carefully and we affirmthe findings of
the courts below that both Chao Khan and Baddal met with
homi ci dal deat hs.

8. M. Sushil Kumar, |earned Senior Counsel appearing in
support of this appeal urged that~ the evidence of two eye
wi t nesses, nanely, Saheed (PW 10) and Isrile (PW 11) is
totally wunreliable and infact they ~m ght not have
seen the assault caused by the appellants on'the person of
Chao khan and Baddal. To discredit their evidence, he drew
our attention to the evidence of Dr. Jai Kishan (PW9) who
held the autopsy on the dead body of Baddal and subnitted
his post nortemexam nation report thereof. Dr. Jai Kishan
(PW9) while giving evidence in court has bifurcated injury
Nos. 1. and 1A and testified t hat injury no. 1A could be
caused by fire arm whereas no such bhifurcation was found in
the post nortem examination report. Both the eye wtnesses
testified that A-2 fired fromhis pistol at Baddal. He urged
that the eye witnesses did not speak of an assault caused by
the appellants by a sharp edged weapon. Injury No.1l was an
incised injury caused on the right tenmporal parietal region
extendi ng upto occipital region having dinension of 20 cm x
2 cms. and causing fracture of the wunderline bone. The
medi cal evidence is, therefore, in conflict with the
account given by the eye witnesses. He further urged that

n order to lend corroboration to the evidence of these two
eye witnesses, Dr. Jai Kishan (PW 9) sought to bifurcate
injury No.1 into injury No.1l and 1A and testified that
injury No.1A could be caused by the fire arm This was an
aft ert hought attenpt the part of the prosecution to seek
corroboration to the evidence of eye wtnesses from the
evidence of Dr. Jai Kishan (PW 9), Relying upon this
evi dence of both these eye witnesses is untrustworthy and

therefore the entire prosecution case agai nst the
appel l ants be rejected.
9. We have given our anxious thought to the above

contentions raised on behalf of the appellants and we may
exam ne as to whether the subm ssions are well founded and
coul d denol i sh t he evi dence of
eye witnesses even as regards the assault on Chao Khan

Saheed (PW 10) is the son of Baddal. The incident in
guestion took place on 5th January, 1990 at 9.30 a.m and he
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| odged t he First Information Report at the police station

at 10.40 a.m The special report reached the Illaga
Magi strate on the sane day at 4.40 p.m He testified that
he alongwith Chao Khan, Baddal, Isrile and Risal were going

to Ferozepur Jhirka to attend the pending crimnal case
under the Arms Act. After getting down fromthe four wheeler
at the bye-pass, they reached at about 9.30 a.m near the
bus stand and at that time, A-1to A-4 and A-10 who were
arnmed with country nade pistols encircled themand in the
meanti me other accused persons who were armed with lathis
cane running towards them A1 then fired a shot fromhis
pi ston which hit Chao Khan on his head. A-2 fired a shot
fromhis pistol which hit his father Baddal on his head.
Chao Khan and Baddal fell down and thereafter other accused
persons started that Isrile  (PW11l) who noved forward to
i ntervene was assaulted by A-8 and A-9 with lathis causing
injuries to him(lsrile). He then stated that he | odged the
First Informati on Report at about 10.40 a.m The said report
in all material particulars corroborated his evidence in the
court. lIsrile (PW11) an another ‘injured eye witness the
son-in-1aw of Baddal. The injuries sustained by this wtness
were proved by Dr. SomDev Gupta (PW8) who exani ned him on
5th January, 1990 at about 2.30 p.m This mnedical evidence
| ends corroboration  to the evidence of Isrile (PW11) when
he asserted that he was present at the tine of incident.
Isrile (PW 11) narrated by Saheed (PW 10). Both these
Wit nesses were searchingly cross-exam ned on behalf of the
def ence we see no  reason to discard their evidence. The
evi dence of these two eye witnesses find corroboration from
the person of Chao Khan. Both the courts bel ow have accepted
their evidence as credible one and we see no reason to take
a different view as regards the assault by the appellants on
Chao Khan. Their presence at the tine of incident also
appeared to us quite natural because they were ' going
al ongwith Chao Khan and Baddal to attend the crimnal case
whi ch was fixed on 5th January 1990 at Ferozepur Jhirka. It
is conmon prenise that chao Khan and Baddal were the accused
inthe crimnal case relating to. comitting the murder of
Asru and, Therefore, it would be quite reasonable to expect
that Chao Khan and Baddal would take their close relatives
with them while going to the court at Ferozepur Jhirka. On
reading their evidence in proper perspective, we are of the
opi nion that the courts below have comrtted no error in
accepting their evidence as credible one and convictingthe
appel lants for the offences punishable  under Sections
302/ 149 of the Indian Penal Code for conmitting the nurder
of Chao Khan. Suffers fromno infirmty. The conviction of
the appellants under Section 148 of the |Indiian Penal Code
also calls for no interference because the appellants who
were nore than five in nunber were arned wth deadl y weapons
formed an unlawful assenbly and assaulted Chao Khan Wi ch
had resulted into his death. The result, therefore, \is that
the appellants were rightly convicted for the offences
puni shabl e under Sections 302/ 149, 323/149 and 148 of the
I ndi an Penal Code.

10 Conming to the conviction of the appellants under
Sections 302/149 of the Indian Penal Code for committing the
nmurder of Baddal, there appears to be sone inconsistency in
the evidence of eye w tnesses and the nedical evidence but
this inconsistency is of very insignificant character.
Saheed (PW10) and Isrile (PW11) who were the eye wi tnesses
to the occurrence although searchingly cross-examnm ned on
behal f of make their evidence doubtful. Both the witnesses
have testified on oath that A-2 had fired fromhis pistol on
Baddal on his head causing a fire arminjury and thereafter
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he fel

down. The appellants who were carrying the lathis

thereafter assaulted him It is true that Dr. Jai Kishan (PW

9) who
report

conducted the autopsy in his post nortem exam nation
described injury No.1 Being incised wound 20 cm x 2

cmcausing fracture of the wunderline bone. He further
noticed | acerated wounds on the neck af right ear of the

size 1

cmx 1/2 cmcausing fracture of the underlying bone.

Wiile giving evidence in the court, he described an incised
wound as injury No.1 and lacerated wounds as injury No. 1A

He furt

her testified that it was a bonafide mstake in not

describing these two injuries separately. M. Sushil Kumar

ur ged

t hat Dr. Jai Kishan (PW 9) has mmde materia

i mprovenent in his evidence before the court to suit to the
prosecution and to lend support to the evidence of eye
wi t nesses and, therefore, such an inproved version which
denol i shes the evidence of eye witnesses be not accepted.
Thi s submi ssion, s an “attractive on but having regard to
the facts and circunstances of this case, it is not possible
to accept / the sane. The consistent evidence of both these

eye wit
Badda

nesses was that A-2 had fired from his pistol on
causing fire arm .injuries on his head and this

evidence, in our opinion, is-quite credible one. Both these
wi t nesses have referred tothe fire arminjury on Baddal on
his head whereas |acerated wounds were  found behind the
right ear. In an /assault of this nature, exact description
as regard to location of the fire arminjury mght be not

accur at
unt r ust

e but that by itself would not render their evidence
worthy. It '‘needs to be nmentioned that the nedica

evidence is an opinion evidence which is used to lend
corroboration to the evidence of eye wtnesses. |If the

nedi ca

evidence is found to be totally inconsistent with

the ocular evidence on a given sit of facts, it would be
perm ssible for the court to reject the ocul ar evidence. As

far as

the facts of the present case are concerned as

poi nted out earlier, the inconsistency between the ocul ar
evi dence and the nedical evidence is of a very minor nature

and we
t hese t

do not think it proper to reject the evidence of
Wo eye witnesses on that score. As indicated earlier

the incident in question took place at about 9.30 a.m, the

First |

nformati on Report was | odged at about 10.30 a.m and

the special report to the Illaga Magi strate reached at about

4.40 p.

m The First Information Report did state that A-2

had fired fromhis pistol on Baddal as a result of which he
fell dowmn. There was hardly any time for Isrile (PW1l) to

concoct

any fal se story. Havi ng regard to t hese

circunstances, we are of the opinion that the courts bel ow
have committed no error in convicting the appellants for

comm tt

ing the nurder of Baddal under Sections 302/ 149 of

the I ndi an Penal Code.
11. For the foregoing conclusions, we see no nerit in this

appeal . The appeal to stand dism ssed. The appellants, if on
bail, shall surrender to their bailbonds to serve out the
remai ni ng period of their respective sentences.




