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Estate Duty Act (34 of 1953), s. 10--Gft of property
when deened to be part of the estate of the deceased-donor

HEADNOTE

The deceased, witha viewto convert his proprietary
busi ness into partnership business with his four najor sons,
transferred a sumof Rs. 45,000/- fromhis personal account
to the credit of each of them Five days later the partner-
ship deed was executed, treating the suns transferred by the
deceased to each of his four sons as their share capital in
the partnership. A day later, the two m nor sons of the
deceased were also admtted to the benefit of the partner-
ship. On the sane day, the deceased transferred a stun of
Rs. 45,000/- from his personal account to each of these two
m nor sons and an agreenment was also executed on that day.
That agreement recited that the capital of the partnership
would be Rs. 3,15,000 nade up by the contribution of Rs.
45,000 by the deceased and each of his six sons and that the
share of the deceased and his six sons in profits would be
1/ 7t h each.

In the estate duty proceedings that followed the death
of the deceased. the Assistant Controller of Estate Duty
applied the provisions of s. 10 of the Estate Duty Act,
1953, and included in the estate of the deceased t he
capital of Rs. 2,70,000 which was the value of the shares
of the six sons in the business. The Tribunal however held
that what the deceased gifted to his sons was only a share
in the business and not a gift of cash and that therefore,
the stun of Rs. 2,70,000 could not be included in estate of
the deceased. On reference the Hgh Court confirnmed the
deci si on of the Tribunal

In appeal to this Court, it was contended on behal f of
the Revenue that there was an absolute gift of Rs. 45, 000/-
by the deceased in favour of each of his sons and as that
amount was, subsequent to the gift, utilised for the purpose
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of business of which the deceased-donor was at first pro-
prietor and then a partner, the case was covered by s. 10.
Di sm ssing the appeal

HELD: (1) Property, which is the subject matter of gift,
woul d not be deemed to be a part of the estate of the de-
ceased, under s. 10, if each of the two follow ng conditions
is satisfied, nanely, (a) the donee has bonafide assuned
possession and enjoynent of the property, to the exclusion
of the donor, imediately upon the gift, and (b) the donee
has retained such possession and enjoynent of the property
to the entire exclusion of the donor or of any benefit to
him by contract or otherwise. The tw conditions are
cunul ati ve. The  second part has two linbs: the deceased
nust be entirely excluded, (i) fromthe property and, (ii)
fromany benefit by contract or otherwi se. The word ’other-
wi se’ should be construed ejusdemgeneris and should be
interpreted to mean sone kind of |egal obligation or some
transaction enforceable at law or in equity which, though
not in theformof a contract, nmay confer a benefit on the
donor. But the words by contract or otherwise' in the-second
['imb of the section do not control the words "to the entire

exclusion of the donor’ in the first |Iinb. Therefore,
property gifted will deemto pass on the death of the donor
and be subj ect estate duty, even if the possession of the

donor of /the gifted property is.not referable to. sone
contractual ~or other arrangenent enforceable. in lawor in
equity but only to nere filial affection of his sons. [654
A-- D]

(2) (a) Whether gifted property should be held to be a part
of the estate the deceased-donor passing on his death for
the purpose of s. 10, would

650

depend wupon the fact as to what precisely was the subject
matter of the gift and whether the gift was of an absolute
nature or whether it was subject to certain rights. |If the
gift of property be made without reservation or qualifica-
tion or condition, that is, where the gift carries the
fullest right known to the |aw of exclusive possession and
enj oynment, any subsequent enjoyment of the benefit of that
property by the donor, in the nature of possession or other-
wi se, would according to s. 10, attract the levy of the
estate duty on the death of the donor. [655 D -F]

George de Costa v. Controller’ of Estate Duty 63 | TR 497
and Controller of Estate Duty v. Sm. Parvati Amal 97 |ITR
621 fol | oned.

Conmi ssioner of Stanp Duties v. Omens [1953] 88 CLR
67 (88) and difford John Chick & Anr. v. Conmi ssioner | of
Stanp Duties [1958] AC 435 (also reported in 37 |ITR 89.
Estate Duty Section) referred to.

(b) Where the gift is subject to certain rights or the
subject natter of the gift is property shorn of certain
rights, and the possession, or enjoynent of sonme benefit in
that property by the donor can be ascribed to those rights,
that is, the rights subject to which the gift is made or the
rights shorn of which the property is gifted, in such cases,
the subject-matter of the gift shall not be deened to pass
on the death of the deceased donor. |If the deceased donor
delimts the interest he is parting with and possesses and
enjoys sone benefit in the property not on account of the
interest parted wth but because of the interest stil
retained by him the interest parted with shall not be
deened to be part of the estate of the deceased-donor pass-
ing on his death for the purpose of s. 10. The principle is
that by retaining something which he has never given, a
donor does not bring hinself within the mischief of that
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section, nor would the provisions of the section be attract-
ed because of sone benefit accruing to the donor on account
of what was retained by him [657 C -E]

HR Minro & Os. v. Conmissioner of Stanp Duties [1934] AC
61 appli ed. Controller of Estate Duty, Mdras v.CR
Ramachandran Gounder 89 | TR 448 fol | owed.

(3) In the present case, according to the Tribunal’s
finding the deceased transferred 6/7th share in the busi-
ness in favour of the sons and retained 1/7th share and
there is no infirmty in this finding. The transfer of Rs.
45,000 in favour of each of the sons was by book entries and
not in cash. The transfer, the execution of the partnership
deed and the. agreenent, were all parts of one integrated
transaction, the object of which was to bring about a trans-
fer of 6/7th share of the deceased in his business in favour
of his sons, so that he and his sons m ght have each 1/7th
share in the business.. There was no absolute transfer of
Rs. 2,70,000 in favour of his sons but the transfer was made
subject to the condition that the sons would use it as
capital ~nor for any benefit of the. deceased donor but for
each —of them becom ng entitled to 1/7th share in the busi-
ness. No benefit of any kind was enjoyed by way of posses-
sion or otherw se of the subject-matter of the gift, by the
deceased. Whatever benefit was enjoyed by himsubsequent to
the date of the gift was on account of the fact that he held
1/7th share i'n the busi ness which share he retained through-
out and never parted with.  Therefore, no question can
possibly arise for the inclusion of the said 6/7th share
or of the amount of Rs. 2,70,000/- in the estate of the
deceased.

[660 D -F]

JUDGVENT:
ClVIL APPELLATE JUri SDICTION: Civil Apeal No. 1576 of 1971

(From the Judgnent and Order dated 27-10-1970 of the
Kerala High Court in I.T.R._No. 42/68).

R M Mehta, P.L. Juneja and R N. Sachthey, for the Appel-
I ant .

K. S. Ramarmurthi and S. Bal akrishnan for the Respondents.

The Judgnent of the Court was delivered by

KHANNA, J. This appeal on certificate is by the Con-
troller of Estate Duty against the judgnment of the Kerala
Hi gh Court whereby
651
the High Court answered the follow ng question referred 'to
it under section 64 (1 ) of the Estate Duty Act’ (hereinaf-
ter referred to as the Act) in favour of the accountable
persons and agai nst the revenue:

"Whether on the facts and'in the circum
stances of the case, the Appellate  Tribunal was
right in holding that the sumof Rs. 2,70,000 /is
not includible in the estate of the deceased under
section 10 of the Estate Duty Act ?"

The matter relates to the estate of R V. Veeramani |yer
who di ed on Novenber 18, 1960. The accountable persons are
the six sons of the deceased. The deceased was the proprie-
tor of two business concerns, one dealing in yarn and carry-
ing on noney-lending business under the nane and style of
P. R N. Ramanatha lyer & Co. and the other dealing in piece-
goods under the nane and style of R V. Veeramani |yer.
Wth a viewto convert the business of the aforesaid two
concerns into partnership business with his four mgjor
sons,. the deceased transferred a sumof Rs. 45,000 fromhis
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per sonal account to the credit of each of his four adult
sons on Septenber 12, 1955. On Septenber 17, 1955 a part-
nership deed was executed by the deceased and his four
adult sons constituting a partnership firmunder the name
and style of P.R N. Ramanatha lyer & Co. The sums of Rs.
45,000 transferred by the deceased to each of his four sons
were treated as their share capital in the partnership
busi ness. A day later on Septenber 18, 1955 two mnor sons
of the deceased were also adnitted to the benefit of the
said partnership. Agreenment dated Septenber 18, 1955 was
executed in this connection and in that agreement the
deceased acted as guardian of his mnor sons. The deceased
al so transferred on Septenber 18, 1955 a sumof Rs. 45,000
from his personal account in the firmto each of his two
m nor sons who were admtted to the benefits of part ner -
ship. One of" the mnor sons attained majority on Decem
ber 21, 1957 and he was taken as a regul ar partner by agree-
nment dated March 29, 1958. The ot her son continued to be a

m'nor till the dale of the death of the deceased. The share
of ~“the -deceased and each of his six sons, including the
m-nor -son, was one-seventh in the profits of the partnership
till the date of the death of the deceased.

In the estate duty proceedings that followed the death
of the deceased, the accountabl e persons included the value
of a one-seventh share in the partnership business in the
estate of the deceased which along with the npvables was
declared at Rs. 1,0.5,236. The assessnment was conpl eted on
January 18, '1962. The Assistant Controller of Estate Duty
by applying the provisions of section 10 of the Act
i ncluded the following itens in the estate of the deceased:

(1) The capital of Rs. 2,70, 000;
(2) Subsequent accretion inthe formof profits

till the date of death of the deceased; and
(3) 6/7th share of goodwi ||, the quantum of good
wi |l being computed at Rs. 1 |akh
234SCl /76
652
The principal value of the estate was deternined ~at Rs.
8, 43, 214.
The accountable persons preferred appeal bef ore t he

Appellate Controller of Estate Duly. It was contended  on
their behalf that the value of the share of the sons in the
busi ness should not be included in the estate of ~the de-
ceased wunder section 10 and that the valuation of such
shares as determ ned by the Assistant Controller was exces-
sive. The Appellate Controller held that so far as the gift
of the share in the business was concerned, it could not /be
included in the estate of the deceased under section 10 | of
the Act . Regarding the gift of Rs. 2,70,000 by the
deceased in favour of his sons, the Appellate Controller
held that the same could be included in the estate of the
deceased under section 10. Accordingly the Appellate Con-
troller sustained the inclusion of Rs. 2,70,000 and /delet-
ed the balance of Rs. 3,40,054 which anount also included
si x-seventh share of the goodwill. The value of the good-
will was reduced by the Appellate Controller fromRs. 1 |akh
to Rs. 75,000.

Agai nst the decision of the Appellate Controller the ac-
countable .persons filed appeal to the Appellate Tribuna
and claimed that the inclusion of Rs. 2,70,000 in the estate
of the deceased was wong in law. It was urged that al-
though the deceased purported to transfer a sum of Rs.
45,000 in favour of each of his sons, it did not represent a
transfer of cash and the transfer really represented a
transfer of a share in the business. The Tribunal elabo-
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rately went into the clauses in the partnership deed and
cane to the conclusion that what the deceased gifted to his
sons was only a share in the business and not a gift of
cash. The Tribunal, therefore, held that the sum of Rs.
2,70,000 could not be included in the e.state of the de-
ceased, and ordered the deletion of that sum
On application nade by the Controller of Estate Duty,
the question reproduced above was referred to the High
Court. The High Court held that the subject-matter of the
transfers in favour of each of the sons of the deceased were
the assets to the extent of Rs. 45,000 "subject to the
rights of those assets being available for the continued use
of the business". ' The contention advanced on behal f of the
revenue that there had been conplete transfer of the assets
to the extent - of Rs. 45,000 to each of the sons and that
thereafter the sons allowed the subject matter of the gift
to be nmade use of by ~the donor, was rejected. It was
further observed as under:
"The Tribunal has taken the view that the subject
matter of the gift was property which was subject
to the rights of the business to have that property
being utilised for the purpose of business and they
have expressed thensel ves by saying that the trans-
fer was shorn of the rights of the partnership. The

decision, we think, is  correct. We therefore
answer the: question referred to us in the affirnma-
tive, that is, infavour of the assessee and

agai.nst the departnent."

I n appeal before us M. Mehta on behalf of the appell ant
has argued that there was absolute gift of Rs. 45,000 by the
deceased in favour of each of his sons-and as that anount
was subsequent to the gift utilised for the purpose of
busi ness of which the deceased was at
653
first a proprietor and then a partner, the deceased should
be held to have enjoyed the benefit of the gifted anpunt
subsequent to the date of ‘gift. The case, it i's accordingly
submitted is covered by section 10 of the Act, and the Hi gh
Court was in error in answering the question referred to it
against the revenue. As against that, M. Ramarmurthy on
behal f the respondents has controverted the above contention
and has canvassed for the correctness of the view taken by
the Tribunal and the H gh Court. It has al so been submtted
by M. Ramanmurthy that the findings of fact arrived at by
the Tribunal on consideration of material facts regarding
the subject matter of the gift nust be accepted as correct

in these advisory proceedings. It may be appropriate  at
this stage to refer to the provisions of the Act having
beari ng on the guestion with whi ch we are

concer ned. According to section 9 of the Act, as it stood at
the relevant tine, property taken under a disposition nade by
the deceased purporting to operate as an imediate gift
inter vivos whether by way of transfer, delivery, declara-
tion of trust, settlenment upon persons in succession, / or
ot herwi se, which shall not have been bona fide made two
years or nore before the death of the deceased shall be
deemed to pass on the death: Provided that in the case of
gift made for public charitable purposes the period shall be
six nonths. Section 10 of the Act which has a mteria
bearing read as under at the relevant tinme:

"10. G fts whenever nade where donor not
entirely excluded. --Property taken under any gift,
whenever made, shal |l be deenmed to pass on the
donor’'s death to the extent that bona fide pos-
session and enjoynment of it was not i medi ately
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assuned by the donee and thenceforward retained to
the entire exclusion of the donor or of any benefit
to him by contract or otherw se:
Provided that the property shall not be deened to
pass by reason only that it was not, as from the
date of the gift, exclusively retained as afore-
said, if, by neans of the surrender of the
reserved benefit or otherwise, it is subsequently
joyed to the entire exclusion of the donor or of
any benefit to himfor at |east two years before
the death.”
The intention of the |egislature in enacting section 10 of
the Act was to exclude fromliability to estate duly certain
categories of gifts. Property, which is the subject natter
of gift, would however be deened to be a part of the estate
of the deceased donor under section 10 unless the donee
assumes immedi ate exclusive and bona fide possession and
enj oyment, of the subject-matter of the gift, and there is no

beneficial “interest reserved to the donor by contract or
ot herwi se. The section must be grammatically construed as
foll ows:

"Property taken under any gift,’ whenever made, of
whi ch property bona fide possession and enjoynent
shah not have been assumed by the donee imediately
upon “the gift, .and of which property bona fide
possession and enjoynent  shall not have been
thenceforward retained by the donee. to the entire
exclusion of the donor fromsuch possession and
enj.oynment, or of any benefit to him by contract or
ot herwise ...... "
654
The crux of the section lies in tw parts: (1) the donee
nmust bona fi de have-assunmed possession and enjoynent of the
property, which is the subject-matter of the gift, to the
exclusion of the donor, imediately upon the gift, and (2)
donee nust have retained such possession and enjoyment of
the property to the entire exclusion of the donor or of any
benefit to him by contract or ot herwi'se. Both these
conditions are cunul ative.  Unless each of these conditions
is satisfied, the property would be liable to estate duty
under section 10, of the Act.

The second part of the section has two |linbs the deceased
must be entirely excluded, (i) fromthe property, and (ii)
fromany benefit by contract or otherw se. ~The word "ot her-
wi se" should be construed ejusdem generis and should  be
interpreted to mean sone kind of |egal obligation or sone
transaction enforceable at law or in equity which, 1though
not in the formof a contract, may confer a benefit on the
donor. The words "by contract or otherwise" in the 'second
linmb of the section do not control the words "to the entire
exclusion of the donor" in the first Iinb. In order to
attract this section, it is consequently not necessary that
the possession of the donor of the gifted property nust be
referable to some contractual or other arrangenents en-
forceabl e inlawor in equity. Even if the donor is con-
tent to rely upon the nmere filial affection of his sons with
a viewto enable himto continue to reside in the house,
it cannot be said that he was "entirely excluded from pos-

session and enjoynent"” within the meaning of the first I|inb
of the section and, therefore, the property will be deened
to pass on the death of the donor and will be subject to

levy of estate duty (see GCeorge da Costa v. Controller of
Estate Duty(l) and Controller of Estate Duty v. Snt
Ammal (2).

The obj ect underlying a provision |like section 10 of the
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Act was explained by Isaacs J. in the case of John Lang V.

Thomas Proat Wbb(3) decided by the Hi gh Court of Australia

while dealing with a sinilar provision as under

"The owner of property desiring to make a

gift of it to another may do so in any manner known
to the |law. Apparent gifts may be genuine or co-
| our abl e, and experience has shown that frequently
t he process of ascertaining their genuineness
is attended with del ay, expense and uncertainty-al
of which are extrenely enbarrassing froma public
revenue standpoint.

Wth a viewto avoiding this inconvenience,
the legislature has fixed two standards, both of
them consistent with actual genui neness, but prim
facie “indicating a colourable. attenpt to escape
probate duty. One is the standard of time. A gift,
however, real and bona fide, if made within twelve
nmont hs before the donor’s death is for the purpose
of “duty regarded as not nade. The other is conduct
which at first sight and in the absence of explana-
tion is inconsistent with

(1) 63 1.T.R 497. (2) 97 1.T.R
621.
(3) [1912] 13 C. L.R 5083.
655
the gift. The prina facie viewis made by the
l'egislature conclusive. “If the parties to the
transacti on choose to act so as to be in appar-

ent. conflict with its purport, they are to be
hel d to their conduct.
The wvalidity of the transaction itself s

| eft unt ouched, because it concerns thenselves
al one. But they are not ~to enbarrass the public
treasury by equivocal acts."

It may be nmentioned that there has been anend-

ment of section 10 of the Act by Finance Act, 1965
(Act 5 of 1965) and a second provi so has been added
to that section, according to which a house or part
thereof taken under any gift nmade to the spouse,
son, daughter, brother or sister,” shall ‘not be
deened to pass on the donor’s death by reason only
of the residence therein of the donor except  where
a ri ght of residence therein is reserved or
secured directly or indirectly to the donor under
the relevant disposition or under any collatera
di sposition. W are, however, concerned wi th
section 10 as it stood before the anendnent.

The question as to whether gifted property should | be
held to be a part of the estate of the deceased donor @ pass-
ing on his death for the purpose of section 10 of the Act \is
not always free fromdifficulty. It would depend upon the
fact as to what precisely was the subject matter of the gift
and whet her the gift was of an absolute nature or whether it
was subject to certain rights. There is a fine but rea
di stinction between the two types of cases. Al the sane,
it is quite often a vexed question to determ ne on what side
of the line the facts of the case fall. The line, though
clearly denmarcated, is thin and the cases near the border-
line often pose problem the solution of which calls for a
touch of judicial refinenment and forensic subtlety.

Broadly speaking, if the gift of property be made with-
out reservation or qualification or condition, or to put it
in the words of Dixon CJ. in the case of Conmi ssioner of
Stanp Duties v. Onens(2), where the gift carries the fullest
right known to the |aw of exclusive possession and enjoy-




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 8 of 13

nment, any subsequent enjoynment of the benefit of that
property in the nature of possession or otherwise would
attract the levy of estate duty on the death of the donor
according to section 10 of the Act. Such were the cases of
Adifford John Chick & Anr. v. Commi ssioner of Stanmp Duties.
(2) decided by the Judicial Commttee and CGeorge da Costa
v. Controller of Estate Duty (supra) and Controller Estate
Duty v. Smt. Parvati Ammal (supra) decided by this Court.

The case of difford John Chick (supra) was under sec-
tion 102 of the New South Wales Stanp Duties Act, 1920-56
simlar to section 10 of the Act. |In that case a father
transferred in 1934, by way of gift, to one of his sons
pastoral property. The gift was nade w thout reservation or
qualification or condition. In 1935, sonme 17 nonths after
the gift, the father, the donee-son and another son entered
into an agreenent to carry on in partnership the business of
graziers and
(1) [1953] 68 C. L.R 67, 88.

(2) [121958] A.C 435--37 1.T.R 89.

656

stock —deal ers. The agreenent provided, inter alia, t hat
the father should bethe manager of the business and that
his decisionshould be final and conclusive in connection
with all matters relating to its conduct; that the capita
of the business should consist of the livestock and plant
then owned by the respective partners; that the busi ness
should be conducted on the  respective holdings of the
partners and such hol di ngs shoul d be used for the purposes
of the partnership only; that all |ands held by any of the
partners on the date of the agreement should remain the sole
property of such partner and should not on any consideration
be taken into account as or deemed to be an asset of the
partnership and any such partner should have the able and
free right to deal with it as he might think fit. Each of
the three partners owned a property, that of the donee-son
being that which had been given to himby his father in
1934. Each partner brought into the partnership, |ivestock
and plant, and their three properties were thenceforth used
for the de-pasturing of the partnership stock. Thi's ar-
rangenent continued up to the death of the father in 1952.
It was held that the value of the property given to the son
in 1934 was to be included in conmputing the value of the
father's estate for the purpose of death duty. Wile it was
not disputed that the son had assuned bona fi de  possession
and enjoynent of the property i mediately upon the gift to
the entire exclusion of the father, it was found that he had
not thenceforth retained it to the father’s entire /exclu-
sion, for under the partnership agreenent the partners and
each of themwere in possession and enjoynent of the proper-
ty so long as the partnership subsisted. The Judicia
Conmittee held that where the question is whether the donor
has been entirely excluded fromthe subject-matter of the
gift, that is the single fact to be determ ned, and, if 'he
has not been so excluded, the eye need | ook no further /' to
see whether his non-exclusion has been advantageous or
otherwise to the donee. |In the opinion of the Judicia
Committee, it was irrelevant that the father gave ful
consi deration for his rights as a nenber of the partnership
to possession and enjoynment of the property that he had
given to his son.

In the case of CGeorge da Costa (supra) the deceased had
purchased a house in the joint nanes of hinself and his wife
in 1940. They mamde a gift of the house to their sons in
Oct ober 1954. The docunent recited that the donees had
accepted the gift and that they had been put in possession.
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The deceased died on Septenber 30, 1959. The Controller
i ncluded the value of that house in the principal value of
the estate that passed on the deceased’ s death, under sec-
tion 10 of the Estate Duty Act, 1953. The Board found that,
though the deceased had gifted the house four years before
his death, he still continued to stay in the house till his
death as the head of the fanmily and was al so | ooking after
the affairs of the house; and, further, that though the
property stood in the joint nanes of the deceased and his
wife, the wife was nmerely a nanme-lender and the entire
property bel onged to the deceased. It was held by this
Court that the value of the property was correctly included
in the estate of the deceased as property deened to pass on
hi s death under section 10, and that the whol e property and
not merely half of it could be deened to have passed for
the purposes of the estate duty assessnent.
In the case of Snt. Parvati Amal (supra) on March 11
1955 the deceased executed a deed whereby he gave the
property in which
657
he was carrying on the business of boarding and | odgi ng

absolutely to his five sons in equal shares. Thereafter, on
June 25, 1955 he took the property on |lease from the sons
and carried on-the business as before. Later on, the
deceased gave the boardi ng house on sub-lease to a third-
party. The deceased died on April 6, 1957, and the question
was Wwhether the entire value of the property was liable to
be included in the principal value of the estate of the
deceased as property deemed to pass on his death under
section 10 of the Estate Duty Act, 1953. It was held by
this Court that theentire value of the property and not
nerely the value of the right to possession and enjoynent in
the hands of the deceased as a lessee was ' liable to be
included in the principal value of the estate of the de-
ceased as property deened to pass on his death under section
10. The subject-matter of the gift was found to be the
full ownership in the property without any di m nution

The other type of cases are those where 'the gift is
subject to certain rights or the subject matter of the gift
is property shorn of certain rights and the possession or
enj oynment of sone benefit in that property by the donor can
be ascribed to those rights, i.e:, rights subj ect to
which the gift is made or rights shorn of which the property
is gifted, in such cases the subject natter of the gift
shall not be deened to pass on the death of ~the deceased
donor . To put it in other words, if the deceased owner
delimts the interest he is parting withand possesses and
enjoys sone benefit in the property not/ on account of the
interest parted wth but because of the interest stil
retained by him the interest parted with shall not be
deened to be part of the estate of the deceased donor @ pass-
ing on his death for the purpose of section 10 of the Act.
The principle is that by retaining sonmething which he has
never given, a donor does not bring hinmself ~wthin the
m schief of that section, nor would the provisions of  the
section be attracted because of sonme benefit accruing to the
donor on account of what was retained by him

Two cases, one decided by the Judicial Committee and
another by this Court, would furnish illustrations of nat-
ters falling in this category. The case decided by the
Judicial Committee is HR Minro & Os. v. Conm ssioner of
Stanp Duties(l) and that decided by this Court is Con-
troller of Estate Duty, Madras v. C R Ramachandra Gound-
er (2).

In the first of these two cases, in 1909 Munr o, t he
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owner of 35,000 acres of land in New South Wales on which
he carried on the business of a grazier, verbally agreed
with his six children that thereafter the business should be
carried on by himand themas partners under a partnership
at will, the business to be managed solely by Miunro, and
each partner to receive a specified share of the profits. In
1913, Munro transferred by way of gift all his right title
and interest in portions of his land to each of his four
sons and to trustees for each of his two daughters and their
children. The evidence showed that the transfers were taken
subj ect to the partnership agreenent and on the understand-
ing that any partner could wthdraw and work his | and

(1)[1934] A C.61. (2) 88 I.T.R 488.
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separately. [1n71919 Munro and his children entered into a

formal partnershi p-agreenment, which provided that during the
lifetime of Minro, no partner should wthdraw from the
partnership. On the death of Minro in 1929 the |and trans-
ferred in 1913 was included in assessing his estate to death
duties under section 102 of the Stanmp Duties Act, 1920-1931
(N.S.W). The Judicial Comrittee held that the property
conprised in the transfers was the |and separated from the
rights therein belonging to the partnership, and was excl ud-
ed from bei'ng dutiable because the donees had assumed and
retained possession thereof, and any benefit remaining in
the donor was referable to the partnership agreenent of
1909, not to the gifts.

The rel evant provisions of section 102 referred
to above, it may be stated, were simlar to those
of section 10 of the Act. ~Lord Tomin, speaking
for the Judicial Conmittee, observed

"It is unnecessary to determ ne the precise
nature of the right of the partnership at the tine

of the transfers.” It was either a tenancy during
the termof the partnership or a licence coupled
with an interest.  In either view what was com

prised in the gift was, in the case of each of the
gifts to the children and the trustees, the proper-
ty shorn of the right which belonged to the part-
nership, and wupon_ this footing it is in their
lordship’s opinion plain that the donee” in each
case assunmed bona fide possession and enjoynent - of
the gift inmmediately upon the gift and thencefor-
ward retained it to the exclusion of the donor."

In the case of Controller of ~“Estate Duty,
Madras v. C.R Ramachandra Gounder (supra), the
deceased who was a partner in a firmowned a house
property let to the firmas tenant-at-wll. In
August, 1953, he executed a deed of settlenent
under which he transferred the property let to the
firm to his two sons absolutely “and i rrevocably
and, therefore, the firmpaid the rent to the
donees by crediting the ampbunt in their accounts
in equal shares. The deceased further directed
the firmto transfer fromhis account a sum of ~ Rs.
20,000 to the credit of each of his five sons in
the firms books with effect fromApril 1, 1953,
and he also informed themof this transfer. An
amount of Rs. 20,000 was credited in each of the
sons’ accounts wth the firm The sons did not
wi thdraw any amount fromtheir accounts in t he
firm and the amounts renmained invested wth the
firmfor which interest at 7-1/2 per cent was paid
to them The deceased continued to be a partner of
the firm till April 13, 1957, when the firm was
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di ssolved and thereafter he died on May 5, 1957.
The question was whether the value of the house
property and the sumof Rs. one |lakh could be
included in the principal value of the estate of
the deceased as property deened to pass under
section 10 of the Estate Duty Act, 1953. It was
held by this Court that neither the house property
nor the sum of Rs. one | akh could be deenmed to
pass under section 10. The first two conditions of
the section were satisfied because there was an
unequi vocal transfer of the property by a settle-
ment deed and of the sumof Rs. one |akh by cred-
iting the amobunt in each of the sons’ accounts wth
the firmwhich thenceforward became liable to the
sons for payment of that amount and the interest
t hereon; the possession which the donor
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could give was the legal possession which the
circunst ances and the nature of the property could
admt and this the donor had given. The benefit the
donor had as a nenber of the partnership was not a
benefit~ referable in any way to the gift but was
unconnect ed therew th.

Conming to the facts of this case, we find that
according to the agreed statenent of the case, the
deceased transferred the sumof Rs. 45,000 fromhis
personal account to the credit of each of his four
sons on Septenber 12, 1955 with a viewto convert
the ‘business carried on by himinto a partnership
busi ness with hi's major sons. Clause 4 of the deed
of partnership which was executed by the deceased
and his four adult sons on Septenber 17, 1955 was
as under:

"4, The capital of the partnership for the
present, shall be Rs. 2,25,000/- contributed equal -
ly by the five partners at Rs. 45,000/- each but
the partners shall have the option/to increase the
capital as and when required, each partner contrib-
uting the additional capital required in the sane
proportion as the original contribution and. al

such contributions including the original invest-
ment shall carry no interest for any duration

The present capitals represented by the assets,
outstandings, liabilities and goodw |1 of the

busi nesses P.R N. RAMANATHA | YER & CO. and RV
VEERAMANI | YER whi ch have been taken over as /going
concerns and made part and parcel of the partner-
shi p busi ness hereby constituted."

The agreenent which was entered into on the
following day by the deceased and his four | adult
sons relating to the adm ssion of the two mnor
sons of the deceased to the benefits 'of partnership
expressly recited that Rs. 45,000 had been trans-
ferred by the deceased from his personal account to
the credit of each of the minor sons. It was ~also
stated that the capital of the partnership would be
Rs. 3,15,000 nade up by contribution of Rs. 45,000
by the deceased and each of his six sons and that
the share of the deceased and his six sons in
profits would be one-seventh each. The transfer
of Rs. 45,000 by book entries in favour of each of
the four adult sons on Septenber 12, 1955 and in
favour of each of the minor sons on Septenber 18,
1955, the execution of the partnership deed on
Septenber 17, 1955 and of the other agreement on




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 12 of 13

Sept enber 18, 1955, in our opinion, were all parts
of one integrated transaction, the object of which
was to bring about transfer of six-seventh share of
the deceased in his business in favour of his sons
so that he and his sons m ght have each one seventh
share in the business. The Tribunal has expressly
recorded a finding that what the decased gifted to
his sons was only a share in the business. The
Tri bunal also expressed its full agreenment with the
following observations nade by the Assistant Con-
troller:

"Fromthe facts of the case it is clear that
the gift in favour of the sons represented anounts
transferred by book entries to the account of each
of the sons who were adnitted

660

to the partnership and that it does not actually
represent cash sums of Rs. 45,000/- as such. By
virtue of these transfer entries the sons of the
deceased got a share in the business. Thus the

gift cannot be construed as a gift of cash but it
only represented a gift of a share in the business.
By virtue of this gift, the sons had necessarily to
become partners. The subject matter of the gift
is the investment in the business and such invest-
nment’ was conpul sory or “in other words gift was for
the specific purpose of admssion into the business
as partners and for no other purpose."”

The above finding of the Tribunal has been arrived at
upon the material facts and rel evant circunmstances of the
case and in answering the questionreferred to by the Tribu-
nal, we nmust proceed upon the basis of the correctness of
t he above fi nding. Al t hough M. Mehta has tried to assai
that finding, nothing cogent has been brought to our notice
as mght indicate any,infirmty in that finding. The
circunstances of the case indeed point to the conclusion
that the said finding is well founded.

In the |light of the finding that the deceased  trans-
ferred six-seventh share in the business in favour of the
sons and retained only oneseventh share, no question. can
possibly arise for the inclusion of the said six-seventh
share or of the ampunt of Rs. 2,70,000 in the estate of the
deceased. The transfer of Rs. 2,70,000 by the deceased in
favour of his sons was not in cash but was by neans of book
entries. The transfer of that anbunt was a part of -the
schenme, as stated above, to transfer six-seventh share in
the business in favour of the sons. There was no absolute
transfer of Rs. 2,70,900 in favour of the sons but the
transfer was nmade subject to the condition that the sons

woul d use it as capital not for any benefit of the de-
ceased donor but for each of them beconming-entitled to one-
seventh share in the business. No. benefit ‘of any ki nd was

enjoyed by way of possession or otherw se by ‘the deceased
under the gift of the subject matter of the gift. \hatever
benefit was enjoyed by the deceased subsequent to the date
of the gift was on account of the fact that he held one-
seventh share in the business, which share he retained
t hroughout and never parted wth. No extra benefit was
al so conferred under the deed of partnership upon the de-
ceased al though some extra benefit was conferred upon two of
the major sons in the formof renuneration because of their
active and full participation in the business. Keeping in
view the position of |aw discussed earlier, it is plain
that the facts of the case would not fall within the anbit
of section 10 of the Act.
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We, therefore, agree with the Hi gh Court that the ques-
tion referred to by the Tribunal should be answered in
favour of the accountabl e persons and against the revenue.
The appeal fails and is disnissed with costs.

V.P.S. Appeal di s-
m ssed.

661




