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ACT:

The Factories Act, 1948 (63 of 1948) Del hi Factories Rules
1950 made under s. 112 of Act--Validity of R 7. read wth
R 5 and Schedule thereto---Fee for - annual renewal of
licence to run factory--Wiether fee or tax--Mintenance of
| nspect ors whet her provides quid pro quo for fee

HEADNOTE

The appel | ant conpany had a - nunber of i ndustria
establ i shrments in Del hi . These est ablishments wer e
factories wthin the meaning of s. 2lra) of the Factories
Act , 1948. The factories could be run only after

registration and under a licence granted under the Act and
the Rul es on paynent of a prescribed fee. The licensee was
renewabl e every year under R 7 on paynent of the sane. fee
as for grant of the licence. The conpany filed a wit
petition wunder Arts. 226 and 227 of the Constitution
challenging the validity of the Rules under which the fee
for renewal of the licence for each of its factories in
Del hi was being levied and collected i.e.R 7 read with R 5
and its Schedule. The petition being dismssed by the High
Court, an appeal was filed in this Court with certificate.
The contention on behalf of the appellant was that there was
no quid pro quo for the fee paid for renewal of the licence
and that the mai ntenance of a team of I|nspectors under the
Act did not anpbunt to such quid pro quo. Reliance. was
pl aced on the Liberty G nema case.
HELD: I n each case when the question arises whether the |evy
is the nature of a fee, the entire scheme of the statutory
provisions, the duties and obligations inmposed on the
i nspecting staff "and the nature of tire work done by them
wilt have to be examined for the purpose of determning
the rendering of the services which would make the |evy

of a fee. In the Liberty Cnem case it was found that
no service of any kind was being and could be rendered and
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for that reason the levy was held to. be a tax and not a
f ee. The present case however fell within the other class
of cases in which contributions for the purpose of
mai ntaining an authority and the staff for supervising and
controlling public institutions were held to be fee and not
tax. [354 B--(

A large nunber of provisions of the Act, particularly in
the chapters dealing with safety, involve a good deal of
techni cal know edge and in the course of discharge of their
duties and obligations the Inspectors are expected to give
proper advice and guidance so that there nay be due
conpliance with the provisions of the Act. On certain
occasions the factory owners are bound to receive a good
deal of benefit by being saved fromthe consequences of the
wor ki ng of dangerous nmachines or enploynent of such
processes as invol ve danger to human |ife by being warned at
the proper tine asto the defective nature of the machinery
or of the taking of precautions which are enjoined under the
Act. Simlarly if a building or a machinery or plant is in
such a ‘condition that it is dangerous to human life or
safety the Inspector by serving atinely notice on the
manager saves the factory owner fromall the consequences of
proper repairs not being done in tine to the building. or
machi nery.

349
The Hi gh Court found that 60% of the ampunt of licence fees
which were being realized was actually spent on services
rendered to the. factory owners. The finding being one of

fact nmust be consi dered final. [ 355 H - 356,
D] .

It could therefore hardly be contended that the |evy of
the licence fee was wholly unrelated to the expenditure
incurred out of the total realization. The appeal rnust

accordingly fail. [356 D -H

Corporation of Calcutta & Anr. v. Liberty C nema, [1965]
2 S.C R 477,distinguished.

H. H Sudhundra Thirtha Swamiar v. Conmi ssioner for H ndu
Rel i gi ous & Charitable Endowrents, Msore, [1963]  Supp. 2
S.C.R 302, Mahant Sri Jagannath Ramanuj Das & Anr. v. State
of Oissa & Anr [1954] S.C R 1046 and Ratilal Panachand
Gandhi v. State of Bonbay & Os, [1954] S.CR 1055,
appl i ed.

JUDGVENT:
ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 1424 of 1966.

Appeal from the order dated February 11, 1965 of. the
Punjab Hi gh Court, Crcuit Bench at Delhi in Cvil Wit/ No.
3-D of 1963.

H R Cokhale, D.R Thadani and A N. Goyal, “for the.
appel | ant .

Jagdi sh Swarup, Solicitor-CGeneral, L.M Singhvi and R N
Sacht hey, for the respondents.
The Judgrment of the Court was delivered by

Grover, J. This is an appeal froma judgnent of the
Punjab Hgh Court (Crcuit Bench, Delhi) involving the
qguestion of the validity of Rule 7 read with Rule 5 and its
Schedul e of the Del hi Factories Rules 1950 made under s. 112
of the Factories Act 1948, hereinafter called the Act.
The inpugned Rules relate to the grant of a licence for a
factory and renewal thereof, the fees. being prescribed by
the Schedule to. Rule 5.

The Delhi Coth and General MIls Co. Ltd. operates
within the Del hi area a nunber of industrial establishnents
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which are factories within the neaning of s. 2(m of the
Act. The conpany has to pay a total sumof Rs. 12,775.00 as
annual licence. fee for all its factories in Delhi, the fees
being calculated according to the Horse Power and the
maxi mum in nunber of workers to be enployed on any day
during the year as given in the Schedule. The maxi num fee
that is payable is Rs. 2,000/- for a factory. The factories
can be run only after registration and under a licence
granted under the Act and the Rules on paynent of the
prescribed fee. The licence is renewed every year under R
7 on paynent of the sanme fee which is paid at the tine of
the granting of the licence. Every Ilicence granted or
renewed remains in force up to Decenmber 31, of the year for
which it is granted or

350

renewed. In January 1963 the conmpany filed a petition under
Arts. 226 and 227 o,f the Constitution in the H gh Court
challenging the validity of the Rules wunder which the
licence fee for renewal of the licence for each of its
factories in Delhi was being |l evied and collected i.e.R 7
read with R 5 and its, Schedule. This petition was
dism ssed by a division bench on February 11, 1965. The
conpany then filed the present appeal by certificate.

The principal point which has been canvassed on behalf
of the appellant/ conpany is that the paynent nmde’ for
renewal of the |licence was and is only to endorse the
licence as valid ,for the next year and the -ambunt charged
for the renewal thereof cannot and does not entail services
whi ch can reasonably be regarded to be conmensurate with the
amount so charged. In other words the el ement of . quid-pro-
guo which distinguishes a fee froma tax is  absent and
I acki ng. The Act, it is pointed out; contains specific
provisions for rendering of benefit and service to the
wor kmen by the owners of the factories. ~The Inspectors who
are .appointed under the Act to ensure that its provisions
are conplied with by the factory owners constitute a
policing agency and it is not possible to say that the power
and duties of the Inspectors when exercised and carried out
anmount to services rendered for the benefit of the
factory owners or the worknen.

Fal shaw C J., who delivered the judgment of the
di vi si on bench was of the view that the work carried out™ by
the Inspectors wunder the Act of seeing that all its
beneficient provisions for the health and welfare of the
workers employed in the factories were fully ~inplenmented
must definitely be regarded as services rendered in return
for the fee levied for the annual renewal of the licence for

the factory. It was further observed on an exam nation of
"the affidavit which had been placed before the court /that
at least 60.%of the amount realised as licence fee was

being utilised on running the departnent.

M. HR Cokhale for the appellant conpany has contended
that the High Court failed to apply the principles which are
settled by certain decisions of this Court for deternining
whether a fee for alicence or a renewal thereof _in
ci rcunst ances simlar to the present case 1is in
subst ance and effect a tax. He has relied largely on
Corporation of Calcutta & Another v. Li berty Cinema(l).
In that case the licence fee had been raised fromRs. 400/-
to Rs. 6,000/- per year. It was observed in the mjority
judgrment that the provision under which the licence had to
be taken out for a cinema did not refer to the rendering of
any service by the Corporation of Calcutta. It was also.
not obligatory on the Corporation to make any bye-1 aw
under which
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(1) [1955] 2S.C. R 477.

351
services were to be rendered. |If the bye-laws were not
made there would be no service to render. It was further

pointed out that inspection by the authorities concerned
could not be regarded as a service to the licence as it was
neant only to nake sure that the licensee carried out the
conditions on which the |icence had been granted to him
Some of the earlier decisions were considered as also the
pr onouncenment in H H  Sudhundra Thirtha Swam ar V.
Conmi ssioner for Hindu Religious & Charitable Endowrents,
Mysore(1l) and wth regard to the latter case it was said
that a service resulting in the control of the Math adi path

conferred special benefit on the institution which alone
paid the |evy.

As far back as 1954-it was laid down in Mhant Sri
Jagannath Ramanui -~ Das & Anr..v. The State of Oissa &
Anot her(2)t hat the contributions levied for the. expenses
of the Conmissioner and his staff who were to. exercise
effective control over the trustees of the Maths and the
temples was to. be regarded as a fee and not a tax. Two
reasons were given for this: (1) The paynent was demanded
only for the purpose of nmeeting the expenses of t he
Conmi ssioner and hi's staff which is the nachinery.. set up
for due admnistration of the affairs of the religious
institution. (2) The collections nade were no.t nmerged in
the general public revenue. Sinilarly i'n Ratilal Panachand
Gandhi v. The State of Bombay & Qthers(3) the  contribution
i nposed under the Bonbay Public Trusts Act was held to: be
fee and not tax. it was stated that in the first place
these contributions were to be credited to the Public Trusts
Admi ni stration Fund which was a special fund'|and were not
to be nmerged in the general revenue.  Secondly, it was not
necessary that services should be rendered only 'at the
request of particular people and it was enough that paynents
were demanded for rendering services which the State
considered beneficial in the public interest and which the
peopl e had to accept whether they were willing or not. The
following observations in H H Sudhundra Thirtha Swam ar
case(l) may be referred to with advantage:

"A levy in the nature of a fee does not
cease to be of that character nerely because
there is an elenent of conpul si.on or
coerciveness present in it, nor is it a
postulate of a fee that it nust have direct
relation to the actual services rendered by
the authority to individual who obtains the
benefit of service. If with a viewto provide
a specific service, levy is inmposed by law and
expenses for maintaining the service are net
out of the anpunts collected there. -being a
reasonable relation between the levy and the

expenses incurred for render-

(1) [1963] Supp. 2 S.C.R 302. (2) [1954]
S.C.R 1046. (3) [1954] S.C.R 1055.
352

ing the service, the levy would be in the

nature of a fee and not in the nature of a

tax."
According to M. H R Gokhale the present case is of the
type which would fall squarely wthin the decision in
Li berty Cinema case(1l). It is difficult to agree. 1In each
case where the question arises whether the levy is in the
nature of a fee the entire scheme of the statutory
provisions, the duties and obligations inmposed on the
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i nspecting staff and the nature of work done by them wll
have to be examined for the purpose of determining the
rendering of the services which would nmake the levy a ,fee.
It is quite apparent that in the Liberty Cnema case it was
found that no service of any kind was being or could be
rendered and for that reason the levy was held to be a tax
and not a fee. |In our judgnent the present case falls
within the other class of cases to which reference has been
made in which contributions for the purpose of maintaining
an authority and the staff for supervising and controlling
public institutions like Maths etc. were held to be fee and
not tax.

W nmay now | ook at the provisions of the Act. Chapt er
Il provides for the inspecting staff. Section 9 gives the
powers of the Inspectors. They can enter any factory and
inter alia nake examnation of the prenmises, plant and
machi nery. Under s. 10 qualified nedical practitioners can
be appointed to. be certifying surgeons for the purpose of

the Act. The certifying surgeon has to. <carry out such
duties ~as nmay be prescribed in connection wth t he
exam nation and ,certification of young persons under the
Act. the exam nation of persons. engaged in factories in
dangerous occupation-or process as also the exercising of
medi cal supervision. Chapter 111 deals with heal th

Section Il contains .detailed provisions about cleanliness.

Sections 12 to 14 relate to disposal of waste and effluents,
ventilation and tenperature, and dust-and fume. Sections 17

to 20 concern lighting, drinking water, ‘latrines and
urinals, and spittoons. Chapter 1V contains the provisions
relating to safety. Section 21 deals wth fencing of

machi nery. Section 22 with work on or near nachinery in
notion and section 23 with enploynent of young persons on
danger ous machi nes. The ot her sections which may be' noticed
in this Chapter are s. 27 containing the prohibition of
enpl oyment of women and chil dren near cotton-openers; s. 35
in the matter of protection of eyes, s. 36 dealing wth
precautions against dangerous  fumes, s. 37 relating to
expl osive or inflammble dust, gas etc., and s. 38
relating to precautions in case of fire. Under /s. 39
if it appears to the Inspector that any building or part of
a building or any part of the ways, machinery or plant in a
factory is in such a condition that it may be dangerous to
human life and safety he nmay serve on the nanager of the
factory an order in witing

[1965] 2 S.C.R 477.

353

requiring himto. furnish the particulars for _determ ning
whet her the building, nachinery, plant etc., can be  used
with safety or to carry out such tests as may be specified
and convey the result thereof to the Inspector. Under 's. 40
if it appears to the Inspector that any building or-part of
a building is in such a condition that it is dangerous to
human |ife or safety he can serve an order on the manager of
the factory specifying the neasures which should be adopted
and requiring himto carry out the sane before a specified

dat e. Shnilarly if it 'appears to himthat the use of any
buil ding or machinery or plant involves inminent danger to
human life or safety he can serve an order prohibiting its
use until it has been properly repaired or altered. Chapter

V deals with welfare and provisions are made therein ,for
such anenities as washing facilities for storing and drying
clothing, for sitting, first aid appliances, canteens and
creches and every factory is required under s. 49 wherein
500 or nore workers are ordinarily enployed to have such
nunber of welfare officers as may be prescribed. The Rules
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al so contain various provisions where the Inspector has to
be consulted and his approval obtained for doing certain
things. For instance R 65(3) says that the manager of a
factory shall subnmit for the approval of the Chief |nspector
plans of the building to be constructed or adapted for use
as a canteen. It is unnecessary to refer to several other
provisions contained in the Act and the Rules which show
that the Chief Inspector and his staff play a very
important role in the working of the factory.
In the return which was filed in the H gh Court to the wit
petition it was stated in paragraph 8 that the fees wer e
being charged for the running of the whole establishnent
including the Factory ‘Inspectorate which in its turn
"provi des free inspection and expert technical advice etc.,
to factory owners in _matters connected with safety, health
wel fare and the allied matters in respect of conpliance with
the provisions of the Factories Act". It has further been
stated ~that in our country matters relating to health,
safety, welfare and enpl oynent have to be | ooked after and
the desired results have been sought to be achieved by the
| egi sl ature by providing statutory inspection service.
According to M. Gokhal e the Inspectors only carry out
the duties laid on themunder the Act and all that they have
to do is to ensure that the statutory provisions and the
rules are carried out properly and Ilaunch prosecutions
agai nst factory owners under the provisions of Chapter X of _
the Act in case of any breach or default on the part of the
factory owners. W do not consider that the functions and

duties of the Inspectorate are confined only to the limted
task which has been suggested on behalf of  the appellant
conpany. A |l arge nunmber of provisions to which reference

has been made, particularly in the Chapter dealing wth
354

safety, involve a good deal of technical know edge and in
the course of discharge of their duties and obligations the
I nspectors are expected to give proper advice and gui dance
so that there may be due conpliance with the provisions of
the Act. It can well be said that on certain ‘occasions
factory owners are bound to receive a good deal of benefit
by being saved fromthe consequences of the working of
dangerous rmachines or enmployment of such processes as
i nvol ve danger to human life by being warned at the proper
time as to the defective nature of the machinery or of the
taking of precautions which are enjoined under the Act.

Simlarly if a building or a machinery or a plant is in
such a <condition that it is dangerous to human life or
safety the Inspector by serving atinely notice on the
manager saves the factory owner fromall the consequences
of proper repairs not being done in tine to the building
or the nachinery. Indeed it seenms to us that the nature of

the work of the Inspector is such that he is to render as
much. if not nore, service than a Conmi ssioner would, in the
matter of supervision, regulation and control over the way
in whi ch the nanagement of the trustees of religious —and
charitabl e endownrent was conducted. The Hi gh Court further
found, which finding being of fact, nust be considered as
final that 60 %of the amount of licence fees which were
being realized was actually spent on services rendered to
the factory owners. It can, therefore, hardly be contended
that the levy of the licence fee was wholly unrelated to the
expenditure incurred out of the total realisation. Before
the H gh Court the appellant conpany never nmade out any case
that the collections on .account of the licence fee were
nmer ged in the general public revenue and wer e not
appropriated in the manner laid down for the appropriation
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of expenses for the departnent concerned.

There can be no nmanner of doubt that the amount which
the appellant conmpany has to pay as licence fee is not in
the nature of a tax but is a fee which could be properly
| evi ed.

The appeal fails and it is dismssed with costs.
G C Appeal dism ssed
355




