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ACT:

Court Fees Act, Schedule Il, Art. 11.

Di spl aced Persons (Debts Adjustnent) Act , 1951-
Tribnal’'s decision-If a decree within the neaning of s. 2(2)
C.P.C

Court Fees Act. Schedule Il, Art. 11-Schedule 1 Art. 1-

Applicability of.

HEADNOTE

Schedule I'l, Article 11 of the Court Fees prescribes a
sumof Rs. 2/- as court fees in'the case of a menmorandum of
appeal presented to a Hi gh Court when the appeal is not from
a decree or order having the force of a decree.

The Tribunal appointed under the Displaced Persons
(Debts Adjustnment) Act 1951 dismissed the petition filed by
the appellant claimng certain sunms fromthe respondents. In
appeal to the High Court fromthe decision of the Tribunal
did not amount to a decree within the nmeaning of s. 2(2) of
the Code of CGvil Procedure. The taxing Judge, to whom
guestion of paynent of court fees was referred, came tothe
conclusion that the appellant should pay ~ad val oremcourt
fees under Schedule I, Article 1 of the Court Fees Act.

On the question whether the decision of the Tribuna
was a decree within the neaning of s. 2(2) C. P.C

Al'lowi ng the appeal to this Court,

N

HELD: The nenorandum of appeal in the instant case
falls within the anbit of Schedule 11, Article 11 of the
Court Fees Act and the view of the taxing Judge that ad
val orem court fees were payable under Schedule |I Article 1
was | egally erroneous. [683C

(1) (a) In the definition of "decree" contained in s.
2(2) of the Code of Cvil Procedure, three essentia
conditions are necessary: (i) that the adjudication rmust be
given in suit; (ii) that the suit nmust start with a plaint
and culmnate in a decree; and (iii) that the adjudication
nmust be formal and final and nust be given by a civil or
revenue court. [677E-F]

Under the 1951 Act, special Tribunal was created to
enquire into the clains of displaced debtors or creditors.
It cannot be called a court in any sense of the term because
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the legislature had nade a clear distinction between a
Tribunal and a courts. Secondly, since proceedings before a
Tri bunal statute with an application and not with a plaint
the other inportant ingredient of a decree is wholly
wanting. Thirdly the claim before the Tribunal had been
described as a preceding rather than a suit. Therefore, none
of the requirenents of a decree is to be found in the
decision given by the Tribunal even though the |egislature
may have described the decision given by the Tribunal even
though the |egislature nmay have described the decision as a
decree. A nmere description of the decision of the Tribuna
as a decree does not make it a decree within the nmeaning of
the Court Fees Act. [677G H

(b) The term"decree" used in Schedule Il, Article 11
is referable to a decree as defined in s. 2(2) of the Code
of Cvil Procedure. As the decision of the Tribunal in the
instant case does not fulfil the requirenents of a decree,
665
it is not a decree within the mneaning of Schedule 11,
Article 11 of the Court Fees Act. [678D]

Mannan Lal® v. Mst. _Chhotaka Bibi [1970] 1 S.C. C. 769;
Ram Prasad v. Tirloki Nath, AR [1938] All. 50; Dawood Karim
Ashrafi v. City Inprovenent Board. AR [1954] Hyd. 81
Ant al a Gope v. Sarbo Gopain, AR [1962] Pat. 489; Ms. Panzy
Fernadas v. Ms. M F. Cusoros & others AIR [1963] All. 153;
Dundoppa v.S G Mdtor Transport Conpany. AR [1966] Ms,.
150; Irshad Husain v. Bakshish Hussain Al R [1946] Qudh 254;
Harrish Chandra Chatteree vg. Bhaoba Tarini Debi, 8 C.WN
321; Taxing Oficer, H gh Court Appellate side v. Jammadas
Dharandas I LR [1956] Bom 211; Barras Vv. ~Aberdeen Steam
Trawl i ng and Fi shing Conpany [1933] A C. 402 411; Par manand
Lokurmal and ot hers v. Khudabadi Bhai bund Co-operative Credit
Bank Ltd. and others, AIR [1958] Raj. 146; The  Punjab
National Bank Ltd. v. The American |nsurance Conpany Ltd.
ILR [1958] 8 Raj. 216 and S. Sohan Singh v. Liverpool and
London and d obe Insurance Co. Ltd. AIR[1956] Pb. 153,
referred to

Par manand Lokurmal and ot hers v. Khudabadi Bhai bund Co-
opertive Credit Bank Ltd. and others, AIR [1958] Cal. 675;
Punj ab National Bank Ltd. v. Firmlsardas Kaluram AR [ 1957]
Raj . 146; Kishandas v. Parasram AIR [1955] Raj. 81 and Sita
Ram v. Mol Chand, AIR [1954] All. 672,. not approved.

(c) Were a legislature uses an expression bearing a
wel | -known | egal connotation it nust be presunmed to have
used the said expression in the sense in which it has been
so understood. Therefore, when the Court Fees Act uses the
word "decree" which had a well-known | egal significance, the
| egi sl ature nust be presunmed to have wuse this termin the
sense in which it is which it is wunderstood in the G vi
Procedure Code.[678F; 679B]

Barras v. Aberdeen Steam Traw ing and Fi shing Conpany
[1933] A .C. 402, 411. referred to.

There is no force in the contention of the respondent
that under s. 5 of the Court Fees Act the decision of the
taxing Judge was final and could not be re-opened in-any
court and as such no appeal under Article 136 was
mai nt ai nabl e. Even though the order of the taxing Judge nay
be final wunder s. 5, the power of this Court under Article
136 will over-ride any stanp of finality given by a statute.
The finality wunder s. 5 cannot derogate from the power
conferred by the Constitution on the Suprene Court. [683E]

S. Rm Ar. S. Sp. Satheppa Chettiar v. S. Rm Ar. Rm
Ar. Rm Ramanat han Chettiar [1958] S.C.R 1021, held
i nappl i cabl e.
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JUDGVENT:

ClVIL APPELLATE JURISDICTION. Civil Appeal No. 1370 of
1968.

Appeal by Special Leave fromthe Judgnent and order
dated the 6th March, 1967 of the Hi gh Court of Judicature at
Al l ahabad in First Appeal No. N | of 1965.

J. P. Goyal and S. M Jain, for the Appellants.

GL. Sanghi, D N Msra and O C WMathur, for
Respondent No. 1.

G N Dixit and O P. Rna, for the State of U P.

The Judgrment of the Court was delivered by

FAZAL ALI, J.-This 'is an appeal by special |eave
agai nst the judgnent of the Single Judge of the Allahabad
Hi gh Court deciding
666
a court” fee matter in connection wth the nenmorandum of
appeal filed by the appellants before the Allahabad Hi gh
Court against a decree passed by the Tribunal appointed
under the Displaced Persons (Debts Adjustment) Act, 1951-
hereinafter referred to as ’'the Act’'. The appellants had
filed an applicationunder~ s. 13 of the Act before the
Tribunal alleging that it was a partnership firmand cl ai ned
that an amount of / Rs. 3,50,000/- by way of refund of
security deposits and a sumof Rs. 55,000/- as conm ssion
was due fromthe ' respondents. The application was tried by
the Tribunal and the claimpreferred by the appellants was
ultimately disnmissed by the Tribunal by its decree dated My
19, 1965. Additional Civil Judge of Badaun was assigned as
the Tribunal wunder the aforesaid Act. The appellants then
filed an appeal before the Allahabad H gh Court with a
nom nal court fee of Rs. 5/- but the Stanp Reporter of the
Hi gh Court was of the opinion that the appellants should
have paid ad val oremcourt fees on the total claimpreferred
by the appellants before the Tribunal which had been
di sall owed. The matter was taken up by the Taxing Oficer
who, in view of the substantial inmportance of the / point
raised, nade a reference to the  Taxing Judge for deciding
the court fee payable on the nenorandum of —appeal in the
instant case. The plea of the appellants was that as the
decision of the Tribunal did not anount to a decree as
contenplated by s. 2(2) of the Code of Cvil Procedure 1908,
ad valorem court fees were not payable and the appellants
were entitled to pay court fees as prescribed in Sch. 11
Art. 11 of the Court Fees’ Act. The stand taken by the
revenue was that as the present appeal was agai nst a decree,
the case of the appellants squarely fell within the anbit of
s. 4 of the Court Fees’ Act and therefore ad val orem court
fees were payable under Sch. | Art. 1 of the Court Fees’
Act. The matter was taken up by the Taxing Judge who went
into the question of Ilaw raised before him and after
considering some authorities, particularly those of the
Al | ahabad High Court, agreed with the Stanp Reporter —and
cane to the conclusion that the appellants should pay ad
val orem court fees under Sch. I Art. 1 of the Court Fees’
Act. The Taxi ng Judge accordingly by his order dated October
11, 1965 directed the appellants to make up the deficiency
in the payment of the court fees. It was against this order
that the appellants filed a petition for special |eave to
this Court which having been granted the appeal has now been
pl aced before us for hearing.

This appeal involves a short but substantial question
of law as to the interpretation, scope and anbit of Sch. |
Art. 11 of the Court Fees’ Act as applicable to appeals
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preferred against the orders or decrees passed by the
Tri bunal constituted under the Act. The point is not free
fromdifficulty and there appears to be a serious divergence
of judicial opinion on the question as to whether in appeals

like the present, Sch. | Art. 1 or Sch. Il Art. 11 of the
Court Fees’ Act would apply.
M. Goyal |earned counsel appearing for the appellants

rai sed two points before us. In the first place he contended
that as the proceedings before the Tribunal were not

proceeding in a Civil Court nor was the Tribunal a Court,
therefore, the decision of the Tribuna
667

even though |oosely called as a decree is not a decree as
contenplated by s. 2(2)  of the Code of Civil Procedure and
therefore the case of the appellants <clearly falls within
the anbit of Sch. I Art. I'l. of the Court Fees Act. It was
next contended that as the Tribunal had disallowed the claim
of the ~appellants by the order  inpugned before the Hi gh
Court the order did not anpbunt to any decree and, therefore,
the question of paynent of ad valoremcourt fees did not
arise. In-this connection it was also subnmitted that the Act
being a beneficial statute was designed to provide a cheap
and expeditious remedy to displaced persons in certain
circunstances and therefore the Parliament never intended
that displaced persons who had lost all that they possessed
in Paki stan should be nmde to pay ad  valoremcourt fees
wi t hout possessing the capacity to do so.

M. Dikshit appearing for the respondents sought to
repel the argunents of M. CGoyal ~on two grounds. In the
first place it was subnmtted that wunder the provisions of
the Court Fees Act the order of the Taxing Judge was fina
and could not be re-opened by this Court _even in specia
| eave. Secondly, it was submitted that the Tribunal was
nothing but a GCvil Court and the provisions of the Act
woul d show that the Tribunal was clothed with all the powers
and incidents of a Cvil Court. I'n these circunstances it
was contended that any decree which was passed’ by the
Tri bunal nust be presunmed to be a decree of the Court and
was nmade appealable as such wunder s. 40 of the Act.
Therefore, it was said, Sch. Il Art. 11 had absolutely no
application and the view taken by the Taxing -Judge was
| egally correct.

In order to understand the contentions raised by the
counsel for the parties it nay be necessary for us to trace
the history of the Act and the circunstances in which it was
passed. To begin with, following the partition of the
country there was an unprecedented rush of refugees from
Paki stan to India and our country imediately after becom ng
i ndependent had to face the col ossal probl em  of
rehabilitating the refugees or the displaced persons, Most
of these persons had | eft huge assets behind in Pakistan and
had come to this country wthout a penny. Qhers were
creditors and were entitled to get their debts |iquidated
fromthe assets in this country or from the properties
possessed by the Banks in this country. Soon after
i ndependence there were stray and pieceneal |egislations
providing for sone facilities for displaced debtors and
creditors but there was no uniform lawto cater to their
growing needs in view of the situation faced by them
following the partition of our country. In t hese
circunst ances, therefore, the Government decided to bring
out a uniformlegislation so as to be a conplete code in
itself providing for a cheap and expeditious renedy for
di spl aced debtors and creditors. The matter was first
entrusted to a Comrittee and then to Bind Basni Prasad, a
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retired Judge of the Allahabad H gh Court, who after taking
evi dence of a large nunber of displaced persons and
exam ning the nature of the claimnms, subnmitted a report which
fornmed the basis of the D splaced Persons (Debts Adjustnent
Act. Introducing the Bill which preceded the Act, M. A P
Jain, the then Mnister of State for Rehabilitation, made a
| ong speech in

668

Parliament dwelling on the various aspects of the Bill. The
M nister particularly highighted the fact that the condition
of the displaced persons was pitable as they had | eft huge
assets behind in Pakistan. 1In this connection the Mnister
observed thus:

"The condition  of the displaced persons therefore
today is that while their assets have been |eft behind
in Paki stan and they  have brought the titles of their
property, at least in some cases.

In the provisions contained in this Bill, we have
tried to strike a bal ance between the reduced capacity
of .tthe debtor to nmeet his obligations and at the sane
ti me-we have taken sufficient care to see that a debtor
who is in a position to pay may not deny paynent to his
creditor.

In this Bill, we have introduced what mght be
cal l ed a sonewhat revol utionary principle, nanmely, that
no debtor wll be called upon to pay nore than his
payi ng capacity. | shall later on define what the words
' payi ng capacity’ nmean, but here it nmay be enough to
mention that paying capacity of a debtor has been

defined in a rather |Iliberal manner ~after allow ng
fairly large assets which wll not be capable of
attachnent.

Clause 13 deals with clains by displaced creditors
agai nst persons who are not displaced debtors. That is
not conparatively so inportant ~because it only gives
relief in respect of court fees. W felt that under the
depressed econom ¢ condi tion of the di spl aced
creditors, it is necessary that we nmust give 'them sone
relief against the huge amount of noney which they have
to pay as court fees etc.

| submit that these are all_ very necessary and
humane considerations which take into account the
actual paying capacity of the debtor.

We have nmmintained the existing procedure in-the
Courts but we have sinplified it becausea prolonged
procedure and the conplexities of the civil courts mean
a lot of nobney. W have provided only one appeal in
cl ause 40."

A perusal of the above observations will give a clear
insight into the various objects of the Act and the main
pur poses whi ch the | egislation sought to achieve. It will be
noticed that the Mnister laid particular stress on the
payi ng capacity of the debtors which he called a ' humane
consi deration and also described the necessity of giving
relief to the displaced persons against the huge anpunt of
noney which they nay have to pay as court fees. Thus it
woul d appear that the intention of Parliament was to bring
out a legislation which would provide for a cheep and
expeditious remedy to the displaced persons and entrust the
work to a Tribunal which may
669
be able to decide the clains quickly instead of |eaving the
di spl aced debtors or creditors to follow the dilatory and
cunber some process of the civil courts. In order to shorten
the litigation the Mnister expressly stated that only one
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appeal had been provided ins. 40 of the Act, to the Hi gh
Court. These matters will have a very inportant bearing on
the interpretation of the provisions of the Court Fees Act
as applicable to the decrees passed by a Tribunal under the
Act. Even apart from these considerations, it is well
settled that in case of a fiscal statute the provisions nust
be strictly interpreted giving every benefit of doubt to the
subject and lightening as far as possible the burden of
court fees on the litigant. Thus where an adjudication given
by a Tribunal could fall within two provisions of the Court
Fees Act, one of which was onerous for the litigant and the
other nmore |liberal, the Court would apply that provision
which was beneficial to the litigant. In A V. Fernandez v.
State of Kerala, while interpreting the provisions of a
fiscal statute, viz., the Travancore-Cochin General Sales
Tax Act, this Court observed as foll ows:

"It is no doubt true that in construing fisca
statutes and in-determning the liability of a subject
to tax one nust have regard to the strict letter of the
| aw'and not nerely to the spirit of the statute or the
substance of the law. 1f the Reve nue satisfs the Court
that the case falls strictly within the provisions of
the law, the subject ~can be taxed. If, on the other
hand, the <case is not covered within the four corners
of the provisions of the taxing statute, no tax can be
i nposed by inference or by analogy or by trying to
probe into the intentions of the |egislature and by
consi deri ng what was the substance of the matter."
Simlarly in State of Mharashtra v. Mshri Lal Tara

Chand Lodha and others, while “interpreting some of the
provi si ons of the Bonbay Court Fees Act, Raghubar Dayal, J.,
speaking for the Court observed as follow

"The Act is a taxing statute and its provisions
therefore have to be construed strictly, in favour of
the subject-litigant."

These observations manifestly show that the Courts have
to interpret the provisions of afiscal statute strictly so
as to give benefit of doubt to the litigant. The principles
deduci ble from the decisions referred to above are well
established and adnmit of no doubt. W, therefore, propose to
decide the question raised before us in the light of the
princi pl es enunci ated above, but before doing that it may be
necessary to give a brief survey of the schene and structure
of the Act in order to find out the real nature, scopeand
anbit of the statute.

670

To begin wth, it may be necessary to extract the rel evant
portion of the statement of objets and reasons of. the
statute:

"The Bill is designed mainly to give relief to
di spl aced debtors in respect of liabilities incurred by
themprior to their displacement from Wst Pakistan
though rem ssion of court fees has al so been allowed to
di spl aced creditors. A certain amount of relief —was
afforded to them by Acts XLVII of 1948 and XXV of 1949,
but this was found to be inadequate.

A thorough exanination of the various problens
involved had to be nade with a view to affording
di spl aced persons adequate and, at the sane tinmg,
reasonable relief in the matter of their indebtedness,
consistently with the needs of their rehabilitation

A decree wunder the lawwll thus consist of two
parts, the first part bei ng equi val ent to and
recoverable from the 'paying capacity’ of the debtor,
and the second part being equivalent to the bal ance of
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the total amount decreed and recoverable from the
conpensation, if and when received by the debtor. The
first part of the decree will, as a rule, be
recoverabl e in instal ments.

In respect of the second part of the decree, it
has been accepted that the anmount payable should be
scaled down in the proportion in which the displaced
debtor is able to obtain reconpense in respect of his
i movabl e property left behind in Wst Pakistan. Were
no reconpense is received, there will be no recovery of
the second part of the decree."

Section 4 of the Act provides for constitution of Tribunals
to exercise jurisdiction under the Act and enpowers the

State Governnent to designate any civil court or class of
civil courts as the Tribunal or Tribunals and my also
define the areas in which such Tribunal shall exercise

jurisdiction. It _may be pertinent to note here that the
statute deliberately -does not ‘entrust the functions of the
Act to the civil _court per se but to a Tribunal to be
sel ected from anongst civil ~courts. Section 5 of the Act
provides for —an application to be ~'given by a displaced
debtor for adj ust nent~ of his debts and gives t he
requi renents of that application. Section 6 authorises the
Tribunal to reject the -application under s. 5, if it does
not fulfil the requirements of s. 5 and further gives it the
power to grant tine to conmply wth the requirenents.
Sections 7 and 8 of the Act provide for issue of notices to
the respondents and give right to the respondents to file
their objections. Section 9 provides for an inquiry into the
application made under. s. 5. The statute designedly uses the
word "proceeding” in s.. 9 rather than a suit which clearly
shows that the Legislature was aware of the distinction
between a "proceeding" and a "suit". Sub-section (2) of s. 9
aut horises the Tribunal to decide the dispute and pass such
decree in relation thereto as it thinks fit. It is,
therefore, clear that the decree which the Tribunal passes
is not a decree of the Civil Court but a decree passed by a
Tribunal in a proceeding under s. 5 and section 9 of the
Act. Section 10 deals with clainms by the creditors against
671

di spl aced debtors and s. 11 regulates the procedure of a
petition filed by the creditor. Sub-section (2) of s. 11
further authorises the Tribunal to determ ne the claimand
pass a decree in relation thereto. Section 12 provides for
objection by creditor to schedul e of assets-and s. 13 refers
to clainms by displaced creditors agai nst persons who are not
di spl aced debtors. Section 14 prescribes the procedure for
di spl aced creditor’s petition filed under s. 13 of the Act
and authorises the Tribunal to pass a decree as it thinks
fit. Sub-section (3) of s. 14 authorities the Tribunal to
pass a decree if no cause is shown or if no dispute exists.
A perusal of sub-ss. (2) & (3) of s. 14 clearly shows that
the statute contenplates a decree which my be one of
rejection of the claimput forward by the displaced creditor
or one which anbunts to allowing the claim Thus, in other
words, whether <claimis disallowed or allowed, the order
passed by the Tribunal would be a decree in both cases. W
have purposely nentioned this fact because sonme of the High
Courts have taken the view that where the Tribunal rejects
the claim of a displaced creditor or debtor either on the
ground that the petitioner is not a displaced debtor or
creditor but not on nerits, such an adjudication does not
amount to a decree. This distinction sought to be made by
some of the courts does not appear to be consistent with the
schene and | anguage of the statute. Section 15 of the Act
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deals with the consequences of application by displaced
debtor. The next relevant provision is s. 18 which regul ates
the procedure for clainms against insurance conpanies, and
sub-s. (2) of this section provides for a decree to be
passed by a Tribunal. Section 23 provides for a sinplified
procedure in certain cases where the claimis below Rs.
5,000/- in which case the Tribunal is enpowered to record
only a nenorandum of the substance of the deposition of the
witnesses so as to given a short and sumary deci sion.
Section 27 refers to the contents of the decree and s. 28
provides for the forum and the Court in which the decree
passed by the Tribunal is to be executed. Section 32 of the
Act provides the procedure for scaling down of debts by a
di spl aced debtor. Section 36 provides for extension of
period of limtation. ~Section 40 is the provision for
appeal s agai nst any decree or final order of the Tribunal or
agai nst any order passed in the course of execution. These
are the relevant provisions of the Act in so far as the
facts of the present case are concerned. A close exam nation
and a detailed analysis of the various provisions of the Act
woul d clearly reveal that the Act ~is a beneficial statute
meant for advancing the cause of the displaced debtors and
creditors by conferring substantial benefits on themif they
are able to prove their clains. In these circunstances it is
clear to wus that /the Legislature could never have intended
that the claimnts should have to pay heavy court fees
either in getting, their clains adjudicated by the Tribuna
or even in filing ‘appeals against the decrees of the
Tribunal s. That the displaced persons had been given such
concessions and facilities has been held by this Court in
Shri Ram Narain v. The Sima Banking &1 ndustrial Conpany
Ltd. where this Court observed as foll ows:

"Now, the Displaced Persons (Debts Adjustnent) Act
is one of the statutory neasures meant for relief and
rehabi | -

672

tation of di spl aced persons. It is neant for a
temporary situation brought  about by unprecedented
circunstances. It is possible, therefore, to urge that
the provisions of such a nmeasure are to be treated as
being particularly special in their nature and that
they al so serve an inportant national purpose. It is by
and | arge a neasure for the rehabilitation of displaced
debtors. x x x There is no provision therein which
conpels either a displaced debtor ~or a displaced
creditor to go to the Tribunal he is satisfied with the
reliefs which an ordinary civil court can give himin
the normal course. It is only if he desires to avai
hinsel f of any of the special facilities which the Act
gives to a displaced debtor or to a displaced creditor
and makes an application in that behal f under sections
3, or 5(2), or 13, that the Tribunal’'s jurisdiction
cones into operation. X X X

It is also desirable to notice that so far as a
claimof a displaced creditor against a non-di splaced
debtor is concerned the main facilities that seemto be
avail able are (1) the claimcan be pursued within one
year after the comrencenent of the Act (presunably even
though it nay have been tine barred), (2) a decree can
be obtained on a nere application, i.e. wthout having
to incur the necessary expenses by way of court-fee
which woul d be payable if he had to file a suit, (3)
the creditor has the facility of getting his claim
adj udi cated upon by a Tribunal which has jurisdiction
over the place where he resides, i.e., a place nore
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convenient to himthan if he had to file a suit under

the ordinary law in which case he would have to file a

suit at the place where the defendant resides or part

of the cause of action arises. There may al so be a few
other minor facilities."

As pointed out above, the claim of the appellants in
the present case before us was di sm ssed by the Tribunal on
nerits and the stand taken by the Revenue which found favour
with the Taxing Judge of the Hgh Court was that the
appel l ants should pay ad valoremcourt-fees as their claim
was rejected on nerits.

Counsel for the appellants has submtted that the
present appeal would be governed clearly by Sch. Il Art. 11
of the Court Fees Act, This Article reads thus:

"11. Menorandum of appeal when the appeal is not
froma decree or an order having the force of a decree,
and i s presented.

(a) x X X

(b) ~to a Hi gh Court” or Chief Conmm ssioner, or

other Chief Controlling Executive or Revenue
Aut hority.
Two rupees”
In order to attract application of this article, the
foll owi ng conditions nust be fulfill ed:
673

(i) that the docunment sought to be stanped nust be a

menor andum of appeal

(ii) that the appeal should be  presented to the Hi gh

Court; and
(iii)that the appeal should not be froma decree or an

order having the force of a decree.

The third condition of the article is couched in a negative
form thus inplying that this provision wuld 'have no
application to appeals against decrees. The question that
falls for determination is as to whether or not the decision
given by the Tribunal under the Act could be said to be a
decree within the nmeaning of Sch. Il Art. 11 of the Court
Fees Act.

It was subnitted by |earned counsel for the appellants
that the Court Fees Act and the Code of Civil Procedure
bei ng statutes conpl enentary to each other shoul d be read as
one harnonious whole. W think that the contention is well
founded and nust prevail. The term "decree" as usedin the
Court Fees Act is aterm of art and it nust be deened to
have been wused in the sane sense as understood by the Code
of Civil Procedure. It nay be pertinent to note here that
neither the Court Fees Act nor the Displaced Persons (Debts
Adj ustment) Act has defined the term "decree”. Neverthel ess”
as far back as 1859, by Act No. VIII of 1859 passed by the
CGovernor-Ceneral in Council the concept of a decree was
clearly indicated, although no definition of a decree was
given in that Act. By ss. 183 to 190 the manner in which the
judgrments were to be given and the decrees were to be
prepared as also the contents of the same were clearly
nmentioned. Section 189 which expressly dealt wth decrees
ran thus:

"The decree shall bear date, the day on which the
j udgrment was passed. It shall contain the nunber of the
suit, the names and descriptions of the parties, and
particulars of the claim as stated in the Register of
the suit, and shall specify clearly the relief granted
or other determination of the suit. It shall also state
the anbunt of costs incurred in the suit and by what
parties and in what proportions they are to be paid,
and shall be signed by the Judge, and sealed with sea
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the Court."

Thus when the Court Fees Act was passed in the year 1870 and
used the term"decree" it nust be intended to have used the
word "decree" so as to bear the same connotation as the word
"decree" as explained in s. 189 of Act VIII of 1859. In the
Code of Givil Procedure Act XIV of 1882 "decree" appears to
have been defined for the first tinme and the definition may
be extracted as foll ows.

"' decree’ nmeans the formal expression of an
adj udi cati on upon any right clained, or defence set up
in Cvil Court when such adjudication so far as regards
the Court expressing it, decides the suit or, appeal
An order rejecting a plaint, or directing accounts to
be taken, or deternining any question

674
mentioned or referred to in section 244, but not
specified in section 588, is within this definition: an
order specified in section 588 is not wthin this
definition:"
The Code ' of Civil Procedure of 1908 also gave a full and
conpl ete definition of "decree" in s. 2(2) which runs thus:

"’ decree’ means the formal expression of an
adj udi cati on which, so far as regards the Court
expressing it, ~ conclusively determnes the rights of
the parties with regard to all or any of the matters in
controversy in /the suit and nay be either prelinnary
or final. It shall be deened to include the rejection
of a plaint and the deternination of any question
within section 47 or section 144, but. shall not
i ncl ude-

(a) any adjudication fromwhich an appeal lies as

an appeal from an order, or

(b) any order of dismissal for default."

It would be seen that an order rejecting a plaint was
clearly mentioned as falling under the term"decree". |In
view of this clear definition of the order rejecting a
plaint, it became necessary to make a correspondi ng change

in Sch. Il Art. 11 of the Court Fees Act and by Act V of
1908 the words "from an order rejecting a plaint or" used in
Sch. Il Art. 11 before 1908 were expressly omtted for the

sinple reason that an order rejecting a plaint having been
incorporated in the definition of a "decree" it was  not
necessary to retain it in the Court Fees Act. Thisis the
nost i nportant intrinsic evidence to show _that -the
Legislature in enacting the Court Fees Act used the term
"decree" in the sane sense as it was used in's. 2(2) of the
Code of Gvil Procedure, 1908 or in the code  obtaining
before that day. This also shows that the Court Fees Act and
the Code of Cvil Procedure are nore or |ess conpl enentary
to each other. This matter was the subject-natter /of a
decision of this Court in Mannan Lal v. ©Mt. Chhotaka Bibi,
where this Court observed as follows:

“I'n our view in considering the question as to the
mai ntai nability of an appeal when the court-fee paid
was insufficient to start wth but the deficiency is
nade good |ater on, the provisions of the Court Fees
Act and the Code of Civil Procedure have to read
together to forma harnonious whole and no effort
shoul d be made to give precedence to provisions in one
over those of the other unless the express words of a
statute clearly override those of the other. Apart from
the decisions bearing on the point, there can in our
opi nion, be no doubt that Section 4 of the Court Fees
Act is not the last word on the subject and the court
must consider the provisions of both the Act and the
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Code to harnonise the two sets of provisions which can

only be done by reading Section 149 as a proviso to

Section 4 of the Court Fees Act by allowing the

deficiency to be made good within a period of tine

fixed by it."
675

There are a nunber of other decisions of the Hgh
Courts which have al so taken the view that the word "decree"
appearing in Sch. Il Art. 11 has to be read in the sane
sense as used in the Code of Civil Procedure. In Ram Prasad
v. Tirloki Nath a Division Bench of the All ahabad H gh Court
observed as foll ows

"The word 'decree’ has not been defined in the

Courtfees Act or in the General Causes Act; and it is

safe to assunme that the word has been wused in the

Court-fees Act in the sense in which it is used in the

Cvil P.C., under which all the decrees are passed and
which defines it as neaning "the formal expression of
adj udi cati on _which, so far as regards the Court

expriessing it, conclusively determnes the rights of

the parties with regard to all or any of the matters in

controversy in the suit...... "

A Full Bench of ~ the Hyderabad H gh Court in Dawood
Karim Ashrafi v. Gty Inprovenent Board nade a simlar
observati on where the Court observed as foll ows:

"To have the force of a decree, an order nust
possess all the characteristics of a -decree. It was
further held ‘that the word "decree" ‘has not been
defined in the Court-fees Act or in the CGeneral C auses
Act, and it was safe to assume that the word has been
used in the Court-fees Act in the sense in which it is
used in the Gvil Procedure Code."

A Division Bench of the Patna H gh Court also in Antal a Gope
v. Sarbo CGopain, while interpreting the word ’decree’ used
inthe H ndu Marriage Act, appears to have taken the same
vi ew and observed as foll ows:

"The Act provides under section 21 that "al
proceedi ngs under this Act  shall be regulated, as far
as may be, by the Code of Civil Procedure, 1908"

that is to say, the procedure to be adopted by the
Court, in dealing with such proceedings will be akin to
that provided for the trial of suitsina Cvil Court.
But that does not nmake the proceeding a suit-or the
application a plaint.

X X X X X X X X

Therefore, in our view, article 11 of Schedule |
of the Court Fees Act will be applicable to all appeals
com ng under section 28 of the Hndu Marriage Act,
1955. "

The later Full Bench decision of the Allahabad H gh Court in
M's. Panzy Fernandas v. Ms. M F. Cusoros & others appears
to have endorsed its previous view and observed as foll ows:
676

"The sane result would, however, follow from a
perusal of the various provisions of the Code of Civi
Procedure of 1859, as it stood in the year 1870.

The above provision of law, therefore, indicates
that under the Code of Civil Procedure, 1859, a decree
could only be passed in a proceeding which could be
terned a suit.

Section 26 specified the particulars that are to
be given in the plaint. Section 27 laid down the nanner
in which the plaint was to be subscribed and verified.
Thus the schene of the Code of Civil Procedure of 1859
as disclosed by the aforenentioned provisions, also
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points to the conclusion that a decree marks the

culmnation of a proceeding which is described as a

suit, and which, according to the said Code, is

initiated by neans of a plaint. Proceedings for letters
of adm nistration under the Indian Succession Act (Act

XXXI' X of 1925) are not commenced by the institution of

a plaint. On the other hand, as section 278 of the said

Act shows, they are commenced by an "application" or a

petition.

For the above reasons we are of opinion that the
decision of a Court in proceedings for letters of
adm ni stration cannot be described as a decree.

If excitability was to be the invariable quality
of all decrees, one would expect that the Legislature
woul d i ncorporate ~this feature in the provisions which
define the nature, scope and contents of a decree.
Further, if the Legislature wanted that Schedule |
Article 11 ~should apply only to executable orders it
could very easily have added the word "executable
before "order"."

In the above case the order passed in a proceeding before a
Probate Court was held not to be a decree.

In Dundappa Vv.S: G _Modttor Transport Conpany the High
Court of Mysore observed as foll ows:

"I'n order to understand the expression "having the
force of a decree" occurring in this article of the
Court Fees Act, it would be useful to derive guidance
fromthe definition of a "decree" contained in section
2(2) of the Code of G vil Procedure, according to the
provi sions of which, a decree is a fornmal expression of
an adjudication conclusively determning the rights of
the parties with regard to all or any of the nmatters in
controversy before the Court."

In Irshad Husain v. Bakhshi sh Husain the sane view was
taken by the OQudh Hi gh Court where the Court observed as
fol | ows:

"The expression "decree" is not defined either in
the Court-Fees Act or in the GCeneral Causes Act. It
nmay,

677

therefore, be safely assuned that this expression as

used in Sch. 2, Art. 11, Court-Fees Act, bears the

nmeaning given to it by s. 2(2) Cvil P.C. Nor can it be

disputed that there is a vital difference between a

"decree" and "order" in matters relating to appeals."

In Harrish Chandra Chatterji v. Bhoba Tarini Debi the
Calcutta High Court also appears to have taken the same
view, where the Court observed as foll ows:

"I do not think this was the "fornal expression of
an adjudication® so as to nake the order a decree
within the neaning of sec. 2 of the Code “of @ Cvi
Procedure. The fee payable, therefore, wll 'be one
| evi abl e under Art. 11 of the second schedul e of the
Court-fees Act."

The Bonbay Hi gh Court in Taxing officer, Hi gh Court,
Appel | ate side v. Jamadas Dharandas which was a case under
the Displaced Persons (Debts Adjustnent) Act, has clearly
held that the term "decree" used in Sch. Il Art. 11 of the
Court Fees Act nmust be held to Lave the same meaning as in
Ss. 2(2) of the Code of Civil Procedure.

Thus on a consideration of the authorities nentioned
above the propositions nay be sumuarised as foll ows:

Firstly, that wunder the definition of a "decree"
contained in s. 2(2) of the Code of G vil Procedure, 1908,
three essential conditions are necessary:
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(i) that the adjudication nust be given in a
suit;
(ii) that the suit must start with a plaint and
culmnate in a decree; and
(iii)that the adjudication rmust be formal and
final and nmust be given by a civil or revenue
court.
In the proceedi ngs under the Act we have al ready pointed out
that as the Legislature has created a special tribunal to
inquire into the clains displaced debtors or creditors, the
Tri bunal cannot be called a Court in any sense of the term
because the Legi sl ature has nade a cl ear distinction between
a Tribunal and a Court. Secondly, as the proceedings before
the Tribunal start with an application and not with a plaint
the other inportant .ingredient of a decree is wholly
wanting. Thirdly, the Legislature has itself nmade a clear-
cut distinction between'a suit and a proceeding and has
described the claimbefore the Tribunal as a proceeding
rather than as a suit. In these circunstances, therefore,
none of  ‘the requirenents of a degree are to be found in the
deci sion given by the Tribunal even though the Legislature
may have described the decision as a decree A nere
description of the decision of the Tribunal as a decree does
not make it a decree within the meani ng of
678
The Court Fees Act. / The term "decree" appears to have been
used by the Legislature to convey a sense of finality
regarding the decision of the Tribunal nore  particularly
since the adjudication of the claim but for the Act, would
have been by a Civil Court and then it would have been a
"decree".

Secondly, as pointed out, the object of the Act is to
benefit displaced persons by providing them a cheap and
expeditious remedy. The argunment ~of M. Sanghi for the
respondent., the he Legislature wanted the clainmants to pay
heavy court-fees if they lost before the Tribunal is totally
inconsistent with the aim and object of the Act. If the
di spl aced claimants were given the right to have /'their
claims determined on a nominal court-fee and if only one
right of appeal was provi ded it surpa, ses one’ s
conpr ehensi on why the Legislature should have. intended that
even if wong orders were passed by the Tribunal, the
cl ai mants shoul d have to pay heavy court-fees if they wanted
to file an appeal to the High Court. If the intention of the
Legislature was to provide a cheap and ~not -expeditious
renedy to the clainmants, then the renedy woul d be i nconplete
if it was given only at the original stage and not at the
appel | at e st age.

Having regard to these circunstances we are satisfied
that the term "decree" wused in Sch. I, Art. 11, s
referable to a decree as defined in s. 2 (2) of the Code of
Cvil Procedure and as the decision of the Tribunal in the
instant case does not fulfil the requirenents of a "decree"
as nentioned above, the said decision is not a decree within

the neaning of Sch. I, Art. 11 of the Court Fees Act and,
therefore, the nenorandum of appeal filed by the appellants
squarely falls wthin the anmbit of Sch. Il Art. 11 of the
Court Fees Act and ad val orem court-fees under Sch. | Art. 1

are not |eviale.

Apart from the above considerations, it is a well-
settled principle interpretation of statute, hat where the
Legi sl ature uses an expression bearin a well-known |[ega
contation it nust be prenmised to have used the said
expression in the sense in which it has been so understood.
Craies on "Statute Law' observes as foll ows:
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"There is a well-known principle of construction,
that where the legislature uses in an Act a legal term
which has received judicial interpretation, it nust be
assumed that the termis used in the sense in which it
has been judicially interpreted unless a contrary
i ntenti on appears.”

In Barras v. Aberdeen Steam Trawling and Fishing
Conpany Lord Bucknaster pointed out as follows:
"I't has long been a well-establilshed principle to

be applied in the consideration of Acts of Parlianent
that where a word of doubtful rmeaning has received a
clear judicial inter pretation, the subsequent statute

whi ch incorporates ‘the sanme word or the samerphrase in

a simlar context nust be construed so that the word or

phrase is interpreted according the neani ng that has

previously been ascribed to it."
679
Craies ~further ~points out that the rule as to world
judicially interpreted applies also to words with well-known
| egal neanings, even though they have not been the subject
of judicial _interpretation. Thus applying these principles
in the instant case it woul d appear that when the Court Fees
Act uses the word "decree” which had a well-known |ega
significance or nmeaning, then the Legislature nust be
presuned to have used this termin the sense in which it has
been understood, nanely, as defined in the Code of Cvi
Procedure even if there has been no  express judicia
interpretation on this point.

There are a number of decisions which have taken the
view that Sch. Il Art. 11 governs appeal s agai nst deci si ons
of the Tribunal. The matter was fully considered in a
decision of the Bonmbay Hi gh Court in-Jamaudas Dharandas’
case (supra) where Shah, J., observed as foll os:

"But the expression "decree" has not been defined
in the Court-fees Act. The expression "decree" as used
in the Court-fees Act.,ppears to have the sane
connotation as that expression has in the Code of G vi
Procedure. The Court fees ‘Act is intended 'to be a
conpl ementary piece of legisiation to the Code of G vi
Procedure dealing with paynent of court-fees in matters
which are tried by the civil Courts. If the expression
"decree" has the sane connotation as that expression
has in the Code of Gvil Procedure, it would be
difficult to regard an adjudication nmade by a Tri buna
appoi nt ed under t he Di spl aced Per sons (Debt s
Adj ustnent) Act as a decree within the nmeaning of the
Court-fees Act, even though it is so called under the
Di spl aced Persons (Debts Adjustnent) Act. In order. that
an adjudication should anbunt to a decree under’ the
Code of Cvil Procedure, it nust be a fornal expression
of an adjudication conclusively determning the rights
of the parties with regard to all or any of the matters
in controversy in the suit. The proceedings to be
initiated by displaced persons for adjustment of their
debts or by displaced creditors or displaces, debtors
are by applications. Such applications cannot be
regarded as plaints in civil suits and are not required
by law to bear ad valoremcourt-fee under schedule 1,
cl. 1 of the Court-fees Act. It is true that the
provisions of the Code of Gvil Procedure are nmade
applicable to the proceedings which are comenced by
applications. But the proceedi ngs under the Act cannot
be called suits. Again the Tribunal in dealing with an
application under s. 6 of the Displaced Persons (Debts
Adj ustnment) Act is not nerely deciding a claimnade by
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a debtor, but is dealing with an application for

adj ustment  of his debts. x x x x Even if the

Legi sl ature has chosen to call such an award a decree,

it cannot ampunt to a decree within the meaning of sub-

s. (2) of s. of the Code of Civil Procedure and in ny

judgrment the award cannot be regarded as a decree

within the neaning of Schedule Il cl. 11, of the Court-
fees Act."
680
We find ourselves in conplete agreenent with the aforesaid
observati ons made by Shah, J.

In Parmanand Lokumal and other v. Khudabadi Bhai bund
Cooperative Credit Bank Ltd. and Qthers, while construing an
al nost identical question, the Calcutta Hi gh Court observed
as follows:

"It is to-afford relief to displaced persons and
that purpose may well be frustrated, if, in cases of
prelim nary di smssals of the applications the appeals
are to be filed with ad valorem court-fee on the
di sputed anpbunt, even assuming that it is capable of
ascertainment at the particular stage. Beaning that in
m nd and having regard to the schene and structure of
the Act and the nature of the inpugned decree, nanely,
of dismissal on the prelimnary finding of the failure
of the appellants to prove the necessary status, and,
the propriety of that finding being the sole question
for consideration in the appeal, so far as the
appel l ant are' concerned, we do not think that it would
be inmproper to hold that the subject matter in dispute
in the appeal is that question of status which plainly
i s incapabl e of noney value. The appeal thus would cone
under Schedule 11, Art. 17, of the Court-fees Act,
provi ded, of course, the nenmorandum-of appeal is in a
"suit’ as contenplated in the opening paragraph of the
Article.

X X X

Even if the subject-matter in dispute’ in the
appeal be held to be the relief of reliefs, clained by
the appellants in their original application, the
decree, inpugned being one of disnissal of the sanme, we
do not think that any other view on the question of its
val uati on shoul d be taken."

The Calcutta Hi gh Court appears to have made a distinction
between a decree passed by a Tribunal dismssing the claim
of a petitioner on a prelinmnary ground that the clainmant
was not able to prove his status and therefore had no | ocus
standi to file the claimand a case where the  claimwas
di sm ssed or decreed on nmerits. According to the H gh Court,
in the forner case a decision given by the Tribunal would be
only an order, whereas in the latter case it wuld be a
decree. W, however, do not agree wth this part of the
observati on because as pointed out by us the statute makes
no distinction at all between the decision of the Tribuna

which rejects the claimeither on a prelimnary point or _on
nmerits and one which allows the claim Both these kinds of
deci si ons have been ternmed as decree passed by the Tri bunal

In these circunstances, therefore, there does not appear to
be any warrant for the distinction which seenms to have been
drawmn by the High Court between a decree passed by a
Tribunal on a prelimnary point or that passed on nerits.
Even otherwi se, according to the general schene of the Code
of Cvil Procedure whether the suit culmnates in the
rejection of the claim of the plaintiff, and thereby in
di smissal of the suit or in acceptance of the claimof the
plaintiff, where the suit is decreed the final adjudication
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given by the Court is a decree whether it is one dismssing
the claimor one allowing it.
681
The distinction between a decree which is one of dism ssa
of the suit or a decree which anounts to an acceptance of
the claim of the plaint is too artificial to nerit any
consideration. Wiile, therefore, we do not agree with sone
of the observations of the Calcutta H gh Court, we fully
agree with the other part of observations where the Calcutta
H gh Court has held that ad valorem court-fees are not
payabl e.
Simlarly, in Punjab National Bank Ltd. v. Firmlsardas

Kal uram a Full Bench of the Rajasthan Hi gh Court observed

X X X X X X

"W are therefore of opinion that the order passed

in this case,” though it finally deternmined the
application of the appellant, was not a decree, because
it~ did not a -determine  the claim which, in the

circunstances in which that word has been used in s.
11(2) must relate to the existence or the amount of the
debt due to the creditor.

The creditor, ~therefore, if he has a right of
appeal, has to pay court-fee under Sch. Il. Art. 11
whi ch nmentions  appeals which are not preferred froma
decree or an/order D. having the force of a decree.
Here the order, though it finally determned the
application under s. 10, was not a decree; nor did it
have the force of a decree for it is not strictly in
accordance with the terns of s. 11(2).

X X X X X X

W feel that this Act is an anmeliorative nmeasure
for the benefit of displaced persons. It should be
strictly interpreted, and only those orders should be
consi dered decrees, which cone strictly wthin the
ternms of s. 9, 11(2) and 14(2).

VWere however the order ~does not conme strictly
within the ternms of those provisions, it shoul'd not be
tracted as a decree, but only as an order deternmining
the application.”

Here also a distinction was sought. to be drawn between a
di sm ssal of the application on the ground that the claimant
was not a displaced person and a decisi on-which decreed the
claimon nmerits. Barring this disinction nade by the Hi gh
Court, which we do not approve, we are in agreenment withthe
ot her observations nade by the Full Bench which are to the
effect that the order passed by the Tribunal not being a
decree clearly falls within the anbit of Sch. I, Art. 11,
of the Court Fees Act.

In a later decision of the sane Hgh Court in The
Punj ab National Bank Ltd. v. The Anmerican |nsurance Conpany
Ltd. the Court observed as foll ows:

682

"On an analysis of section 18(2), it cannot be
said that the order under appeal passed by the |earned
Cvil Judge is a decree or order having the force of a
decree. The appellant was, therefore, not liable to pay
ad val orem court-fee as required under Schedule I, Art.
1, of the Court Fees Act. . . . The tribunal is
conpetent to pass a decree only after submitting a
report to the [Insurance Clains Board and after
receiving their proposal. If this is not done and the
application is rejected on the ground that the |l oss did
not take place in the circunstances specified in
section 18(1) that order cannot be said to be a decree.
The reasoning of the Full Bench case with regard to
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sec. 11(2) is applicable to the present case which is

under sec. 18."

The Punjab High Court in S. Sohan Singh v. Liverpoo
and London and G obe Insurance Co. Ltd. appears to have
taken the sanme view and observed as foll ows:

"Having regard to the general purpose of the Act,
which is alnost entirely intended to benefit displaced
persons and relieve themfromthe hardshi ps consequent
on their displacenent, | do not think there can be any
doubt that the Act was intended to benefit al
di spl aced persons who had property in Wst Pakistan
whi ch suffered |oss or damage and which was covered by
an insurance policy entered into before 15-8-1947 and
in force at the time when the loss or damage was
sust ai ned, whether this occurred before or after the
15t h of August.

X X X X X .

M own view is that it was certainly never
anybody’s intention that ~displaced persons, whether
debt'ors or creditors should have to pay 'ad val oremn
court-fees on appeals against ~orders dismssing their
applications, and 1 am inclined to share the view of
Khosla, J., that an —order dism ssing an application,
whet her under s. 5 or s. 10 or 13, is nmerely a fina
order which does not necessitate the drawi ng up of any
decree-sheet  or amount to a ~ decree and nor e
particularly so in the case where an-application has
been di smissed, as in the present case, on a
prelimnary point. wthout going into the nmerits at
all.”

We find ourselves in conplete agreement with the observation
nmade by Fal shaw, J., in the decision referredto above.

Qur attention was, however, .drawn - by the |earned
counsal for the respondents to three decisions of the High
Court taking contrary view, namely, Kishandas v. Parasram
Nabh Raj Notan Das v. Sidhu Ram Mool Chand and Sita Ramv.
Mool Chand. These deci sions have on doubt held that decision
of the Tribunal under the
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Act ampunts to a decree and, therefore, does not fall within
the anmbit of Sch. |l Art. 11 and ad valoremcourt-fee is
payabl e under the Court Fees Act. W are, however, unable to
agree with the view taken by these Courts. |In the first

pl ace, these deci sions have not taken into considerationthe
nature of the proceeding under the Act- and  the clear
distinction nade by the Act itself between a suit and a
proceedi ng. These decisions have also not considered the
various aspects which we have discussed above relating to
the essential conditions of a decree and finally these
deci si ons have also overlooked the main purpose and object
of the Act and seemto have also ignored the rule of strict
interpretation of a fiscal statute. For these reasons,
therefore, that the court-fee of Rs. 5/- paid by the
appel l ants on the cannot be held to be good |aw and rnust,
t herefore, be over-ruled.

On a consideration of the facts, circunstances and the
aw on the subject we are clearly of the view that the
menor andum of appeal in the instant case falls within the
ambit of Sch. 11, Art. 11, and the view of the Taxi ng Judge
that ad valoremcourt-fee was payable under Sch. I, Art. 1,
of the Court Fees Act was legally erroneous. W hold,
therefore, that the court-fee of Rs. 5/- paid by the
appel l ants on the menorandum of appeal was sufficient.

Before concluding we nust notice an argument advanced
by the | earned counsel for the respondents. It was submtted
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that under s. 5 of the Court Fees Act a decision of the
Taxi ng Judge as designated by the Chief Justice is final and

cannot be reopened in any Court. It was subnmitted by M.
Di kshit that in view of this provision the appeal to this
Court by special I|eave was not nmaintainable. W are,

however, unable to agree wth this contention. Even though
an order of the Taxing Judge may be final under s. 5 of the
Court Fees Act, the power of this Court wunder Art. 136
granted by the Constitution wll override any stanp of
finality given by a statute or Act passed by Parliament. The
finality which nay attach wunder s. 5 of the Court Fees Act
cannot derogate fromthe power conferred by the Constitution
itself on the Suprene Court. Reliance, however, seens to
have been placed on a decision of this Court inS. Rm Ar.
S. Sp. Satheppa Chettiar v. S. Rm Ar. Ramanathan Chatti ar
and particularly on the follow ng observations made by this
Court:

"In our opinion, the decision of the D vision

Bench of ~ the Madras High Court that the menorandum of

appeal “should be taxed for the purposes of Court fee

under_s. ~7(iv) (b) of the Act is final wunder the
provisions of s. 5 of this Act. That is why we have not
allowed the merits of~ this order to be questioned in
the present appeal . W nust, therefore, deal with the
appel l ant’ s contention on the basis that the court fees

on his nenorandum of appeal nust ~ be | evied under s.

7(iv) (b) of the Act."
These observations prima facia~ seem to  support the
contention of the respondents but-on a closer scrutiny of
the entire decision it seens
684
to us that this Court was not at all called upon to decide
the question of the effect of s. 5 of the Court Fees Act as
overriding the provision of Art. 136 of the Constitution
The observations relied upon by the respondents are prefaced
by the observati ons of Gaj endragadkar, J., who spoke for the
Court, where he has clearly nentioned that the Court was not
cal l ed upon to consider this point, thus:

"W are, however, not called upon to consider the

point as to whether s. 7 (v) would apply to the present

suit or whether the present suit would fall under s.

7(iv) (b)."

Further nore, it appears that as the appellant before the
Suprenme Court was satisfied with the observations made by
the Court, he did not press for a decision on the question
of court-fees and confined his arguments only to the
guestion as to whether the court-fees should be | evied under
s. 7(iv) (b) of the Court Fees Act. In these circunstances,
therefore, the identical question raised before us was
neither argued nor decided in the case referred to above by
the respondents. For these reasons the contention raised by
the respondents on this score must be overrul ed.

The result is that the appeal is allowed, the order of
the Taxing Judge directing paynment of the ad val orem court -
fees is set aside and the High Court is directed to hear and
di spose of the appeal in accordance wth the law on the
court-fee already paid by the appellants which, in our
opinion, is sufficient. In the peculiar circunstances of
this case and in view of somewhat uncertain position of the
state of law, we make no order as to costs.

P.B.R Appeal all owed.




