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The appellant was found guilty of an offence under
Section 138 of the Negotiable Instruments Act, 1881 by the
Speci al Court set up under the Special Court (Trial of
O fences relating to Transactions in Securities) Act, 1992
(referred to as, the "Act"). ~The appellant was sentenced to
rigorous inprisonment for a termof oneyear and a fine for a
sumof Rs. 1 lakh, in default to undergo further rigorous
i mprisonnent for a termof three nonths. Aggrieved by the
judgrment and order of the Special Court, the appell ant has
preferred this appeal

In the course of the hearing of the appeal before this
Court, learned counsel for the appellant raised a prelimnary
i ssue based on the | anguage of sub Section 2 of Section 3 of
the Act. It was contended that the jurisdiction of the Specia
Court was limted to offences commtted between 1. 4. 1991
and on or before 6.6.1992 and the of fence alleged having
taken place after 6.6.92, the Special Court had no
jurisdiction to try it. The Bench then hearing the appeal,
recorded in its order dated 7.9.1999:
... ... ... Prima Facie we are not in agreenent
with the contention raised by the | earned counse
for the appellant on first principles but the
| earned counsel for the appellant has brought to
our notice a judgnent of this Court in the case of
M noo Mehta vs. Sharak D. Mehta (1998) 2
SCC 418. In the aforesaid judgment on facts of
that case this question possibly did not arise for
consi deration but even otherwi se Their Lordships
i n paragraph 12 have cone to the conclusion :

"Therefore, every offence pertaining to any
transaction in securities which is covered by the
sweep of the Act, that is if such transaction has
taken place between 1.4.1991 and on or before
6.6.1992 woul d be subjected to the provisions of
the Act regarding trial of such an offence.’

Having held so in the later part of the said
par agraph the Lordshi ps have cone to the
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concl usi on:

"The offence referred to in sub-section (2)

of Section 3 which is within the sweep of Section
7 of the Act must be on offence committed by

any person and nust have the follow ng two
characteristics:

1. Such offence nust relate to transactions in
securities; and

2 Such offence should be alleged to have
been comm tted between 1.4.1991 and on
or before 6.6.1992

This statement of lawis contrary to what

their Lordshi ps have said in the earlier paragraph
as referred to earlier and we are not in agreenent
with the enunciation nmade in the second part of
par agr aph 12 quoted above. In this view of the
matter, we think it appropriate that this appea
shoul d be pl aced before a 3-Judge Bench."

The matter was thereafter placed before this Bench and
hear d.

The apparently contradictory observations in M noo
Mehta V. Shavak D.. Mehta, need resolution wth reference
to the provisions of the Act.

The Act was promul gated on 6.6.92 to "provide for the
establishment of a Special Court for the trial of offences
relating to transactions in securities and for natters
connected therewith or incidental thereto."

The jurisdiction of the Special Court was specified in
Section 7 and was limted to offences referred to in section
3(2) of the Act. Section 3(2) insofar as it is relevant
provi des:

. Any offence relating to transactions
in securities after the 1st day of April 1991
and on and before 6th June 1992..... N

The question is - does the period specified qualify the
word "of fence" or the word "transactions™ ? If it is the
fornmer, the jurisdiction of the Special Court would be, as
contended by the appellant, limted to offences conmtted
within the period specified whenever the transactions may
have taken place. The respondent has however cont ended
that the period qualifies the word ’'transactions’ ~and that thi's
was not only clear fromthe | anguage of the statutory
provi sions but al so supported by authority.

In our view the respondent’s subnission is correct and
nmust be accepted. The Statenent of bjects and Reasons of
the Act gives the background and the focus of the Act. as
"large scale irregularities and mal practices were
noticed in transactions in both the Governnent
and other securities, indulged in by some brokers
in collusion with the enpl oyees of various banks
and financial institutions."

The preanble to the Act also makes it clear that the
pur pose of the enactment was to deal with those particul ar
transactions in securities. In sub-section (2) of Section 3 the
statutory period occurs after the word transaction. |If the
period were to qualify the word 'offence’ the section would
have read "any offence after the 1st day of April and on or
before 6th June 1992" Fromthe | anguage used it is apparent
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that the period relates to the transaction in securities and that
the date of the offence is immterial. Qher sections of the
Act al so show that the object of the Act is those particul ar
transactions which were carried out during a particular
period of time. Thus Section 4 of the Act allows the

Cust odi an, under certain circunstances to cancel "any
contract or agreenent entered into at any tinme after the first
day of April 1991 and on or before the 6th June of 1992"

The position has been further clarified by Section 9-A(1)(b)
(introduced by way of anendnent in 1994) which confers

on the Special Court all the jurisdiction, powers and
authority as were exercisable imedi ately before the
commencenent of the anmended Act by any civil court in
relation to, inter-alia, any matter or claim -

"arising out of transactions in securities

entered into after the 1st day of April 1991

and on or before the 6th day of-June, 1992,

in which a person is notified under sub-

section (2) of Sec. 3 is involved as a party,

br oker, i'nternediary or in any other

manner . "

In these circunstances the inevitable conclusion is that
the anbit of the Special Courts jurisdiction, whether in
crimnal proceedings or in civil disputes is in respect of the
transactions in securities entered into-after the 1lst day of
April 1991 and on or before 6th day of June, 1992.

That the period nmentioned in Section 3(2) refers to the
transactions and not to the offence is a view which found
favour with this Court in Harshad Shantilal ‘Mehta V.
Custodi an and O hers A Bench of three-Judges of this
Court after considering the various sections of the Act held
"Therefore, the jurisdiction of the Specia

Court in civil as well as crimnal matters is

in respect of transactions during the

statutory period of 1.4.1991 to 6.6.1992;

and in relation to the properties attached, of

a notified person. The entire operation of

the said Act, therefore, revolves around the

transactions in securities during this

statutory period."

In our opinion the decision in Mno Mehta V. Shavak

D. Mehta (supra), does not decide to the contrary. ~In that
case shares had been | odged with the accused by the
conpl ai nant in Decenber 1991. The accused was to arrange
the sale of the shares and to pay the sale proceeds to the
conplainant. In January, 1992 the accused sold the shares
and m sappropriated the sale proceeds. Thus the
transactions in securities as well as the offence of
nm sappropriation had both taken place during the period
specified in Section 3 sub-section (2). The only issue before
the Court was whether the Special Court would have
jurisdiction to deal with offences even if the accused was not
notified by the Custodian. The |earned Judges decided the
issue in the affirmative.

Wil e reaching its conclusion, the Court observed:
................ The schenme of Section 7, in the
light of the Preanble of the Act and the nmain
pur pose for enactnment of the Act, appears to be
that all crimnal proceedings pertaining to
prosecutions in connection with the accused
i nvol ved in transactions in securities during the
rel evant period will lie before the Special Court
and not before ordinary courts as the section
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starts with a non obstante clause stating that
not wi t hst andi ng anyt hi ng contained in any ot her
law, only Special Courts will have exclusive
jurisdiction to try such offences."

Because the offence and the transactions overl apped,

the | earned Judges did not nmake a distinction between the
transaction and the of fence when they sumred up their
concl usi ons by saying

"The offence referred to in, sub-section (2) of

Section 3, which is within the sweep of Section 7

of the Act nmust be an offence commtted by any

person and nmust have the follow ng two

characteristics:

1. Such offence nust relate to
transactions in securities; and

2. Such offence should be alleged to

have been committed between

1.4.1991 and on or before 6.6.1992."

The use of the word 'offence’ “in item2 was an obvious
error because what was neant has been nade clear by the
Court in paragraph 15 of the judgnment which reads:
"Before parting with this case we nay state

that the | earned Senijor Counsel for the
appel l ant al so submitted that the offence

al | eged agai nst the appellant was not

relating to any transaction in securities

during the relevant tine but quathe sale

consi deration all eged to have been received

by the appellant out of the said transaction

and for which alleged offence under Section

409 prosecution is sought to be | aunched

agai nst the appellant. It is difficult to agree
with this contention. A conjoint reading of

the recitals in the conplaint which

obvi ously must be assuned to be true at

this stage woul d show that the accused is

all eged to have entered into transaction in
securities, nanely, the shares during the

rel evant period and out of the said

transaction is alleged to have received sal e
proceeds whi ch he has not handed over or
transmtted to the conpl ai nant who cl ains

to be entitled to the said ambunt. Thus the

of fence alleged is certainly relating to the
transaction in securities as said to have been
entered into by the accused during the

rel evant period."

It is clear therefore that the summ ng up did not
correctly reflect the actual view of the Court.

In the present case the four cheques which are the
subj ect matter of the crimnal proceedings were admttedly
executed by the appellant on 24.12.1991, 26.12.1991
17.2.1992, and 27.3.1992 i.e. within the statutory peri od.
The cheques were drawn on the Andhra Bank in favour of
the Standard Chartered Bank (briefly referred to as 'the
Bank’) for the sums of Rs.27 Crores, Rs.14.5 Crores, Rs.17
Crores, and Rs. 19,95, 75,000/ - respectively. According to
the Bank the cheques were issued for paynent of |oss

suffered by the Bank arising out of transactions in securities

entered into by the Bank through or at the instance of the

appel l ant during the statutory period. According to the Bank




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 5 of

10

on 21.5.1992 all four cheques were returned di shonoured by
the Andhra Bank with the remark "Not arranged for". The
Bank served notices on the appellant under Section 138 of
the Negotiable Instrunents Act on 31.5.1992 and 1.6.1992
calling upon the appellant to make paynent in respect of the
four cheques within 15 days fromthe date of the receipt of
the notices. The appellant did not pay. The transactions as
al l eged being within the statutory period, the Special Court
had the jurisdiction to entertain the conplaint and the
prelimnary objection of the appellant is, in the

ci rcumnst ances, rejected.

On the nerits of the case also, we do not find any
reason to interfere with the decision of the Special Court. In
the conplaint filed on behalf of the Bank by one
Brati ndranath Banerjee (the respondent herein), on 14th July,
1992, it was alleged that the appellant was acting as a broker
in respect of security transactions between the Bank and
ot her banks and financial institutions. According to the
conpl ai nt 't he appel l'ant had issued the four cheques in
di scharge of his liabilities to the Bank. The four cheques
were presented to Andhra Bank but were di shonoured. A
First Informati on Report was l'odged agai nst the appell ant
and others. In the witten statement filed by the appellant
under Section 247 of the Code of Crimnal Procedure it was
said that pursuant 'to an oral information fromthe Bank’'s
of ficer that the Bank was working on sonme new schene and
net hods of augnenting its income and request for assistance
for the same, the appellant agreed to "certain formalities and
adj ustments as and when required”. Pursuant to this
arrangenent, the appellant had executed and sent severa
cheques to the bank including the four cheques (Ext. B, C, D
& E) which related to certain intended transactions of
purchase of security by the appellant-fromthe Standard
Chartered Bank. According to the appellant none of these
i ntended transactions actual lly naterialised and as a result the
cheques were never to be acted upon-or encashed. It was
deni ed that the appellant was |iable to make any paynent in
respect of the four cheques. According to the appel |l ant
al though the transacti ons had not taken place and the
cheques shoul d have been returned the four cheques were
not returned back to the appellant by the Bank through
oversi ght.

It is unnecessary to consider the various prelimnary
stages of the Trial before the Special Court except to note
that charges were franed on 26th August 1992 by the Specia
Court agai nst the appellant under Section 138 of the

Negoti abl e I nstruments Act, 1881

That the four cheques were executed by the appellant
in favour of the Standard Chartered Bank (hereafter referred
to as the Bank), has not been denied nor was it in dispute
that the cheques were di shonoured because of insufficient
funds in the Appellants’ account with the drawee, viz.

Andhra Bank. Because of the admitted execution of the four
cheques by the appellant, the Bank was entitled to and did in
fact rely upon three presunptions in support of its case,
nanel y, under Sections 118, 138 and 139 of the Negotiabl e
Instrunents Act. Section 118 provides, inter-alia, that unti
the contrary is proved it shall be presuned that every
negoti abl e i nstrument was nade or drawn for consideration
and that every such instrument when it has been accepted,

i ndorsed, negotiated or transferred, was accepted, indorsed,
negoti ated or transferred for consideration. The presunption
whi ch arises under Section 138 provides nore specifically
that where any cheque drawn by a person on an account for
paynment of any ampunt of noney for the di scharge in whole
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or in part of any debt or other liability, is returned by the
drawee bank unpai d, either because of the anpbunt of nopney
standing to the credit of that account is insufficient to honour
the cheque, such persons shall be deened to have committed

an of fence and shall be punished with inprisonnent for a
termwhich my extend to twi ce the anmount of the cheque,

or with both. The nature of the presunption under Section

138 is subject to the three conditions specified relating to
presentation, giving of the notice and the non paynent after
recei pt of notice by the drawer of the cheque. All three
conditions have not been denied in this case.

The appel |l ant’ s subm ssion that the cheques were not
drawn for the 'discharge in whole or in part of any debt or
other liability' is answered by the third presunption
avai |l abl e to the Bank under Section 139 of the Negotiable
Instrunments Act. This section provides that "it shall be
presuned, unless the contrary is proved, that the hol der of a
cheque received the cheque, of the nature referred to in
Section 138 for the discharge, in whole or in part, of any
debt or other liability". The effect of these presunptions is to
pl ace the evidential burden on the appellant of proving that
the cheque was not received by the Bank towards the
di scharge of any liability

Because both Sections 138 and 139 require that the
Court "shall presume" the liability of the drawer of the
cheques for the anpbunts for which the cheques are drawn, as
noted in State of Madras vs. A Vaidyanatha lyer AR
1958 SC 61, it is obligatory on the Court to raise this
presunption in every case where the factual basis for the
rai sing of the presunption had been established. "It
i ntroduces an exception to the general rule as to the burden
of proof in crimnal cases and shifts the onus on to the
accused" (ibid). Such a presunption is a presunption of |aw,
as distinguished froma presunption of fact which describes
provi sions by which the court "nay presune" a certain state
of affairs. Presunptions are rules of evidence and do not
conflict with the presunption of innocence, because by the
latter all that is nmeant is that the prosecution is obliged to
prove the case agai nst the accused beyond reasonabl e doubt.
The obligation on the prosecution may be di scharged with
the hel p of presunptions of |aw or fact unless the accused
adduces evi dence showi ng the reasonabl e possibility of the
non- exi stence of the presuned fact.

In other words, provided the facts required to formthe

basis of a presunption of |aw exists, no discretion is|eft
with the Court but to draw the statutory conclusion, but this
does not preclude the person agai nst whomthe presunption

is drawmn fromrebutting it and proving the contrary. A fact is
said to be proved when, "after considering the matters before
it, the Court either believes it to exist, or considers its
exi stence so probable that a prudent man ought, under the

ci rcunst ances of the particular case, to act upon the
supposition that it exists" . Therefore, the rebuttal does not
have to be concl usively established but such evidence nust

be adduced before the Court in support of the defence that

the Court must either believe the defence to exist or consider
its existence to be reasonably probable, the standard of
reasonability being that of the ’prudent man’

Judi cial statenents have differed as to the quantum of
rebutting evidence required. In Kundan Lal Rallaramvs
Cust odi an, Evacuee Property, Bonmbay AIR 1961 SC
1316, this Court held that the presunption of |aw under
Section 118 of Negotiable Instruments Act could be
rebutted, in certain circunstances, by a presunption of fact
rai sed under Section 114 of the Evidence Act. The deci sion
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must be limted to the facts of that case. The nore
aut horitative view has been laid down in the subsequent
deci sion of the Constitution Bench in Dhanvantra
Bal wantrai Desai vs State of Maharashtra AIR 1964 SC
575, where this Court reiterated the principle enunciated in
State of Madras vs Vaidyanath Iyer (Supra) and clarified that
the distinction between the two ki nds of presunption |ay not
only in the nandate to the Court, but also in the nature of
evidence required to rebut the two. In the case of a
di scretionary presunption the presunption if drawn nmay be
rebutted by an expl anation which "m ght reasonably be true
and which is consistent with the innocence"” of the accused.
On the other hand in the case of a mandatory presunption
“"the burden resting on the accused person in such a case
woul d not be as light as it is where a presunption is raised
under S. 114 of the Evidence Act and cannot be held to be
di scharged nerely by reason of the fact that the explanation
of fered by the accused is reasonabl e and probable. It nust
further be shown that the explanation is a true one. The
words 'unless the contrary is proved which occur in this
provi sion-nmake it clear that the presunption has to be
rebutted by 'proof’ and not by a bare explanation which is
nerely plausible. Afact is said to be proved when its
exi stence is directly established or when upon the materia
before it the Court finds its existence to be so probable that a
reasonabl e man woul d /act on the supposition that it exists.
Unl ess, therefore, the explanation is supported by proof, the
presunption created by the provision cannot be said to be
rebutted...... "

[ See also V.D. Jhingan'vs. State of Uttar Pradesh
AR 1966 SC 1762; Sail endranath Bose vs. The State of
Bi har AIR 1968 SC 1292 and Ram Kri shna Bedu Rane
vs. State of Maharashtra 1973 (1) SCC 366. ]

We will therefore have to consider whether in the case
bef ore us, the appellant had supported his defence by any
proof sufficient to rebut the presunption drawn against him
At the trial three witnesses were examnm ned in support of the
Bank’ s case. The first was a M. Derek Reed (PW1), the
Bank’s Group Security Adviser. M. Reed deposed that he
had come to India with instructions fromthe Bank to
investigate the fraud which appeared to have been
perpetrated in Bonbay in which several banks including the
Bank were involved. In the course of investigation he found
the four cheques Ext. B, C, D & E fromthe desk of an
of ficer of the Bank who has since been dismissed because of
his involvement in the fraud.

The Bank’s second witness was M. S.
Gyananavi nayagam ( PV2) . He was t he Manager, Operati ons
i n Andhra Bank. He deposed that the four cheques were
di shonoured on the ground of insufficient funds in“the
appel l ant’ s account. The third witness M. Bratindra Nath
Banerjee (PW3) was the Director of the Bank in-charge of
the I ndia Task Force set up by the Bank to investigate the
fraud. His was the primary evidence relied upon by the
Bank. Broadly speaki ng, M. Banerjee deposed that there
were two main areas of fraud perpetrated by the appellant.
According to himthe first fraud committed by the appell ant
related to | arge anpbunts paid by the Bank at the instance of
the appellant or through him for which the Bank had fail ed
to receive any security or valid bank receipts. The second
fraud pertained to the actual purchase and sale of securities
at the instance of the appellant and the failure of the
appel l ant to pay the Bank the difference between the
contract rate and delivery rate of the securities. He verified
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the statenments pertaining to the transacti ons between the
appel l ant and the Bank prepared on the basis of the Bank’'s
books of account and other records maintained in the usua
course of the business of the Bank. Al the statenents (Ex.

O P Qand T) were tendered in evidence and marked as

exhi bits without any objection by the appell ant.

The first statenment pertained to the period between

8.11.1991 and 18.12.1991 and showed the contract rates,
delivery rates, the rates of difference and the anmount of

di fference of securities nentioned. The statenent along with
the deal slips, cost nenps, instruction issued by the Reserve
Bank of India and entry in a clearing sheet in respect of four
deal slips were marked as Ext. 'O . Qut of Ext. 'O, difference
of rates covered by four deal slips had been settled by the
appel | ant by giving a cheque for Rs.15 crores. The bal ance
anmount on this account was Rs.45, 77, 40, 250/ -.

The second- st at enment prepared and vouched for by M.
Banerjee was Ext. 'P _prepared in connection with
transactions between 28.12.1991 and 17.2.1992. The
statenment was supported by 18 deal slips. The liability of the
appel | ant -on this account was clainmed to be
Rs. 56, 50, 50, 000/-. Ext. 7P was subsequently corrected by
Ext. 'T which gave the figure of appellant’s liability for the
peri od covered by Ext. 'P as Rs. 39,50, 50, 000/ -.

The third statement was marked as Ext. 'Q . This gave
particulars of the claimfor the period 21.2.1992 to
27.3.1992. The appellants liability for this period was
clainmed to be Rs.30,97,34,135/-. Ext. '@ was supported by
five deal slips.

Al the deal slips which-were printed forns and serially
nunbered showed the contract rate and the delivery rates..
They were prepared by deal ers of the Bank. M. Banerjee
also stated that the use of the abbreviation "DIR in the
col um which required the name of the Broker, referred to
the Appellant. The w tness also showed that in respect of
certain transactions where the contract rate was | ess than the
delivery rate, the appellant was paid by the Bank. I'n dealing
with the appellant’s case nanely that the cheques had been
given for intended deal s which had never taken place, M.
Banerjee said that he had gone through-all the deal slips
whi ch had been brought with himto the Court and that there
was no evidence of any cancellation of any deal between the
appel | ant and t he Bank.

In the course of his exanination, M. Banerjee also
gave evi dence of paynent nade by the Bank to the appellant
anmounting to Rs. 1240 crores and of the loss suffered by the
Bank on account of the non-furnishing of bank
recei pts/securities.

Two further w tnesses were produced by the Bank:

One proved the appellant’s account with the Bank and t he
second proved the Appellant’s account with Andhra Bank for
the rel evant peri od.

As far as the appellant’s defence was concerned, he did
not enter the witness box to support his case that the four
cheques in particul ar had been given in respect of any
arrangenent or in respect of any transactions which did not
materi alise. The four witnesses called by the Appellant apart
fromthose subpoenaed to produce docunents, were M.

Ranesh Laxman Kamat (DW1) M. S R A Rao (DW?2),

M. G D. Bhalla (DW3) and M. G CKC Tal ukdar (DW

4). The Special Court found that the evidence of DW1 was

not credit-worthy and that "al nost all points including

i nconsequential points and points which could not be denied,
(he) prevaricated ....... (and) ...... sought to deny the truth
until truth could no | onger be denied." DW1 was then a
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Deputy General Manager of the State Bank of India (referred
to as SBI). He had sought to contend that a nunber of
transactions nentioned in the four statenents viz. Exs. O P
and Q were ready forward transacti ons between the Bank
and SBI, and did not reflect the sale and purchase of
securities. It was a case which he was unable to substantiate
with reference to the docunents already on record or
produced fromthe custody of the CBlI. The docunents
produced by the witness hinself were found by the Specia
Court to be suspect.

The second witness for the defence, M. SRA Rao al so
sought to establish that one transaction in Ex. O was non-
exi stent or a dummy transaction. The third defence
witness, M. G D. Bhalla, Branch Manager of Andhra Bank
proved that the appellant had nmade paynments of severa
crores to the Bank

The fourth wi tness, G K. Talukdar, a staff officer of
the Reserve Bank of |ndia produced a |ist stipulating
contract rates of several securities, in an attenpt to show that
the contract rates clainmed by the Bank were not correct. It
was not stated that the list applied to the Bank or that other
rates coul d not be contracted for.

The brunt of the evidence given by the appellant’s
Wi tnesses was as to the nature of the transactions between
the appell ant and the Bank. However, not one of the defence
Wi t nesses gave any evidence in support of the only defence
of the Appellant, nanely that the four cheques in question
had been given towards intended transactions which did not
take place. No one said why the appellant had executed and
delivered the particular chequesto the Bank or that the
appel | ant had not given the four cheques to discharge his
debts to the Bank. Nor did any defence witness claimthat
the cheques were given an account of any ready forward
transactions. In fact, DW1 in cross- examnation admtted
that it was not the practice of a purchasing party to hand
over cheques in advance. The appellant al one coul d have
sai d why he had admttedly executed the four cheques,
handed them over to the Bank and never asked for their
return. He did not choose to do so.

As said by the Special Court
"Thus according to the Accused, the cheques
Exs. B and C were delivered on 23rd Decenber
1991. This ostensibly was for intended purchases
of 2 crores and 1.08 crores Units. According to
hi mthe cheque Ex. D was given on 17th February
1992. This ostensibly for intended purchase of
1,22,50,000 Units. The Ex. E was allegedly given
on 27th March 1992 for intended purchase of 7
crore Units of Can Star and 10 crore Units of Can
Premi um Apart fromwhat is stated in the
Witten Statenent there is no evidence or proof
in support of this case."

The burden was on the appellant to di sapprove the
presunptions under Ss. 138 and 139 a burden which he

failed to discharge at all. The avernment in the witten
statement of the appellant was not enough. Incidentally, the
defence in the witten statenent that the four cheques were
gi ven for intended transacti ons was not the answer given by
the Appellant to the notice under Section 138. Then he had
sai d that the cheques were given to assist the Bank for
restructuring (Ex.H). It was necessary for the appellant at
| east to show on the basis of acceptable evidence either that
his explanation in the witten statenent was so probable that
a prudent man ought to accept it or to establish that the
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effect of the material brought on the record, inits totality,
rendered the existence of the fact presuned, inprobable.

(Vide Trilok Chand Jain Vs. State of Delhi 1975 (4) SCC

761 ). The appellant has done neither. In the absence of any
such proof the presunptions under Sections 138 and 139

must prevail.

We nmay al so nention here that in proceedings initiated
by the Bank to recover nonies fromthe appellant in
connection with the first area of fraud mentioned by B.
Banerjee (PW3), this Court in Standard Chartered Bank
vs. Custodi an (2000 (6) SCC 427) uphol ding the deci sion
of the Special Court, found that the appellant was liable to
pay the Bank a sum of Rs.280.00 crores which is severa
times the anount covered by the four cheques in question

The argurment of ‘the Appellant before the Specia
Court that no offence under section 138 had in fact been
comm tted because he coul'd not have paid within the period
of 15 days after receipt of the notice even if he wanted to,
was rightly rejected. The appellant’s subm ssion was based
on the fact that he had been notified by the Custodi an under
section 3 of the Act and all his properties had consequently
stood attached. But, as observed by the Learned Specia
Court, the Special Court had before it a nunber of
applications by a nunber of parties asking for perm ssion to
fulfill their obligations under contracts. In some cases the
Court had granted them There was not hing which
prevented the Appellant from applying to the Special Court
for permission to fulfill his obligations or to pay off his
debts under the cheques Exs. B, C D & E. No attenpt had
been nake by the Appellant to make any paynent towards
the di shonoured cheques. The appel |l ant woul d not have paid
even if he could have. This is <clear not only fromthe
correspondence, and the appellant’s conduct but also from
his defence of total denial of liability. The argument was
therefore wholly academ c.

The Special Court found the appellant’s defence
i npr obabl e and the evidence adduced at his instance flawed
and unbel i evable. After nmeticul ously scanning both'the ora
and documentary evidence and ultimately drawi ng on the
presunptions statutorily provided under sections 118, 138
and 139 of the Negotiable Instruments Act, the appell ant
was found guilty. For the reasons stated earlier, thereis no
ground for us to decide differently and to differ from the
view taken by the Special Court in holding the appellant
guilty of the offence with which he was charged. W
therefore affirmthe conviction and sentence inposed on the
appel l ant by the Special Court and dism ss the appeal with
costs assessed at Rs. 10, 000/ -.




