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ACT:

Central Health Services Rules, 1963 as anended by
Central Health Service (Anmendnent) Rules, 1966, -Rule 8(3),
Scope of -Pronbtions to Supertinme Gade Il —posts, whether
made in accordance with Rule 8(3)-Wether transfers in posts
which are in the sane grade or one considered equival ent can
be effected on adm nistrative exigencies-Refusal to accept
the pronotion by an enploye whet her the enpl oyer can offer
to next junior to the offeree-Adverse inference  against
parties remaining ex-parte and therefore not served, whether
can be drawn.

HEADNOTE:
The Union of India has enacted Central ~ Governnent
Health Scheme and in inplenentation thereof has set up

various institutions for nmedical relief and medi cal
education. A Central Health Service became a necessity for
effectively inplenenting the schene. Wth a view to

constituting the service, Central Health Service Rules, 1963
were franmed and brought into operation on May 15, 1963. The
Rul es envi saged categorisation of personnel nmanning the
service into five different categories, to wit, category "A

supertime scale Rs. 1600-2000; Category 'B supertime scale
Rs. 1300-1600; Category 'C Senior scale Rs. 675-1300,

Category 'D  Junior scale Rs. 425-950; and Category 'E

class 11 scale Rs. 325-800. On account of - various
i mponder abl es the service could not be constituted and 1963
Rul es were anended by Central Health Service (Amrendnent)
Rul es, 1966. Initial constitution of service was to be on
and from Septenber 9, 1966. 1966 Rules contenpl ated again
the division of service into four categories, nanely,

Category | conprising supertinme scale Grade | Rs. 1800-2250;

supertime scale grade Il Rs. 1300-1800, Category Il consists
of Specialists’ grade Rs. 600-1300; Category |I11l includes
CGeneral Duty officers Gade | Rs. 450-1250. and Category IV
conprises General Duty officers Gade Il Rs. 350-900. 1966
Rul es provided the nethod for initial constitution of the
service. Rules 7A(1) and 7A(2) provided for absorbing
departmental candi dates hol ding posts in categories 'A and
"B’ under 1963 Rules in supertine Gade |l and supertinme
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Grade Il respectively of reorganized service under the 1966
Rul es. Those in service on Septenber 9, 1966 and hol ding
posts in Categories 'C, 'D and 'E were either absorbed in
specialists’ grade or General Duty Oficers Gade as the
case may be. For the purposes of selection and absorption of
departnental candidates on the date of initial constitution
of reorgani sed service, a Selection Conmttee was set up and
absorption was nade in accordance with the recommendati on of
the Conmittee. This process of absorption was over in Mrch
1967, but the constitution of the service was deened to be
ef fective from Septenber 9, 1966.

Rul e 2(c) defines category to mean a group of posts
specified in colum 2 of the table under Rule 4. Rule 4
provides for classification categories and scales of pay.
Rule 5 of Rules 1966 provides for authorised strength of the
service. Rule 8 prescribes the nanner in which future
vacanci es, after _appointments have been nmade to the Service
under Rule 7 and 7A shall be filled in Supertime Gade I1I.
45

The ‘authori sed strength of the various categories of
the service on the date of comrencenent of 1966 Rul es shal
be as specified in the First Schedule. The vertica

promoti onal channel is from Specialists’ grade and Genera
Duty officers Grade | to supertime Grade |l and fromthereon
to Supertime Grade/'l. On the date of initial constitution of

service there were 275 pernmanent and 102 tenporary, in al
377 posts in Specialists’ grade. Qut of this strength of
posts in specialists’ grade 28 posts were upgraded to
supertime Grade 11, 19 being classified as  unspecified
speci alists’ posts and 9 unspecified posts.

The Central Governnent converted one post from anongst
the 19 unspecified specialists’ grade posts in Supertine
Grade |1 in Ophthal nol ogy speciality in Wllingdon Hospita
and transferred one Dr. B. S. Jain, respondent 3, who was
then working as Chi ef opthal nol ogi st-cum Associ ate Professor
of Opht hal nol ogy, Hi machal Pradesh Medi cal College, Sim a,
and offered the vacancy to in Supertinme Grade Il caused by
the transfer of respondent 3 to appellant who was next in
seniority by way of pronmotion on ad hoc basis as per
Menor andum dat ed Decenber 7, 1970. As. the -appellant was
prepared to accept only if the posting was at Delhi and not
in Sima, one Dr. G C Sood was pronoted to supertine G ade
Il post and was appointed at Sinma

The appellant, thereafter filed a wit petition praying
for Mandamus that he nmay be deened to have been pronoted
from February 18, 1971, the date when Dr. Jain was posted at
W1 lingdon Hospital. The appellant also questioned the
promoti ons of respondents 4 to 24 to supertinme grade Il on
various dates after February 18, 1971 and before July 17,
1978 when he was actually pronoted on a certain
interpretation of Rule 8(3) of the Central Health Service
Rul es 1963. The High Court dismssed the wit petition. A
Letters Patent Appeal was partly allowed. Hence the appea
by speci al |eave.

The appellant contended that: (a) the pronotions  of
Respondents 4 to 24 are in contravention of Rule 8 of 1966
Rul es; and (b) when a post in Ophthal nology at WIIingdon
Hospital was created on February 1, 1971, by conversion of
one post from anongst unspecified specialists’ grade posts
in supertine Gade Il, the post could only have been fil ed
in by pronotion from anpbngst those holding the post in
specialists’ grade in Qphthal nol ogy speciality and he being
the senior nopst and otherw se qualified, he should have been
promoted from that date; (c) filling in the post at
W1 lingdon Hospital by transfer of respondent 3 was in
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violation of the statutory rule and hence invalid; (d) the
offer of the post to him at Sinla was an eye wash and
nmal afi de as he | acked teachi ng experience and the post is a
teaching post; (e) "service in that category" neans service
in that category which was constituted under the 1966
amendment Rules and (f) rule 8(3) does not permt inter se
transfers in posts which are in the sane category.

Di sm ssing the appeal, the Court
N

HELD : 1. Unlike other professions, nedical profession
has devel oped branchwi se expert speci al i sed know edge
referable generally to nunmber of parts in which hunman
anatony is divisible. General nedicine and general-surgery
are two broad genus but under each one of themthere are
numerous specialities and there is intensive study and
research in speciality for being qualified for the

speciality. Being an_expert in any one speciality
si mul taneously results in being
46

excl uded from ot her specialities even t hough t he
speci alities may be species of a genus |ike general nedicine
or general surgery. Again, in each speciality there will be
a post of a Lecturer, an Assistant Professor, an Associate
Prof essor and a Professor with a vertical novenent by way of
pronmotion. In a nonteaching hospital there wll be posts
i ke Junior Surgeon, Senior Surgeon, Head of the Depart nent
and so on. In a profession so conpartnentalised speciality
wi se ex hypothesi it 'is difficult to provide for pronotiona
avenue by way of ‘a general seniority |list integrating
different specialities categorywise, cadrew se or gradew se.
If such a general seniority list including persons bel onging
to different specialities albeit in the same grade is drawn
up for purposes of promotion it might lead to a startling
result because the need nay be of a pronotional post in a
speciality and the man at top of the seniority list nay not
belong to that speciality and the man at top of the
seniority list may not belong to that speciality but may
belong to a different speciality and if any pronotion was to
be given to him to a post in a speciality for which he is
neither qualified nor eligible it wuld be-inpossible to
give vertical promotions by referring to such genera
seniority list. |If the promtionis to a post generally
call ed adm nistrative post in a hospital a general seniority
list including experts belonging to different specialities
may be hel pful but when pronotions are to be given to posts
in different specialities a general seniority list is not
only unhel pful but nmay really inpede the process of
promotion. Again, demands of different specialities for
additional strength nmay differ fromhospital +to hospital,
fromarea to area and even fromtine to tine. In order to
meet such unforeseen eventualities the rules provide for an
addition to the strength of supertine grade Il by keeping 19
posts designated as unspecified Specialists’ grade, posts
and 9 unspecified posts in a pool. \Wenever a demand cane

for providing a higher post in supertine grade 1|l in-any
particular speciality ordinarily where the strength of the
service is prescribed a post will have to be created which
any one famliar wth bur eaucratic j aggor not woul d

i Mmediately realise howtime consuming it is. Anticipating
such a situation and to neet with the denmands of
specialities within a reasonable tine it was provided that
there would be a pool of 19 unspecified specialists’ posts
in supertine grade Il and 9 wunspecified posts also in
supertime grade 11. This would facilitate conversion from
the pool of unspecified Specialists’ posts of an unspecified
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Specialists’ post to a specified specialist post in a
speciality where a need has been felt. Once the need is felt
and a post is converted from an wunspecified post to a

specified post in supertinme grade Il it beconmes an addition
to the strength of that speciality and the post can be
filled in, in accordance wth the relevant rule. But it is

inmplicit in this arrangenent that the person to be appointed
to such a post would be one who is eligible to be appointed
to that speciality and not sonme one who is on top of the
general seniority list in Specialists’ grade or general duty

officers’ grade fromwhich pronmotionis to be nade. |If
promoti on has to be made from a general seniority |ist which
includes all Specialists in the Specialists grade the one

at the top may be Cardi ol ogi st and the post may be converted
into Anesthesiology. Certainly a Cardiologist cannot be
appoi nted as an Anaesthetic. . Therefore when a post from
anongst unspecified Specialists’ posts is converted to a
speci fied post which neans specified in the speciality in
which a need has been felt from anongst those in the
Speci al i sts’ grade bel onging to that speciality and in order
of their —inter se seniority a pronmotion could be given. [54
FH, 55A-H 56A- B]

Union of India and Ors: v. D. B. Kohli and Anr., [1973]
3 S CR 117; foll owed.

47

2. Merely because all 28 posts were deducted fromthe
strength of posts in Specialists’ grade-it could not be said
that all 28 posts would be avail able for pronotion to those

bel onging to Specialists’ grade-only. The | anguage enpl oyed
inrule 5 also pointsin thisdirection. All the 28 posts
need not necessarily be filled in by pronotion from anongst
those who belong to Specialists grade only. ~Hence with the
division of 28 posts in tw different -designations and
dividing the 28 posts in tw different nomenclatures. 28
posts are made up of 19 posts designated as unspecified
Speci alists posts and 9 wunspecified posts. Undoubtedly 19
posts which were designated as unspecified Specialists’ post
nust be filled in from anongst those belonging to the
Specialists’ grade but that itself also shows that the
remaining 9 unspecified posts can be filled in from anongst
those who may be pronoted from CGeneral Duty O ficers grade
because General Duty Oficers grade | are also promptable to
supertinme grade . The nonmencl at ure unspeci fi ed
Speci al i sts’ post and unspecified post provides an effective
answer and indicates that while in the case of the former
promoti on nust be given from Specialists in respect of the
latter CGeneral Duty officers Gade | wuld equally be
eligible for pronotion. [56 D H

3. To interpret that 19 unspecified Specialists’ posts
could only by filled in by pronotion would run counter to
the express provision contained in Rule 8(3) “which is
statutory. Rule 8 of the Central Health Service Rules,
provides for future maintenance of the service. Rule 8(3)
provides for 50%of the vacancies in supertine grade Il to
be filled in by pronotion of General Duty Oficers G ade
and Specialists’ grade officers inthe ratio of 2 : 3 and
the remai ni ng 50% of the vacancies to be filled in by direct
recruitnment in the manner specified in the second schedul e.
Now, once an unspecified Specialists’ grade post in

supertime grade Il is converted and made a specified post in
a speciality it is an addition to the strength of the
speciality and the filling in of such post shall be governed

by rule 8(3). Undoubtedly if it is to be filled in by
promotion, that would only be from anongst those bel ongi ng
to Specialists’ grade officers as the converted post was
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unspecified Specialists’ post. But to say that it can be
filled in only by promotionis to ignore the mandate of
statutory rule 8(3) which provides for filling in posts in
supertime grade 11 by either pronotion or nom nation in the
ratio therein prescribed. Once there is a post in supertinme
grade Il which is to be filled in subsequent to the initia
constitution of the service, rule 8(3) will be attracted in
all its rigour. [57 B-E]

Further Rule 8(3) provides for filling in posts in
supertime grade Il by promotion as well as by direct
recruitment in the ratio of 1 : 1. On a true interpretation
of the 1966 Rules in general and rule 8(3) in particular it
could not be gainsaid that whenever an unspecified
Specialists’ post is converted into a specified post and
assigned to a speciality it can be filled in either by
promotion or by direct recruitment as the situation warrants
according to the rule and as determ ned by the quota rule.
[57 E-QG

No argunent can be founded or any relief can be clained
nerely on a stand taken by the Union of India in their
counter-affidavit in an~ earlier ~wit petition, unless
estoppel is clained or ~urged. Even if such be the stand of
the Central Governnent it will have to be negatived and was
in fact negatived in the case of Dr. B. S. Jain. [58C D

Union of India v. BhimSingh, [1971] 2 SLRp. 111 @
124; P. C. Sethi and Os. v. Union of India and O's. [1975]
3 S CR 201 at 210; J. K Steel Ltd. v.

48

Union of India, [1969] 2 S.C R 481 @498; Conmi ssioner of
Income Tax v. K. Srinivasan and K GCopalan [1953] S.C R
486; appl i ed.

4. Wen a post is created it is an addition to the
strength of that particular category and the additiona
strength has to be filled in the manner prescribed in the
rule and that no sanctity attaches to the place where the
post is created but the sanctity attaches to the number of
posts and the manner of filling them [59 B-(C

Transfers in posts which are in the sane grade or are
consi dered equivalent can be effected on administrative
exi gencies. Once a new post is created-and it i s an increase
in the strength of the cadre in which the post i's created,
every one in that cadre is eligible to fill in that post and
transfer is permssible. There is no violation of Rule 8(3)
and transfer of Dr. B. S. Jain was valid. [59 E-F]

E. P. Royappa v. State of Tam| Nadu and Anr., [1974] 2
S.C.R 348 at 363.

5. If an enployee eligible for pronotion is offered a
hi gher post by way of pronotion, his refusal to accept the
same would enable the enployer, the Central Governnent in

this case, to fill in the post by offering it to a junior to
the CGovernnment servant refusing to accept the post-and in so
acting there wll be no violation of Art, 16. Further, the

CGovernment servant who refuses to accept the pronotiona
post offered to himfor his own reason cannot then be heard
to conplain that he nust be given pronotional post fromthe
date on which the avenue for pronotion opened to him [60 B-
d
Undoubtedly, it may be that under the Medical Counci

Regul ations stricto sensu, the appel lant may not be
qualified for the post of Associate Professor because he did
not possess the requisite teaching experience. But an ad hoc
arrangenent could have been made and it was open to the
Central CGovernnent, if the appellant had accepted the post,
to nove the Medical Council of India to pernit the Centra
CGovernment to appoint the appellant at Sinmla. Sone way coul d
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have been found but the door was bolted by the appellant
hinsel f deciding the offer for reasons other than his
qualification which he may have found conpelling. The offer
made to himby the Government was not eye wash or rmake
believe. Hs refusal to accept the offer of pronotion would
post pone his promotion. Further, since his refusal to accept
the pronotion at Sima and till July 1978, the appellant was
never superseded by any one junior to himin his speciality
it is difficult to entertain the contention that in refusing
promotion to him when sone posts were converted from
unspeci fied Specialists’ posts into different specialities
and were filled in by those who were qualified to be
pronmoted in the respective speciality in which the post was
created he could be said to have been superseded in
violation of Art. 16. [62 D H

6. Rempte chances of pronotion could hardly be said to
be condition of service which if inpaired would be violative
of Art.” 16. Even assum ng that a renmpte chance of pronotion
in adversely -affected would give a cause of action, in view
of appellants’ inpending retirenment on superannuation the
argunent woul d be of no avail to him [63 F-(J

7. The word ’'category’ ~used in Rule 8(3) has to be
understood to nean the post included in that category and
consequently service in-that category would nmean service in
a post included in/that category. [66 B-(C
49

It is a well recognised canon of construction that the
construction which' makes the Rule -otiose ‘or unworkable
shoul d be avoided where two constructions are possible and
the Court should lean in favour of the construction which
woul d make the rule workable and further the  purpose for
which the rule is intended. Wiile prescribing experience
qualification in 1966 Amendnent Rules, the franers of the
Rul es could not have intended to ignore wholly the past
service. A Specialist who was in category 'C was included
in category Il wth the designation Specialists' grade
officer. Simlarly, General Duty Oficer grade | in /category
"D acquired the sane nonenclature GCeneral Duty Oficer
grade | in category Ill. There was an upward revision of pay
scal es of both the categories. The change in designation
shoul d not be understood to nean that the service rendered
as specialist or as General Duty Oficer is wholly w ped out
for any future pronotion. Even after change of designation
the duties never underwent any change. Sane duty -was
performed a day prior to Septenmber 9, 1966 and the day
thereafter by both the categories in the respective posts.
Further this change was wth a purpose in as mich as when
certain qualifying service is prescribed for being eligible
for pronmotion in a category the enphasis is on service
rendered in a post irrespective of the grade. A Specialists’

grade officer belonging to category Il was a Specialists’
grade officer in category C He was even then eligible for
promotion to supertine grade Il. It was never intended that

a Specialists grade officer belonging to category ' C under
1963 Rules who had put in nore than 8 years of service but
who was not pronoted prior to Septenber 9, 1966, the date of
initial constitution of service, or on the date of initia
constitution of service, would be ineligible for pronotion
for a period of 8 years sinply because the designation of
the category changed. It was never intended that there
should be a conplete hiatus for a period of 8 years in
pronmoting Specialists’ grade officers to supertine grade |
and for a period of 10 years in case of General Duty
Oficers grade |. There is no warrant for such an inference
fromthe Rules. [65 A-H 66 A-C]
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8. The contention that executive instruction cannot run
counter to the statutory rule is untenable in the facts of
this case. Service rendered in equival ent post prior to the
date of initial constitution of service could be taken into
account in cal cul ating qualifying service f or next
promotion. [66 E-F]

9. The need for the post or the requirenents of the
hospital or the need for an ad hoc or additional appointnent
is a matter which the Governnment is conpetent to deci de and
in the absence of requisite material the Court cannot
interpose its own decision on the necessity of creation or
abolition of posts. Wiether a particular post is necessary
is a matter depending upon the exigencies of the situation
and admini strative necessity. The Governnent is a better
judge of the interests of the general public for whose
service the hospitable are set up. And whether a hospita
catering to the needs of general public providing nmedica
relief in different specialities has need for a particular
post in a particular speciality would be better judged by
the CGovernnment running the -hospital. If Governnent is a
better judge it must have the power to create or abolish the
posts depending upon the needs of the hospital and the
requi rements of general public. [67 C E]

Creation and abolition of posts is a matter of
Government policy /and every sovereign Governnent has this
power in t he i nt'erest and necessity of i nterna
admini stration. The creation or _abolition of post is
di ctated by police decision
50
exi gencies of circunstances and- adm nistrative necessity.
The creation, the continuance and the abolition of post are
all decided by the Government in the  interest of
adnmi ni stration and general public. The Court would be the
| ast conpetent in the face of scanty material to decide
whet her the Governnent acted honestly in creating a post or
refusing to create a post or its decision suffers frommal a
fide, legal or factual. |In this background it is difficult
to entertain the contention of the appellant that posts were
created to accommodate sone specific individual's ignoring
the requirenents of the hospital or the interests of the
general public at large. [67 F-H|

M Ranmanatha Pillai v. State of Kerala and Anr., [1947]
1 S.C R 515 at 520; foll owed.

10. No adverse inference could be drawn against a party
unl ess they appear before the Court and they are served with
necessary papers. [68 C DO

In the present case, Respondents 9 and 23 had not
appeared in the Hi gh Court and there is no evidence that the
subsequent affidavit of the appellant was served on them It
may be that the Governnment may not be interested in either
denying or admtting this avernent which directly and
adversely affects respondents 9 and 23. However, in view of
the fact that they were selected by the Departnenta
Promotion Cormmittee and the pronotion was approved by the
UP.SC it isdifficult to entertain the contention at the
hand of the appellant who is not in any way going to be
benefited by the invalidation of their pronmotion. [68 B, D

11. Once the challenge on nerits fails in a case, the
second string to the bow need not be exam ned. The appel | ant
here, is |east conpetent to challenge the pronotions of
Respondents 4 to 24. [69 B-(]

Chitra Ghosh and Anr. v. Union of India and O's. [1970]
1 SSCR 413 @420.
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JUDGVENT:

ClVIL APPELLATE JURISDICTION. Civil Appeal No. 2057 of
1979.

Appeal by Special Leave fromthe Judgnent and Order
dated 11-1-1979 of the Del hi H gh Court in L.P.A No. 46/73.

S.R Srivastava for the Appellant and Dr. N. C Shingha
(in person)

P. P. Rao, and M ss A. Subhashini for Respondents 1 & 2.

B. R Aggarwal for Respondent No. 15.

The Judgrment of the Court was delivered by

DESAI, J.-A highly qualified ophthal m c surgeon feeling
aggrieved that he has not been justly treated in the natter
of promption to a post in Supertine Grade Il seeks redress
of his grievance praying for a mandanus that he nmay be
deened to have been pronoted from February 18, 1971, failing
whi ch nore out of frustration and | ess by any justification
he seeks /quashing of the pronotion of respondents 4 to 24
t hough convinced that even -if the Court were to accede to
his request he is in no way likely to be benefited by this
bi zarre exerci se
51

First to the fact -situation. The " Union of India has
framed Centr al Gover nnent Heal t h Scheme and in
i mpl enentation thereof has set up various institutions for
medi cal relief and medical education.” A Central Health
Servi ce became a necessity for effectively inplenmenting the
schemre. Wth a view to constituting the Service, Centra
Health Service Rules 1963 (1963 Rules’ for short), were
franed and brought into operation on May 15, 1963. The Rul es
envi saged categorisation of personnel ~manning the  Service
into five different categories, to wt, category 'A
supertime scale Rs. 1600-2000, category ' B supertime scale
Rs. 1300-1600, category 'C  .senior ~scale Rs. 675-1300,
category 'D junior scale Rs. 425-950 and category 'E class
Il scale Rs. 325-800. On account of various inponderables
the Service could not be constituted and 1963 Rules were
amended by Central Health Service (Anendnent) Rul es;, 1966,
(1966 Rules’ for short). Initial constitution of Service
was to be on and from September, 9, 1966. 1966 Rules
contenpl ated again the division of Service into four
categories, nanely, category | conprising supertine grade
Rs. 1800-2250; supertinme grade Il Rs. 1300-1800; category II
consists of Specialists’ grade Rs. 600-1300; category II
i ncludes General Duty Oficers grade | Rs. 450-1250; and
category IV conprises General Duty Oficers grade Il Rs.
350-900. 1966 Rul es provided the nethod of initia
constitution of the Service. Rules 7A(1) and 7A(2) provided
for absorbing departmental candidates holding posts in
categories 'A and ’'B  under 1963 Rules in ‘posts in
supertime grade | and supertime grade 1l respectively of
reorgani sed Service under the 1966 Rules. Those in service
on September 9, 1966, and holding post in categories "C,
"D and 'E were absorbed either in the Specialists grade
or General Duty Oficers, grade as the case nmay be. For the
purposes of constitution and absorption of departnenta
candi dates on the date of initial constitution of re-
organi sed service a Selection Committee was set up and
absorption was nmade in accordance with the reconmendati ons
of the Committee This process of absorption was over in
March 1967, but the constitution of the Service was deemed
to be effective from Septenmber 9, 1966. There were sone
promotions to supertime grade Il up to 1971 but as they are
not the subject-matter of dispute in this appeal they may be
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ignored. There was also direct recruitnent to the Service
bet ween 1966 and 1971

Bet ween February 1971 to July 17, 1978, when the
appellant came to be pronoted to supertine grade |11,
respondents 4 to 24 were pronmoted on different dates to
supertime grade 11, The promotion of respondents 4 to 24 is
chal | enged by the appellant on diverse grounds
52
but the principal contention is that their pronotions are in
contravention of rule 8 of 1966 Rules. Rule 8 provides for
future mai ntenance of the Service. Relevant for the present
appeal is rule 8(3) which provides for recruitnent to
supertime grade 11 both by pronmpotion and nomnation by
direct recruitment. As the appellant clainms pronmption to
supertinme grade I from February 18, 1971, and
si mul t aneously questions pronotion of respondents 4 to 24 to
supertime grade |l on various dates after February 18, 1971
and before July 17, 1978, when he was actually pronpted, on
a certain interpretation of the relevant rule, it nmay be
here extracted:

XX XX XX
"8. Future mai nt enance of the service-After
appoi nt nents have been nmade to the Service under rule 7

and rule 7A, future vacancies shall be filled in the
fol |l owi ng manner, nanely: -
XX XX XX

(3) Supertine Grade |-
(a) Fifty percent of the -vacancies in Supertine

Grade Il shall befilled by promotion of:

(i) General Duty officers, Gade I, with not
| ess thanten years of service in that
cat egory; or

(ii) Specialists Gade officers with not
| ess than ei ght years of service in that
cat egory;

inthe ratio of 2:30on the recommendation of

a Departnental Pronmption Committee’ on the

basis of nmerit and seniority of the officer’s

concer ned;

Provi ded that no person-shall be eligible for
appoi ntnent to any such post unless he possesses
the qualifications and experience requisite  for
appoi ntnent to such post.

Provided that where the case of an officer
appointed to any post in the grade of General Duty
Oficer, Gade | or the Specialists Grade, as the
case may be, is considered for the purposes of

promotion to any posts in Supertime G ade Il under
this sub-rule, the cases of all persons senior to
such officer in the grades of General Duty
Oficer, Gade | or Specialists’ Gade,  as the
case may be, shal | al so be consi der ed,
notw t hst andi ng that they nmay not have rendered 10
years or 8 years of service, respectively, in

those grades".
To appreciate the contention of the appellant as to how

he clains pronotion to supertinme grade |1l on February 8,
1971, it may be noted
53

that effective from that date the Central Governnent
converted one post from anpbngst unspecified specialists’
Grade posts in supertine Grade |11 i n Ophthal nol ogy
Speciality at WIIingdon Hospital and transferred Dr. B. S
Jain, respondent 3, who was then working as Chief
Opht hal nol ogi st-cum Associ ate Professor of Ophthal nol ogy,
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H machal Pradesh Medical College, Sima, and offered the
vacancy in super-tinme grade |l caused by the transfer of

respondent 3, to appellant who was next in seniority by way
of promotion on ad hoc basis as per nenorandum dated
December 7, 1970. Appellant responded to this offer as per
his letter dated Decenber 9, 1970, wherein after putting
forward various personal inconveni ences and a possible |oss
in emolunments even on pronotion, he concluded his response
to the of fer as under:

“"In view of nmy personal problems and in the public

interest | nost hunmbly request that this promotion nay

kindly be granted to nme while in Del hi."
Thereafter the Governnent offered the post to Dr. Radha
Nat araj an but she declined the offer. Subsequently the
CGovernment offered the post to Dr. MC Sharma who accepted
the sane but he was not —appointed and ultimately Dr. G C
Sood was promoted to supertime grade |l post and was
appoi nted at Sima

Appel'l ant” contends that when a post in Ophthal nol ogy at
W1 lingdon Hospital was created on February 1, 1971, by
conver si on_of -one post from anongst unspecified Specialists’
grade posts in supertine grade Il that post could only have
been filled in by pronotion from anongst those hol ding the
post in Specialists’ grade in ophthal nology speciality and
he being the seniornost and otherw se qualified, he should
have been promoted from that date.. Sinultaneously he
contends that filling in the post so created in supertine
grade Il at WIIlingdon Hospital by transfer of respondent 3
Dr. B.S. Jain was 'in violation  of the statutory rule and
hence invalid. He al so contends that as he was not qualified
to hold the post of Chief ~QOphthal nologist cumAssociate
Pr of essor  of Opht hal nol ogy, Hi machal Pradesh Medi ca
Coll ege, Sima, because it was a teaching post and he | acked
teachi ng experience which was an-essential qualification
the offer of that post to himwas nmerely an eye wash and he
could not have accepted the sane. It is necessary to exam ne
three different |inbs of the submi ssion separately.

Rule 5 of 1966 Rules provides for authorised strength
of the Service. The authorised strength of the various
categories of the service on the date of comencenent of
1966 Rul es shall be as specified in the first schedule. Part
A of the first schedule deals with supertine
54
grade | and Part B deals wth supertine grade I1. Part C
deals with Specialists’ grade. The vertical pronpotiona
channel is fromspecialists’ grade and General Duty Oficers
Grade | to supertime grade Il and fromthereon to supertime
grade I. On the date of initial constitution (of Service
there were 275 permanent and 102 tenporary, in all 377 posts
in specialists’ grade. Qut of this strength of posts in
specialists’ grade, 28 posts were wupgraded to “supertine
grade |1, 19 being classified as unspecified specialists’
posts and 9 unspecified posts. To that extent the permanent
strength of posts in specialists’ grade was reduced by 28 so
as to leave it at 247. There is no dispute that 19
unspeci fied Specialists’ posts and 9 unspecified posts were
upgraded to supertinme grade Il. The controversy is how these
posts were to be filled in. Appellant contends that as these
28 posts were in Specialists’ grade and the strength of
Speci alists’ grade posts was reduced by 28, whenever any
post out of these 28 posts added to supertinme grade Il is
required to be filled in, it can only be filled in by
promotion from anongst those originally belonging to
specialists’ grade, i.e. category 'C under 1963 Rules.
Si mul t aneously he contends that as these unspecified
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specialists’ grade posts and unspecified posts, 28 in
nunber, can be filled in from those belonging to
specialists’ grade, ipso facto they can only be filled in by
promoti on and not either by direct nomination or by
transfer. In support of this submssion reliance is also
pl aced on an affidavit filed on behalf of Union of India in
a petition filed by Dr. B.S. Jain wherein it was in terms
stated that these 28 posts could only be filled in by
pronmotion and in no other nanner

The raison d etre for wupgrading the 28 posts from
specialists’ grade to supertine grade Il yet dividing them
in two separate categories each having its own nonencl ature
viz., 19 posts designated as unspecified Specialists’ grade
posts and 9 designated as unspecified posts is not difficult
to discern.

Unli ke other prof essions, nedical pr of essi on has
devel oped branchwi se expert specialised know edge referable
generally to nunmber of parts in which human anatony is
di visible., General ~nedicine and general surgery are two
broad genus- but under each one of themthere are nunerous
specialities and there is~ intensive study and research in
speciality for being qualified for the speciality. Being an
expert in any one speciality simultaneously results in being
excl uded from other specialities even t hough the
specialities may be species of a genus |like general nedicine
or general surgery. /Again, in each speciality there will be
a post of a Lecturer, an Assistant Professor, an Associate
Prof essor and a Professor with a vertical novenent by way of

promotion. In a non-teaching hospital there wll be posts
i ke Juni or Surgeon

55

Seni or Surgeon, Head of the Departnent and'so on. In a

prof ession so conpartnental i sed specialityw se, ex hypot hes

it is difficult to provide for pronotional avenue by way of
a general seniority list integrating different specialities
cat egorywi se, cadrewise or gradewise. |If such a  genera

seniority list including persons belonging to different
specialities albeit in the sane grade is drawn up for
purposes of promotion it might lead to a startling result
because the need may be of a pronotional post in a
speciality and the man at top of the seniority list nay not
belong to that speciality but may belong to a different
speciality and if any pronotion was to be given to himto a
post in a speciality for which he is neither qualified nor
eligible it would be inpossible to give vertical pronotions

by referring to such general seniority list. “If the
promotion is to a post generally called admnistrative post
ina hospital a general seniority list including experts

belonging to different specialities may be hel pful but when
pronotions are to be given to posts in di fferent
specialities a general seniority list is not only-unhel pfu

but may really inpede the process of pronption.  Again

demands of different specialities for additional strength
may differ fromhospital to hospital, fromarea to area and
even from tinme to tine. In order to neet such unforeseen
eventualities the rules provide for an addition to the
strength of supertinme grade Il by keeping 19 posts
designated as unspecified Specialists’ grade posts and 9
unspecified posts in a pool. Wenever a demand cane for
providing a higher post in supertime grade Il in any
particul ar speciality ordinarily where the strength of the
service is prescribed a post will have to be created which
any one fam liar with bur eaucratic j agor not woul d
i medi ately realise howtinme consuming it is. Anticipating
such a situation and to neet with the denands of
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specialities within a reasonable tine it was provided that
there would be a pool of 19 unspecified Specialists’ posts
in supertine grade Il and 9 wunspecified posts also in
supertime grade 11. This would facilitate conversion from
the pool of unspecified Specialists’ posts of an unspecified
Specialists” post to a specified Specialist post in a
speciality where a need has been felt. Once the need is felt
and a post is converted from an unspecified post to a

specified post in supertinme grade Il it becones an addition
to the strength of that speciality and the post can be
filled in, in accordance wth the relevant rule. But it is

implicit in this arrangenment that the person to be appointed
to such a post would be one who is eligible to be appointed
to that speciality and not sonme one who is on top of the
general seniority list in Specialists’ grade or general duty

officers’ grade fromwhich pronmotionis to be nade. |If
pronotion has to be nade from a general seniority list which
includes all Specialists in the Specialists’ grade the one

at the top may bea Cardiologist and the post nmay be
converted into Anesthesiology and it

56

does not require long persuasive argunment to hold that a
Car di ol ogi st cannot be appointed as an Anaesthetic. It is,
therefore, crystal ~clear that when a post from anongst
unspeci fied Specialists’ posts is converted to a specified
post which nmeans specified in the speciality in which a need
has been felt from anongst those inthe specialists grade
bel onging to that speciality and in order of their inter se
seniority a promotion could be  given. This position is
i nescapable and it is difficult to conprehend a position
contrary to this. In fact, this situation has been expressly
recognised by this Court in Union of India & Os. v. S. B
Kohli & Another, wherein it was held that for being
appointed as a Professor in a particular speciality in that
case Othopaedics, the condition that a person nust have a
post - graduate degree in Othopaedics would not result in any
classification without reference to the objectives sought to
be achieved and this would not result in any discrimnmnation
nor would it be violative of Article 16.

In passing a contention of the -appellant that all 28
posts which were deducted fromthe strength of — permanent
posts in Specialists’ grade and added to supertine grade |
nmust on that account alone be filled in by pronotion from
those belonging to the specialists’ grade only nmay  be
exam ned. There is no nerit in this contention. If there was
any substance in this contention there was no reason to
provide for two different designations and divide the 28
posts in two different nomenclatures. 28 posts are made up
of 19 posts designated as unspecified Specialists’ posts and
9 unspecified posts. Undoubtedly 19 posts which were
desi gnated as unspecified Specialists’ post nust -be filled
in from anongst those belonging to the Specialists’ grade
but that itself also shows that the remaining 9 unspecified
posts can be filled in from anongst those who nmay be

promoted from 'General Duty Oficers grade- | because
General Duty Oficers grade-1 are also pronotable to
supertinme grade-1|1. The nonencl at ure unspeci fi ed

Speci al i sts’ post and unspecified post provides an effective
answer and indicates that while in the case of the forner
promotion nust be given from Specialists in respect of the
latter General Duty Oficers Gade-1 would be eligible for
pronotion. Merely because all 28 posts were deducted from
the strength of posts in Specialists’ grade it could not be
said that all 28 posts would be available for pronotion to
those belonging to Specialists’ grade only. The |anguage
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enployed in rule 5 also points in this direction. There is,
therefore, no substance in the contention that all 28 posts
must be filled in by pronotion from anmongst those who bel ong
to Specialists’ grade only.
57

The | ast [inb of the argument is that the 19
unspeci fied Specialists’ posts in supertime grade |l can
only be filled in by pronmotion and not in any other nanner
and particularly not by transfer. The provocation for this
submission is posting of Dr. B. S. Jain in supertinme grade
Il post created at WIIingdon Hospital in February 1971
Undoubt edly one unspecified Specialists’ grade post was
converted and was designated as specified post in supertine
grade Il in Ophthal nol ogy speciality at WIllingdon Hospita
in February 1971. Appellant  says that once an unspecified
Speci alists’ grade post was converted into a specified post
and that as it was assigned to Ophthal nol ogy speciality, he
bei ng the  seni ornost Ophthal nologist and qualified for the
post, that post could only be filled in by pronotion and he
shoul d have  been pronoted and the posting of Dr. B. S. Jain

by transfer to that post-was illegal and invalid. Rule 8
provides for future maintenance of the Service. Rule 8(3)
provides for 50%of -the vacancies in supertine grade Il to

be filled in by pronotion of General Duty Oficers G ade

and Specialists’ grade officers in the ratio of 2:3 and the
remai ning 50% of the vacancies to be filled in by direct
recruitnment in the manner specified in the second schedul e.
Now, once an unspecified speci alists’ grade post in

supertime grade Il is converted and made a specified post in
a speciality it is an-addition to the strength of the
speciality and the filling in-of such post shall be governed

by rule 8 (3). Undoubtedly if it is to be filled in by
pronmotion, that would only be fromanongst those bel ongi ng
to Specialists’ grade officers as the ~converted post was
unspeci fied Specialists’ post. But to say that it can be
filled in only by pronotionis to ignore the mandate of

statutory rule 8(3) which provides for filling in/posts in
supertinme grade 11 by either pronotion or nom nation in the
ratio therein prescribed. Once there is a post in supertine
grade Il which is to be filled in subsequent to the initia
constitution of the Service, rule 8 (3) will be attracted in
all its rigour. And it should not be overlooked that rule 8
(3) provides for filling in of posts in supertine grade |

by pronotion as well as by direct recruitment inthe ratio

of 1:1. On a true interpretation of the 1966 Rules in
general and rule 8 (3) in particular it could not be,

gai nsaid that whenever an unspecified Specialists’ post is
converted into a specified post and assigned to a speciality
it can be filled in either by promtion or by -direct
recruitnent as the situation warrants according to the rule
and as determined by the quota rule. But it “was very
strenuously contended that the Central Governnent in
i mpl enenting the rule has understood and in fact inplenented
the rule to this effect that whenever an unspecified
Specialist’s post is converted as a specified post -and
assigned to a speciality it can only be filled in by
pronmotion. Reliance was placed upon an affidavit nade on
behal f of the Central CGovernnent in a wit
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petition filed by Dr. B. S. Jain in Delhi H gh Court. In the
counter-affidavit on behalf of the Central Government a
stand was taken that the 19 unspecified Specialists’ posts
were neant only for promoting category 'C clinica

Specialists to supertine grade Il. In Union of India v. Bhim
Singh & Os., the Court refers to the stand taken on behal f
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of the Union of India in that case as under
"Learned counsel for the appellant (Union of

India) subnmits that these posts were included in

supertime grade 11 not wth reference to the actua

nunber of officers who had conpleted 8 years of service
or nore on a particular date but only with a viewto
provi di ng opportunities of pronotion to the forner

Category 'C officers holding clinical Specialist

posts".

It does appear that such a stand was taken on behal f of
the Union of India but sinultaneously it may be noted that
the Court has not accepted the stand. And it would be too
late in the day to say that on such a stand of the Union of
India, if it runs counter to the rule explicit in neaning,
any argument can be founded or any relief can be clainmed
unl ess estoppel is urged. And no such estoppel is clained In
P. C Sethi & Os. v. Union of dndia & Ors., the petitioners
urged that the view put forward on their behalf had been
admtted 'by the Governnent in its affidavit filed in
connection with certain earlier proceedings of simlar
nature and other adm ssions in Parlianent on behalf of the
Government. Negativing this contention this Court held that
such adm ssions, if ~any, ~which are nere expression of
opinion limted to the context and not specific assurances,
are not binding on the Governnment to create and estoppel
Simlar view was al so expressed in J. K. Steel Ltd. v. Union
of India where followi ng the earlier decision of this Court
i n Conmi ssioner of Income tax, Madras v. K. Srinivasan and
K. Copalan, it was observed that the interpretation placed
by the Department on vari ous sub- secti ons in the
instructions issued by the Departnent cannot be consi dered
to be proper guide in a matter wherein the construction of a
statute is involved. Therefore, it cannot” be said that 19
unspeci fied Specialists’ posts could only be filled in by
pronotion and such an interpretation or stand would run
counter to the express provision contained in rule 8(3)
which is statutory. Even if such be the stand of the Centra

CGovernment it wll have to be negatived and was in fact
negatived in the case of Dr. B. S. Jain.
59

Incidentally it would be incongruous to hold that when
a post is created in a certain grade, category or cadre and
it is tobe filledin, sone one who is already in that
grade, category or cadre cannot be transferred to that post
and the post so vacated by himcan be filled in, in the
manner prescribed. Even if there was sone substance, though
there is none, in the contention on behalf of the appellant
that whenever unspecified Specialists’ post is converted
into a specified post it can only be filled in by pronotion
yet when sone one who is already in that grade is
transferred to the newly created post and the post vacated
by such transferred enployee is offered by way of pronotion
which in fact was done in this case there is any violation
of the rule. As pointed out earlier, when a post is created
it is an addition to the strength of that particular
category and the additional strength has to be filled in the
manner prescribed in the rule and that no sanctity attached
to the place where the post is created but the sanctity
attaches to the number of posts and the nmanner of filling
them Now, Dr. B. S. Jain was already holding the post in
supertime grade 11 at Sima when a post in supertine grade
Il in Ophthal ol ogy was created at WIlingdon Hospital from
anmongst unspecified Speci al i sts’ posts. Even if this
additional post has to be filled in by pronotion as
contended by the appellant, it is not open to himto urge
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that the post at WIIingdon Hospital alone nust have been
filled in by Pronmbtion. Dr. B. S. Jain was transferred to
the post created at WIlingdon Hospital and the post vacated
by him which was in supertime grade Il was offered to the
appel l ant as and by way of pronotion. Therefore, even if the
contention of appellant is to be accepted, there is no
violation of rule 8(3). Equally it is also not correct to
contend that Dr. B. S. Jain could not have been transferred
to the post created at WIlingdon Hospital. Transfers in
posts which are in the same grade or are considered
equi valent can be affected on admnistrative exigencies.
Once a new post is created and it is an increase in the
strength of the Cadre in which the post is created, every
one in that cadre is eligible to fill in that post and
transfer is permssible. Transfer of Dr. B. S. Jain is,
therefore, beyond question. In E P. Royappa v. State of
Tam | Nadu & Anr., it is observed that the services of cadre
officers are utilisedin different posts of equal status and
responsi bi'lity because of exigencies of adm nistration and
enpl oying the best available talent in suitable post. There
is no hostile discrimnation in transfer fromone post to
ot her when the posts are of equal status and responsibility.

Therefore, it is futile to urge that filling in the post
created at WIIlingdon Hospital in supertine grade 11 by
transfer of Dr. B/ S. Jain, a person already pronoted to
supertinme grade |1 was invalid

60

inas nmuch as the post was not filled in by pronotion or
direct recruitment but by transfer.

The next contention is -that the refusal of the
appellant to accept the post at Sima offered to himwill
not debar himfrom pronotion because the appellant was not
qualified for the post at Sima. If an enployee eligible for
promotion is offered a higher post by way of pronotion, his
refusal to accept the sanme would enable the enployer, the

Central CGovernment in this case, to fill in the post by
offering it to a junior to the Governnment servant refusing
to accept the post and in so ‘acting there wll be no

violation of Art. 16. Further, the Governnent servant who
refuses to accept the pronotional post offered to himfor
his own reasons cannot then be heard to conplain that he
must be given pronotional post from the date on which the
avenue for pronoti on opened to him Appellant - being
conscious of this position tried to circunvent it by saying
that the Post at Simla offered to himby way of pronmption in
super time grade Il was a teaching post for which he was not
qualified and, therefore, his refusal to accept the same
cannot cone in his way fromclaimng pronotion fromthe very
date on which he refused to accept the pronption to a post
for which he was not qualified. Appellant went so far as to
suggest that the Governnent action in offering himthe post
at SimMa was actuated by malice in that while naking a show
of offering hima pronotional post it so deliberately acted
as would inpel the appellant to refuse the sanme. Says the
appellant that one post from the pool of wunspecified
speci alists, posts was converted to a specified post in
Opht hal nol ogy and was sanctioned at WIIlingdon Hospita

which is not a teaching hospital and, therefore, the
appel l ant was fully qualified for being pronoted to that
post. Instead of acting in this straight forward manner the
Government transferred Dr. B. S. Jain fromSima to the post
newy created at WIIingdon Hospital and purported to offer
the Sima post to the appellant for which appellant was not
qualified and thus deliberately thwarted the pronotiona

opportunity of the appellant and that this smacks of malice.
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To substantiate this subm ssion the appellant points out
that the designation of the post at Sima was Chief
Opht hal nol i gi st-cum Associ ate Professor of Ophthal nol ogy,
H machal Pradesh Medical College, Sima. This according to
the appellate was a teaching post and the qualification
prescribed by the regulation franmed by the Medical Counci
of India requires as an essential qualification a teaching
experi ence as Reader or Assistant Professor in Qphthal nol ogy
for five years in a Medical College after requisite post-
graduate qualification. It was further stated that the
appel l ant had no teaching qualification though he started
teaching at the Safdarjang Hospital when he was recognised
as a post-graduate teacher in Ophthal nol ogy but
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hi s teachi ng experience extended to barely two weeks. It was
al so said that essential teaching experience prescribed by
the Medical Council of “Indiaunder its regulation is not
rel axable and that, therefore, -appellant was not qualified
for the post of Associate-Professor which was offered to
him In 'S.B. Kohli's case (Supra) this Court did observe
that a discretion to relax teaching experience qualification
is conferred only on the UP.SC in cases of direct
recruitment and not to the Departnental Pronotion Committee
in case of pronotion. That being the intent of the lawit is
to be given effect to. This observationis in a slightly
di fferent context but one may safely proceed on the
assunption that essential teaching qualification for the
post of an Associ ate Professor prescribed by Medi cal Counci
of India is not relaxable. Therefore it can 'be said with
sone justification that the -appellant who did not have the
requi site teaching experience was not qualified for the post
of Associate Professor. But this want of qualification
inmpelling refusal to accept pronotion appears to be an
afterthought on his part. Wen the pronotional post was
offered to him as per |letter dated Decenber 7, 1970,
appel lant did not reply by saying that he was not qualified
for the post. In his reply dated Decenber 9, 1970, to the
of fer made by the Governnment appellant pointed out that he
was involved in some litigation with regard to hi's house and
that his stand for eviction would be weakened by his
transfer. He then proceeded to point out that he was
suffering from chronic bronchitis and that the clinate at
Sima my not suit him He also pointed out the _adverse
effect of climte on the health of his wfe. “He then
proceeded to point out that apart from his personal problens
he was engaged in the Safdarjang Hospital for teaching of
post - graduate students and, therefore, he requested the
CGovernment "the post of Chief Ophthal nol ogi st-cum Associ ate
Prof essor of Ophthal nol ogy may kindly be bestowed on ne at
Saf darj ang Hospital where there is essential need for such a
post". Could this be the stand of a person offered a
promoti onal post honestly believing that he was not
qualified for the sane? The post offered to hi mwas of Chief
Opht hal nol ogi st-cum Associ ate Professor. Appellant believes
and now says that he was not qualified for the sane if the
post was at Sima but if the same post was created at Del hi
with the sanme designation with the sanme responsibility for
teaching and that too at the post-graduate 1evel he
considered himself to be fully qualified for the sane and
requested the CGovernnment to bestow that post on him He then
proceeds to point out his nerits and puts forth his
disinclination for being pronoted to the post at Sima. In
the face of his bold statement that he is prepared to be
appoi nted as Chi ef Ophthal nol ogi st continuing to do teaching
work at the post-graduate |evel at the Safdarjang Hospital,
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he now wants to assert that he was not qualified for the
post. This convenient after
62
t hought cannot decry the fact that the appellant declined to
accept the post at Sima not because he believed he was not
qualified for the post but because he was not inclined to
| eave Del hi, may be for reasons which may be true and
conpelling for him This becones explicit froma further
avernent in paragraph 7 of his reply wherein he pointed out
to the Central Government that even though he was sel ected
by the U P. CGovernment for the post of Chief Medica
of ficer, Gandhi Menorial Eye Hospital, Aligarh, on a
fabul ous salary of Rs. 3,000/- p.m and which offer was
transmtted to himthrough the Governnent so as to enable
the Government to release himand although the Governnent
was considering his release on deputation for the post but
he himself declined the offer because of donestic problens.
There i's thus no roomfor doubt that the appellant considers
hinself qualified for any post in Delhi and was under no
circunstances willing to |leave Del hi and his disinclination
to accept _any post at Sima stemred not fromhis honest
belief that he was not qualified for the post but because he
was not inclined to l'eave Del hi. Undoubtedly it may be that
under the regulation stricto sensu he may not be qualified
for the post of Associate Professor because he did not
possess the requisite teaching experience. But an ad hoc
arrangenent could ' have been nmde and it was open to the
central CGovernnent, 'if the appell ant had accepted the post,
to nove the Medical Council of 1ndia to permit the Centra
Covernment to appoint the appellant at Sinma. Sone way coul d
have been found but the door was bolted by the appellant
hinsel f declining the offer for reasons other ‘than his
qualification which he may have found conpelling. In this
background it is difficult to accept the subm ssion of the
appel lant that the offer nade by the Governnment was an eye
wash or a make-believe and, therefore, his refusal to accept
the of fer of pronotion would not postpone his pronotion.

Incidentally it would be advantageous to take note of
the fact at this stage that the appellant was pronpted to
supertime grade 11 on July 17, 1978 and between February
1971 when he declined to accept pronotion and July 1978 when
he was in fact pronoted, no one junior to him in- the
speciality to which he bel ongs was ever pronoted overriding
his claim to supertine grade Il. Therefore, if since his
refusal to accept pronotion at Sima appellant was never
superseded by any one junior to himin his speciality it is
difficult to entertain the contention that in refusing
promotion to him when sone posts were converted from
unspeci fied Specialists’ posts into different specialities
and were filled in by those who were qualified to be
promoted in the respective speciality in which the post was
created he could be said to have been superseded in
violation of Art. 16. And in this view of the matter nothing
nore need be exam ned but as certain other contentions were
advanced
63
which even if accepted would not in any case benefit the
appel lant, it appears to us an exercise in futility but we
woul d rather dispose them of than gl oss over them

In the H gh Court appel | ant canvassed twof ol d
contention that between 1966 and 1971, i.e. after the
initial constitution of service and before the proposa
offering promotion to the appellant at Sima was nmade 25
promotions were given to supertine grade |l to persons who
were ineligible for the same and secondly after February
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1971 and before July 1978 when he was actually pronoted to
supertime grade 11, 29 pronptions were given to supertine
grade Il sonme of whom are respondents 4 to 24 and that their
promotion was in contravention of rule 8(3) of the Rules
and, therefore, invalid. Before this Court the first linb of
the argunent, namely, invalidating pronotions between 1966
and 1971 to supertinme grade Il was not canvassed. It was the
second linb of the argunent that was pressed into service.
None of those who were pronoted between February 1971 and
July 1978 belonged to the speciality to which appellant
bel ongs. Each of them belonged to a different speciality and
admttedly appellant was not qualified for being pronpoted to
any supertime grade Il post in the speciality in which each
one of themwas pronoted. When this aspect becane clear a
guestion was posed to the appellant how he would be
benefited even if his contention were to prevail that none
of them was eligible for pronmotion to supertime grade |
and, therefore, the pronotion of each of them deserved to be
guashed. The ~answer was that there is a conmpbn seniority
list of persons belonging to supertime grade |l and
promotion-to supertine grade | is by seniority and that
promoti on of respondents 4 to 24, if quashed, would push the
appel l ant higher up in seniority above them and would
enhance his chances of ~pronbtion to supertime grade |
Renote chances of '‘promotion could hardly be said to be
condition of service which if inpaired would be violative of
Art. 16. Even assuning that a renote chance of pronotion if
adversely affected woul d give a cause of action, it was made
clear that the appellant is retiring on superannuation in
the last quarter of this year ~and that even if he is
assigned a deened date of pronotion sonewhere in February
1971 yet there are nunber of persons above himin supertine
grade Il who were pronoted between 1966 and 1971 and
appellant has not even a renmote chance of pronotion
Appel | ant at that stage reacted by saying that even if it be
true, yet the promotions of respondents 4 to 24 ought to be
guashed because when he with respondents 4 to 24 and others
bel ongi ng to supertine grade Il attend a neeting convened to
di scuss sone administrative matter or for hol ding charge of
hi gher post tenporarily vacant they claimseniority over him
and his dignity is inpaired. This calls for no conment save
64

and except saying that the approach appears to be nore
enotional rather than realistic. However, the contention may
be exami ned on nerit.

Promoti on of respondents 4 to 24 was questioned on the
ground that each of themwas ineligible for promotion to
supertime grade 11 on the date on which each of them was
pronmoted in view of the provision contained in rule 8(3).
Rul e 8(3) has been extracted herein before. The contention
is that since the initial <constitution of service on
Septenber 9, 1966, any future pronotion to supertine grade
Il from departmental candi dates could be from anpongst 't hose
who qualify for the same as provided for in rule 8(3). Apart
fromacademic qualification, the experience qualification
prescribed is that, the General Duty Oficers grade | and
Speci alists’ grade officers should have put in 10 years and
8 years of service respectively in that category. Appellant
contents that service in the category means service in that
category which was constituted under the 1966 amendnent
rules. Rule 2(c) defines category to nean a group of posts
specified in colum 2 of the table under rule 4. Rule 4
provides for classification, categories and scales of pay.
It provides that there shall be four categories in the
service and each category shall consist of the grade
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specified in columm 2 of the table appended to the rule. The
four categories are: first category which includes supertine

grade | and supertine grade |l posts. Category two 1is
Speci alists’ grade posts, category three conprises Cenera
Duty officers, grade | and category four includes Genera
Duty Oficers grade I1. It was contended that the service to

be rendered for the qualifying period must be in the
category and, therefore, a general Duty Oficer grade | can
only becone eligible for promotion after he renders 10 years
of service in that category which came into existence on
Sept enmber 9, 1966, and this would apply nutatis nutandis to
the Specialists” grade officers who nmust put in 8 years of
service in the category which canme into existence on
Septenber 9, 1966. If this contention were to prevail, apart
fromanything else, appellant hinmself would not have been
qualified for promotion to supertinme grade 11 in February
1971 from which date he <claims as being eligible for
promotion to supertinme grade Il because he had not put in 8
years of ~/service in the category of specialists’ grade
of ficers forned on Septenber 9, 1966. That apart, it 1is
i mpossi ble to overl ook the history of the Service. The rules
were initially framed in 1963. At that tine the service was
sought to be classified in'5 categories styled category "A
to category ’'E . Expression ’'category’ in 1963 Rules was
defined to nean a /'group of posts carrying the same scal e of
pay. Another salient feature of which notice should be taken
is that save and except upward revision-in scale, category I
under the 1966 anendnent Rul es includes cate-
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gories "A and 'B under 1963 Rules. Category 'C has been
desi gnated as Specialists’ grade, i.e. category 1l under the
1966 Rules. Category 'D is equated with  General Duty
Oficers grade | styled category Il and category 'E is
equated with GCeneral Duty officers grade Il, i.e. category
V. Expression 'service in the category’ has to be

understood in this historical background. It is difficult to
entertain the contention that the past service of
Specialists’ category 'C officers got wholly wped out
nerely because the nonenclature of category 'C Specialists
of ficers was changed to Speci al ists’ grade of ficers

replacing the expression 'category C. by category II. And
that would apply mutatis nutandis to General Duty O ficers
grade | and grade 1I1. The change in the definition of the

expression 'category’ appears to be instructive in that by
the change service in the post is enphasised and the
guestion of the grade of pay is relegated into background.
And this change appears to be wth a purpose inasnuch as
when certain qualifying service is prescribed for being
eligible for pronotion in a category the enphasis is on
service rendered in a post irrespective of the grade. A

specialists’ grade officer belonging to category Il was a
specialists’ grade officer in category C. He was even then
eligible for pronotion to supertime grade 1I1. Was it ever

intended that a Specialists’ grade officer belonging to
category 'C under 1963 Rules who had put in nore than 8
years of service but who was not pronoted prior to Septenber
9, 1966, the date of initial constitution of service, or on
the date of initial constitution of service, would be
ineligible for promotion for a period of 8 years sinply
because the designation of the category changed? Ws it
i ntended that there should be a conplete hiatus for a period
of 8 years in pronoting Specialists’ grade officers to
supertime grade 11 and for a period of 10 years in case of
CGeneral Duty Oficers grade |I. There is no warrant for such
an inference fromthe Rules. Such an intention cannot be
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attributed to the framers of the Rules nor is it possible to
accept the subnission of the appellant that the posts could
have been filled in by direct recruitnment because where
candi dates eligible for promotion were not available it was
open to resort to direct recruitment as provided in the
Rules. It is a well recognised canon of construction that
the construction which makes the Rules otiose or unworkabl e
shoul d be avoided where two constructions are possible and
the Court should lean in favour of the construction which
woul d make the rule workable and further the purpose for
which the rule is intended. Wiile prescribing experience
qualification in 1966 Amendnent Rules, the franers of the
Rul es could not have intended to ignore wholly the past
service. A specialist who was in category 'C was included
in category Il wth the designation specialists’ grade
officer. Simlarly, General Duty Oficer grade | in category
"D acquired the sane nonenclature GCeneral Duty Oficer

grade |- in cate-
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gory Il1. There was an upward revision of pay scales of both
the categories. Shoul d 't he change in designation be

understood to nean that the past service rendered as
Specialist or as General Duty Oficer is wholly w ped out
for any future pronotion ? Even after change of designation
it is not suggested that the duties underwent any change.
Sane duty was perfornmed a day prior to Septenber 9, 1966,
and the day thereafter by both the categories in the
respective posts. In this background the H'gh Court was
right in holding that the word 'category’ wused in rule
8(3)(a) has to be wunderstood to nean the post included in
that category and consequently service -in that  category
woul d nean service in a post included in that category.

The appell ant contended that this construction would
run counter to the posting of forner categories 'D  and 'FE
officers on probation on Septenber 9, 1966, in specialists’
grade and Ceneral Duty O ficers grade |I. In this connection
it must be recalled that on initial constitution of Service
sonme persons who were in the category of General Duty
Oficers were absorbed and appointed in Specialists’ grade
and vice versa was true of sone persons. It is equally true
that Oficers belonging to categories 'D and E were
considered in a category lower to category 'C. It is
equal |y possible, therefore, that on Septenber 9, 1966, i.e.
the date of initial constitution of Service sone” of the
officers belonging to categories 'D and 'E- who were
absorbed in categories Il and Il respectively nmay have been
put on probation but for qualifying service for upward
promotion service rendered as probationer is (not to be
ignored. Viewed fromeither angle it is crystal clear that
service rendered in equivalent post prior to the date of
initial constitution of Service could be taken into account
in calculating qualifying service for next pronotion. This
was the stand taken by the Government in the affidavit filed
in CGvil Wit No. 1155/71 filed by Dr. Chandra Mhan in-the
Hi gh Court of Delhi and that appears to be consistent with
the construction of rule 8(3). The contention, therefore,
that executive instruction cannot run counter to the
statutory rule nmust be rejected as untenable in the facts of
this case.

It was next contended that the Governnent was guilty of
legal malice in that in February 1971 on a need being felt,
a post in supertine grade Il in Ophthal nol ogy speciality was
sanctioned at WIIlingdon Hospital and filled in by transfer
of Dr. B.S. Jain overlooking and ignoring the rightful claim
of appellant and on transfer of Dr. B.S. Jain on March 7,
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1972, to Safdarjang Hospital, the post was al so transferred
to Safdarjang Hospital. In this connection appellant also

pointed out that there is material on record to show that
the Superintendent of WIIingdon Hospital felt an acute need
for a post in super-
67
time grade Il in Ophthal nol ogy speciality and yet it was not
created while on the other hand in order to acconmodate sone
favourites like respondents, 4, 5,8,9,12,13 and 15 sone
posts in different specialities where they could be
accommdated were created without the need for the same.
There is evidence to the effect that appellant had sent a
proposal duly recomended by Medical Superintendent of
Safdarjang Hospital to the authorities for <creating a
supertime grade |l post - in Eye Departnent in May 1971 as per
letter dated May 3, 1971. There is also nmaterial to show
that some ad hoc —appointnents were nade in supertine grade
1. It ~is, however, ~-not possible to strike down those
appoi ntnents on the ground that some posts were created in
supertime grade 11 though not needed wherein some of the
respondents were pronoted or that there was no justification
for creation of posts or for making ad hoc appointments. It
shoul d be distinctly understood that not a single post was
created i n Ophthal npl ogy speciality to which appellant could
have been appoi nted. The need for the post of the
requirenents of the hospital, or the need for an ad hoc or
addi ti onal appointment is a nmatter which the Government is
conpetent to decide and in the absence of requisite materia
the Court cannot interpose its own decision on the necessity
of creation or abolition of posts. \Wether a particul ar post
is necessary is a matter depending upon the exigencies of
the situation and adm nistrative necessity. The Gover nnent
is a better Judge of the interests of the general public for
whose service the hospitals are set up. And whether a
hospital catering to the needs of general public providing
medical relief in different specialities has need for a
particular post in a particular speciality would be better
j udged by the Governnent running the hospital. If Governnent
is a better judge it nust have the power to  create or
abolish the posts depending upon the needs of the hospita
and the requi rements of general public. Creation and
abolition of posts is a matter of CGovernnent policy  and
every sovereign Governnent has this power in the interest
and necessity of internal admnistration. The creation or
abolition of post is dictated by policy decision, exigencies
of circunmstances and admi ni strative necessity. The creation
the continuance and the abolition of post are all decided by
the Government in the interest of administration and genera
public (see M Ranmanatha Pillai v. The State of Kerala and
Anr). The Court would be the | east conpetent in the face of
scanty material to decide whether the Governnment acted
honestly in creating a post or refusing to create a post or
its decision suffers from nmalafide, legal or factual. In
this background it is difficult to entertain the contention
of the appellant that posts were created to accombpdate sone
specific individuals ignoring the requirenents of the
hospital or the interests of the general public at |arge.
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It was next contended that respondent 9, Dr. K P
Mat hur and respondent 23, Dr. A. R Mjundar should have
been considered ineligible for pronotion because both of
them were adversely comented upon by the Madras H gh Court
as being negligent in discharge of duties and the Governnent
had to pay a sumof Rs. 10,000/- as conpensation by way of
damages for their negligence. He sought inspection of some
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files to substantiate this allegation. Unfortunately though
respondents 9 and 23 were nade parties they did not appear
to controvert this fact. But it appears fromthe record that
they were promoted after they were selected by the
Departmental Pronmotion Committee and the pronotion was
approved by U.P.S.C. Appellant contended that this avernent
on his part has remmined uncontroverted and it nust be taken
as having been admtted and proved. It nmay be nentioned that
in the petition filed by the appellant in the Delhi H gh
Court this allegation was not specifically averred. In a
subsequent affidavit filed by himthis allegation was put
forth. If respondents 9 and 23 had not appeared in the High
Court the appellant should have shown that this subsequent
affidavit was served upon them and in that event al one sone
adverse inference may be drawn against them It nmay be that
the Government nay not be interested in either denying or
admtting this averment which directly and adversely affects
respondents 9 and 23. ‘However, in view of the fact that they
were selected by the Departnental Pronption Commttee and
the pronotion was approved by the UP.S.C it is difficult
to entertain the contention at the hand of the appellant who
is not in any way going to be benefited by the invalidation
of their pronotion.

It was incidentally urged that pronotions given to
respondents 9,12,13 and 15 nust be set aside because they
bel onged to former category 'D and were given pronotions
agai nst 19 unspecified posts in contravention of the
affidavit of the Government. As stated earlier, there were
some specialists in category ’'D ~also. At the time of
initial constitution of service those who qualified for
bei ng appoi nted General Duty Oficers fromcategory 'D were
absorbed in category IlIl and those who were eligible for
bei ng absorbed in Specialists’ grade were so absorbed. After
absorption they bel onged to the respective category.
Thereafter on conversion of posts from the pool of 19
unspeci fied specialists’ posts they were pronoted as being
found qualified for the same and for the post to which each
one of themwas pronoted appel llant was not qualified and,
therefore, the contention that the promotion of the
af orementi oned four respondents should be set aside has no
merit init.

Havi ng exam ned the challenge to the promption of
respondents 4 to 24 on nerits, it must be nmade clear that
the appellant is |east

qualified to question their promotions. Each one of them was
promoted to a post in supertine grade Il in aspeciality
ot her than ophthal nol ogy and appellant admttedly was not
qualified for any of these posts. Even if their pronotions
are struck down appellant wll not get any post vacated by
them Incidentally Hi gh Court also upheld their pronotions
observing that by the time the petition was heard each one
of them had requisite service qualification and, therefore,
the pronotions could not be struck down. Once the challenge
on nerits fails the second string to the bow need not be
exam ned. Having said all this, appellant is |east conpetent
to challenge their pronotions. In a slightly conparable
situation this Court in Chitra Ghosh and Anr. v. Union of
India and Ors. observed as under
"The ot her question which was canvassed before the Hi gh
Court and which has been pressed before us rel ates
to the nerits of the nomnations nmade to the
reserved seats. It seenms to us that the appellants
do not have any right to chall enge the nom nations
made by the Central Covernment. They do not
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conpete for the reserved seats and have no | ocus
standi in the matter of nomination to such seats.
The assunption that if nomnations to reserved
seats are not in accordance with the rules al
such seats as have not been properly filled up
woul d be thrown open to the general pool is wholly
unf ounded. "

It was |last urged that the High Court has set aside the
pronmoti on of respondent 18, Dr. P. C. Sen who was pronoted
in 1971 and, therefore, there was an opening in supertinme
grade 11 in Septemnber 1971 and appellant should be
considered eligible for pronotion to the post fromthat date
and that this Court should consider appellant’s eligibility
for pronotion from Septenber 1971 and if found eligible,
shoul d grant the same. Dr. P.C. Sen was General Duty O ficer
grade | and he was posted as Director of Health Services,
Mani pur. Appellant -~ contends that he was in Specialists’
grade and was senior to Dr. Sen and was not unqualified for
the post ~'of Director of Health Services, Mnipur, but the
post was not offered to him and, therefore, he nust be
consi dered eligible for pronmotion fromthe date on which Dr.
P.C. Sen was promoted. The High Court in L.P.A 46/74 filed
by the appell ant has set aside the pronotion of Dr. P.C. Sen
as also of Dr. Jasbir Kaur but the Hgh Court has not
thought fit to direct the Government by a mnmandanus to
consider eligibility of the appellant' for the post of
Director of Health Services, Mnipur. There is no nateria
bef ore us whether the appellant was qualified for the post.
If he was eligible it wwuld be for the Governnent to
consi der how it should deal with-the post. W
70
are, however, surprised that the appellant- who was not
prepared to go to Sima in February 1971 would have been
willing to go to Manipur in Septenber 1971. In our opinion
it would be giving himan unfair advantage now by giving a
technical benefit of a situation whereby pronotion of Dr.
Sen has been invalidated by the H gh Court. Neither Dr. Sen
nor the CGovernment have preferred appeal against the
judgrment by which the pronotions . of Dr. P.C. Sen and Dr.
Jasbir Kaur were invalidated by the H gh Court. But the
matter must remain at that stage and there is no
justification for giving a direction that the appellant
shoul d be considered for the post which is deened to have
fallen vacant in September 1971 on the invalidation of
promotion of Dr. P.C. Sen. In this connection it may be
poi nted out that sone tinme after the hearing was over in
this Court |earned counsel for the appellant has circul ated
aletter that the High Court has set aside the pronotion of
respondent 7, Dr. Ranmesh Prasad Singh as al so of respondent
21, Dr. Brij Gopal Msra. It is undoubtedly true that the
| earned single Judge who heard the petition initially had
set aside the pronotion of Dr. Brij Gopal Msra to the post
of Regional Deputy Director, NME P., Hyderabad. But
neither from the judgnment of the |earned single Judge nor
fromthe judgment of the Division Bench it is possible to
ascertain that the pronotion of Dr. Ranmesh Prasad Si ngh has
been invalidated. No direction in that behal f can be given.

Before we conclude it may be pointed out that on the
conclusion of hearing of this appeal in order to heal the
wound caused by inpaired dignity of the appellant as herein
bef ore nentioned, a suggestion was made to the Governnent to
see if the present appellant could be accommpdated in sone
way where he may not feel the huniliation which he clains he
suffers. M. P. Parameswara Rao, |earned counsel for the
CGovernment  proni sed to discuss the matter with the
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Government and ultinmately on March 7. 1980, the Central
CGovernment offered the post of Director and Head of the
Departnment for a programre concerned with vision inpairnent
and anmelioration thereof. In that post the appellant would
be the Head of the Department and would continue to be in
supertime grade 11. This offer did not appeal to the
appel l ant and the matter was left at that.

There is no substance in any of the contentions urged
on behal f of the appellant and, therefore, this appeal fails
and it is disnmissed with no order as to costs.

V. D. Appeal dism ssed.
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