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PETI TI ONER
MANI PUR  ADM NI STRATI ON

Vs.

RESPONDENT:
M N LA CHANDRA SI NGH

DATE OF JUDGVENT:
29/ 11/ 1963

BENCH
GAJENDRAGADKAR, P. B.
BENCH
GAJENDRAGADKAR, P. B.
GUPTA, K. C. DAS

ClI TATI ON
1964 Al R'1533 1964 SCR (5) 574

ACT:

Mani pur Foodgrai ns Deal ers Licensing Order, 1958 cis. 2(a),
3(1) & 3(2)-Storage of foodgrains-Deal er-Presunpti on under
cl. 3(2)-Wether /attracts cl. 3(1)-Essential Commobdities
Act, 1955 (Act 10 of 1955), s. 7.

HEADNOTE:

The respondent was found storing over 100 nds. of paddy in
hi s godown wi thout any-licence in violation of cl. 3 of the
Mani pur Foodgrai ns Deal ers Licensing Oder.. He was charged
wi th having comitted an offence wunder- s. 7 of the
Essential Commodities Act. The respondent’s main | defence
was that the paddy was neant for the consunption of the
menbers of his famly, which was disbelieved by the Tria
Magi strate. The Trial Magistrate held that as a result of
the provisions contained in cl. 3(2) of the Oder a
presunption arose against the respondent, taking his case
under «cl. 3(1) of the Order, which in turn attracted the
provisions of «cl. 7 of the Order and made the respondent
liable wunder, s. 7 of the Essential Commdities Act. On
these findings the Magi strate convicted the respondent under
s. 7 of the Act. An appeal by the respondent to the
Sessions Judge was disnmissed. The respondent then filed a
Revi sion Application to the Judicial Conmm ssioner, which

succeeded. The Judi cial Comm ssioner held that the effect
of the presunption which can be legitimately raised under
cl. 13(2) of the Order is not that the person agai nst, whom

the said presunption has been drawn is a dealer in- respect
of the said goods; and so, nerely oil the strength of the
said presunption, cl. 3(1) of the Order cannot be attracted.
I n appeal by special |eave,

Hel d: (i) Under cl. 2(a) of the Order before a person
can be said to be a dealer, it nust be shown that he carries
on business of purchase or sale or storage for sale of any
of the commodities specified in the Schedule and that sale
must be in quantity of 100 m nds. or nore at any one tineg;
the <concept of business in the context must necessarily
postulate continuity of transactions. A single, casual or
solitary transaction of sale. purchase or storage would not
nake a person a deal er

(ii) Ad. 3(2) raises a statutory presunption that the stock
of 100 nds. or more of specified goods found wth ai
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i ndi vidual, had been stored by himfor the purpose of sale.
After the presunption is raised under cl. 3(2), sone
evi dence nust be | ed which would justify the conclusion that
the store which was nmade for the purpose of sale was nade by
the person for the purpose of carrying on the business. The
element of Dbusiness which is essential to attract the
provisions of el. 3(1) is not covered by the presunption
rai sed under cl. 3(2).

575

(iii)d. 3(2) may have been deliberately worded so as to
raise a limted presunption in order to exclude cultivators
who may on occasions be in possession of nore than 100 nds.
of foodgrains grown in their fields; the Order, apparently
did. not want to nake such possession, sale or storage
liable to be punished under cl. 3(1) read with s. 7 of the
Essential Conmodities Act.

JUDGVENT:

CRI M NAL APPELLATE JURI SDI.CTI O\~ Crim nal Appeal No. 143 of
1962.

Appeal fromthe judgnent and order dated Decenber 2, 1961 of
the-Judicial Conmssioner’s Court at Manipur in Crimnal
Revi si on No. 20 of

1961.

B. K. Khanna and R N. Sachthey, for the appellant.

WS. Barlingay, and A.G Ratnaparkhi, for the respondent.
Novenber 29, 1963. The Judgnent of the Court was delivered
by

GAJENDRAGADKAR, J.-The short question of law which arises in
this appeal relates to the construction of cl. 3(2) of the
Mani pur Foodgrains Dealers Licensing O.der, 1958. Thi s
guestion arises in this way.

The respondent was charged with having committed an of fernce
puni shabl e under s. 7 of the Essential Conmmodities Act, 1955
in that on February 9 , 1960, he was found storing 178 Mils.
of paddy in his godown without any licence in violation of
cl. 3 of the said Order. The case against the  respondent
was that on February 9, 1960, his godown was - searched and
178 Mds. of paddy was found stored init. This fact was not
denied by the respondent though he pl eaded that the paddy
whi ch was found in his godown was neant for the consunption
of the nenbers of his fanmly who nunbered fifteen. “He also
pl eaded that out of the stock found in his godown 40 Mls. of
paddy belonged to Lalito Singh, his relation.” The | earned
Sub Divisional Mgistrate, Bishanpur, who tried the case of
the respondent did not believe his statement that the stock
was neant for the consunp-

576

tion of the nenbers of his famly. He, however, ~ believed
the evidence of Lalito Singh that. 40 Mis. out of the  stock
bel onged to him and so he passed an order directing  that
out of the stock which had been attached 40 Mis. should  be
released in favour of Lalito Singh. In regard to the rest
of the stock, conclusion the learned trial Magistrate cane
to the that as a result of the provisions contained in cl
3(2) of the Order a presunption arose agai nst the respondent
and that presunption took his case under cl. 3(1) of the
O der. That in turn attracted the provisions of cl. 7 of
the Order and made the respondent |iable under s. 7 of the
Essential Conmodities Act. On these findings the |earned
Magi strate convicted the respondent if the offence charged.
He, however, held that it was not necessary to direct the
forfeiture of the paddy and that the ends of Justice would
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be met if he was fined to Day Rs. 500/- in default to suffer
ri gorous inprisonment for three nonths.

Against this Order the respondent preferred an appea
before the |I|earned Sessions Judge at Mani pur The | earned
Sessions Judge substantially agreed the view taken by the
| earned Magistrate. He believed the wtnesses who had
referred to the circunstances under which the paddy stored
in the godown of the respondent was recovered, and he held
that the respondent had been properly convicted under S. 7
of the Essential Commpdities Act. The order of sentence
al so was confirned

The respondent then noved the Judicial Conmi ssi oner
Mani pur, by a Revision Application and his Revi si on
Application succeeded. |t appears that before the present-

Revi si on Application came on for hearing before the |earned
Judi ci al Commi ssi oner he had exami ned the question of law in
regard to the construction of clause 3(2) of the Order in a
group of revision applications Nos. 7, 11 and 13 of 1961
and had pronounced his judgnent on June 5, 1961. He had
held in ' that judgnent that the effect of the presunption
which can be legitinmately raised under cl. 3(2) is not that
t he person agai nst whomthe said
577
presunption has been drawn is a dealer in respect of the
said goods; and /so, nerely on the strength of the said
presunption, clause 3(1) cannot be attracted; following his
earlier decision the |earned Judicial Commi ssioner allowed
the respondent’s 'Revision Application and set aside the
order of conviction and sentence passed against him It is
agai nst this order that the Manipur Adm nistration has come
to this Court by special leave, and on behalf of the
appel l ant M. B. K Khanna has contended that the view taken
by the learned Judicial Comm ssioner is based on a
m sconstruction of cl. 3(2) of the Order. That is how the
only question which falls for our decision in the present
appeal is in regard to the construction of the said clause.
At this stage, it would be convenient to refer to the
rel evant provisions of the Oder. Cause 2(a) defines a
dealer as neaning a person engaged in the business of
purchase, sale or storage for sale, of any one or nore of
the foodgrains in quantity of one hundred nmaunds or nore _at
any one tinme. Clause 2(b) defines foodgrains as any one or
nore of the foodgrains specified in the Oder including
products of such foodgrains other than husk and bran. It is
conmon ground that paddy is one of the foodgrains specified
in Schedule 1. Cause 3 with which we are directly concerned
in this appeal reads thus:
"(1) No person shall carry on business as a
deal er except under and in accordance with the
terms and conditions of a licence issued in
this behalf by the Iicensing authority;
(2) For the purpose of this clause, any
person who stores any foodgrains in quantity
of one hundred naunds or nore at any one  tine

shall, unless the contrary is proved, be
deened to store the foodgrains for the purpose
of sale."

Clause 7 provides that no holder of a licence issued under
this Order shall contravene any of the terns and conditions
of the licence, and if he has been

1 SCl/64-37
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found to have contravened themhis licence is liable to be
cancel | ed or suspended. These are the main provisions wth
whi ch we are concerned in the present appeal
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In dealing with the point raised by M. Khanna before us, it
is necessary to bear in nmind that clause 3 in question
ultimately i nposes a penalty on the offender and as such, it
is in the nature of a penal clause. Therefore, it 1is
necessary that it must be strictly construed. There is no
doubt, as M. Khanna has contended, that if cl. 3(2) which
is in the nature of a deeming provision provides for a
fiction, we ought to draw the fiction to the naxi mum extent
legitimately perm ssible under the words of the clause. M.
Khanna contends that the effect of cl. 3 is that as soon as
it is shown that the respondent had stored nmore than 100
mds. of paddy he nmust be deened to have stored the said
foodgrains for the purpose of sale; and his argunent is that
in drawing a statutory presunption under this clause, it is
necessary to bear in mnd that this presunption is drawn for
the purpose of sub-clause (1) of cl. 3. Therefore, it is
urged that it would be defeating the purpose of cl. 3(2) if
the view taken by the |earned Judicial Comm ssioner is
uphel d, and the presunption raised under cl. 3(2) is not
treated ‘as sufficient to prove the charge against the
respondent.

In dealing with the question as to whether the respondent is
guilty wunder s. 7 of the Essential Commodities Act, it is
necessary to decide whether he can be said to be a dealer
within the neaning /of cl. 3 of the Oder. A dealer has been
defined by cl. 2(a) and that definition we have already
noti ced. The said definition shows that before a person can
be said to be a dealer it nust be shown that he carries on
busi ness of purchase or sale or storage for sale of any of
the commodities specified in the Schedule, and that the sale

nmust be in quantity of 100 nds. or nore at any one tine. It
woul d be noticed that the requirenent is not that the person
should nerely sell, purchase or store the foodgrains in
qguesti on,

579

but that he nust be carrying on the business of such
purchase, sale, or storage, and the concept of business in
t he context nust necessarily  postulate continuity of

transacti ons. It is not a single, <casual or solitary
transaction of sale, purchase or storage that would nmake a
person a dealer. It is only where it is shown that there is

a sort of continuity of one or the other of the -said
transactions that the requirenent as to business postul ated

by the definition would be satisfied. |If this elenent  of
the definition is ignored, it would be rendering the use of
the word ' business’ redundant and neani ngless. It has been

fairly conceded before us by M. Khanna that the requirenent
that the transaction nust be of 100 nds. or nore at any. one
time governs all classes of dealings with the commdities
specified in the definition. Wether it is a purchase or
sale or storage at any one tine it nust be of 100" nds. or
nor e. In other words, there is no dispute before wus that
retail transactions of |less than 100 mds. of the prescribed
commodities are outside the purview of the definition of a
deal er.

The forns prescribed by the Oder support the samne

conclusion. The formfor making an application for licence
shows that one of the cloums which the applicant has to
fill requires himto state how | ong the applicant has been

trading in foodgrains, and another columm requires him to
state the place or places of his business. Simlarly, Form
B which prescribes the licence shows that the licence
aut horises the licence-holder to purchase, sell or store for
sal e, the foodgrains specified in the licence, and clause 2
of the licence says that the licensee shall carry on the
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aforesaid business at the place indicated in the |Ilicence.
Simlarly, FormC which pertains to stocks shows that the
particulars of the godown where stocks are held have to be
i ndi cated and the quantity sold and delivered as well as the
quantity sold but not delivered have to be separately
descri bed. These Forns, therefore, support the conclusion
that a dealer who cones within the definition prescribed by
cl ause 2(a) should be carrying on the business of purchase,
580

sale or storage, and that would exclude solitary or single
cases of sale, purchase or storage.

Bearing in mnd this necessery inplication of the definition
of the word "dealer". let us proceed to inquire whether the
respondent’s case falls under «cl. 3(1). Cl ause 3(1)
prohibits persons from carrying on business as dealers
except under and in accordance with the terms of the licence
issued to them In other words, whoever wants to carry on
t he business of a dealer nust obtain a licence. There is no
doubt that if a person carries on a business as described by
cl 2(a) and does it without obtaining a licence as required
by cl. 3(1), he would be guilty under s. 7 of the Essentia

Conmodities Act. In this connection, cl. 3(2) raises a
statutory presunpti on. I't is no doubt a rebuttabl e
presunption which “is raised by this provision. If it is

shown by a person with whoma storage of nore than 100 nds.
of one or the other of the prescribed foodgrains is found
that the said storage was referrableto his personal needs
or to some other legitimte cause ~unconnected wth and
di stinct fromthe purpose of sale, the presunption would be

rebutted, in case, of course, the expla-nation .given and
proved by the person is accepted by the Court as reasonable
and sufficient. Wat does this presunption anpunt to? It

amounts to this and nothing nore that the stock found with a
given individual of 100 or nore maunds~ of the specified
foodgrains had been stored by himfor the purpose of 'sale.
Having reached this conclusion on the strength of the
presunption, the prosecution would still have to show that
the store of the foodgrains for the purpose of sale thus
presuned was nade by himfor the purpose of carrying on the
busi ness of store of the said foodgrains. The elenent of
busi ness which is essential to attract the provisions of cl.
3(1) is thus not covered by the presunption raised under cl

3(2). That part of the case would still have to be ~proved
by the prosecution by other independent evidence. It nmay be
that this part of the case can be proved by the prosecution
by showi ng

581

that store of 100 nds. or nore of the foodgrains was found
with the said person nore than once. How nany tines it
shoul d be necessary to prove the discovery of such a /store
with the said person, is a matter which we need not decide
in the present case. Al that is necessary to be said in
connection with the presunption under cl. 3(2) in this case
is that after the presunption is raised under it, sonme
evidence nmnust be led which would justify the conclusion
that, the store which was nade for the purpose of sale was
nmade by the person for the purpose of carrying on the
busi ness.

M. Khanna contends that in construing the effect of cl
3(2) we nmnust remenber that this clause nakes direct
reference to cl. 3(1), and that no doubt is true; but the
fact that cl. 3(2) directly refers to cl. 3(1) does not help
to widen the scope of the presunption which is allowed to be
raised by it. The presunption would still be that the store
is made for the purpose of sale, and that presunption would
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be drawn for the purpose of cl. 3(1). That is the only
effect of the relevant words in cl. 3(2) on which M. Khanna
relies.

M. Khanna then urges that if the Legislature had intended
that after drawi ng the presunption about the storage for the
pur pose of sale, the prosecution should still have to cover
sonme further ground and | ead additional evidence to prove
that the said store had been nade for the purpose of
busi ness of storage, then the statutory presunption would
really serve no useful purpose. There nay be sonme force in
this contention. But, on the other hand, in construing cl
3(2), it would not be open to the Court to add any words to
the said provision; and in fact as we have al r eady
i ndi cated, the words reasonably construed cannot justify the
rai sing of a presunption would take in the requirenment as to
busi ness which is one ingredient-of the definition of a
deal er. There,,fore, we do not think that the argunent
urged by M. Khanna about the general policy underlying cl.
3(2) can assist his contention in view of the plain words
used by cl 3(2) itself.

582

It appears that cl. 3(2) may have been deliberately worded
so as toraise alimted presunption in order to exclude
cases of cultivators who may on occasions be in possession
of nore than 100 nds. of foodgrains grown.in their fields.
If a cultivator produces nore than 100 nds. in his fields or
ot herw se comes  into possession of ~such quantity of
foodgrai ns once in a year and casually sells themor stores
them the Oder apparently didnot want to nake such
possession, sale or storage |liable to be punished under cl
3(1) read with s. 7 of the Essential Comodities Act.
However that nay be, having regard to the words used in cl
3(2), we are unable to hold that the Judicial Conmnissioner
was wong in comng to the conclusionthat «cl. 3(2) by
itself would not sustain the prosecution case that the
respondent is a dealer under cl. 3(1); and that inevitably
neans that the charge wunder (s. 7 of the Essenti a
Commodities Act is not proved against him That being so,
we nmust hold that the order of acquittal passed by the
Judi ci al Commi ssioner is right.

The appeal accordingly fails and is dism ssed.

Appeal dism ssed.




