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-Can a married wonan be terned as child and | thereby
menber of her parents famly? O -Wether she is nmenber of
her husbands fam |y?

-As per normal feature inthe Society-she ‘would be
menber of her husbands family and not that of her parents.

However, it is the contention of the State -Governnent
that she would be nenber of her parents famly for the
purpose of land ceiling under the Orissa Land Reforns Act,
1960 (hereinafter referred to as the Act) on the basis of
definition given to the word famly in Section 37(b) of
the Act. The Full Bench of the H gh Court —negatived the
same by hol ding thus (Para 13):-

.1 am inclined to take the view that while  defining
famly, the |legislature was conscious of the position of
married daughters and in view of the rural and agricultura
set up in this part of the country, it was perhaps thought
that ipso facto they, on being married away, ceased to be
menbers of the parents famly and becone nenbers of  the
husbands family and therefore no provision was thought
necessary to be nade. Gving this interpretation to the
statutory definition of the expression famly would not
work out any violation either of the schene of the
legislation or injustice to a daughter exposing her to
doubl e j eopardy, once by aggregating her properties with her
fathers holdings and then with her husbands holdings if
her husband happens to be a | and hol der as such

That order is under challenge in these appeals.
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For appreciating and deciding the controversy, we would
refer to the relevant provisions of the Act which have
bearing on the questions invol ved.

37-A Ceiling area-The ceiling area in respect of a
person shall be ten standard acres:

Provided that where the person is fanmly consisting of
nore than five nenbers, the ceiling area in respect of such
person shall be ten standard acres increased by two standard
acres for each nenber in excess of five, so however, that
the ceiling area shall not exceed ei ghteen standard acres.

37-B. Persons not entitled to hold land in excess of
ceiling area-On and from the conmencenent of the Orissa Land
Ref orns (Amendnent) Act, 1973 (Presidents Act 17 of 1973),
no person shall, either as |andhol der or raiyat or as both,
be entitled to holdany | and i n excess of the ceiling area.

Expl anation-For the purposes of ‘this section all |ands
held individually by the nenbers of a famly or jointly by
some or all the nmenbers of a famly shall be deemed to be
held by the famly.

37. Definitions-In this Chapter-

(a) person includes a conpany, famly, association or
ot her body of individuals, whether incorporated or not, and
any institution capable of owning or holding property;

(b) family in relation to an individual, nmeans the
i ndi vidual, the husband or wife, as the case may be, of such
i ndividual and their children, whether major or mnor, but
does not include a mpjor married son who as such had
separated by partition or otherw se before the 26th day of
Sept enber, 1970.

Prior to the anendnment by Act No.29 of 1976, Section 37
was as under: -

37. (1) No person shall hold after the comrencenent of
this Act | ands as | and-hol der or raiyat under personal cul tivation
in excess of the ceiling area deternmined in the manner hereinafter

provi ded.

Expl anati on- For the purposes of this Chapter a person
includes a conpany or any other corporate body or a joint
H ndu Mtakshara fam|ly.

(2)..

As per Section 37-B, no person is entitled to hold —any
land in excess of ceiling area. Person includes famly.
So, a famly is not entitled to hold land in excess of
ceiling area and famly in relation to an individual would
mean husband or wife as the case may be, and their children
However, where such famly is consisting of nore than five
menbers then ceiling area in respect of such famly is to be
i ncreased by two standard acres for each nenber in excess of
five but that ceiling area shall not exceed eighteen
standard acres. As per the explanation to Section 37-B, al
lands held individually by the nmenbers of a fanmily or
jointly by sone or all the nmenmbers of a family are deened to
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be held by the famly. Further, in case where land is held
by a famly, the question-as to whether the holding of the
famly was in excess of the ceiling area has to be decided
in reference to the state of affairs as it existed on and
fromthe conmencement of the Orissa Land Reforms (Amendnent)
Act, 1973 i.e. 2nd Cctober, 1973.

The definition of the termfamly in Section 37(b) of
the Act cane for consideration before this Court in
Di byasi ngh Mal ana v. State of Oissa and others [1989 Supp
(2) ScCC 312]. In that case, the Court considered the
contention that in view of partitionin famlies of the
appel lants in the year 1965, the land in ancestral property
which fell in the share of the appellants could not be
clubbed with those of their father. That contention was
negatived on facts by observing that the mmin provision
containing the definition of-the termfamly is to be
found inthe first part of Section 37(b) nanely famly in
relation to an individual, neans the individual, the husband
or wife, ~as the case nay be, of such individual and their
children,  whether nmjor or mnor. ~Later part of Section
37(b) nanely, but does not include a major married son who
as such had separated by partition or otherwi se before the
26th day of Septenber, 1970, does not, on the face of it,
contain a matter which may in substance be treated as the
fresh enactnent adding sonething to the nmain provision but
is apparently and unequivocally a proviso- containing an
exception. The Court further held thus: -

G ven its proper meaning the words as such can only
be interpreted to nean that it is only such son who would
get the benefit of the exception who had  separated by
partition or otherw se before Septenber 26, 1970 as ' mmj or
married son

The Court al so negatived the contention that a son who
is separated by partition or otherwise fromhis father was
himself an individual and if his land was clubbed 'with that

of his father he will be subjected twice to the  provisions
relating to declaration of surplus land by hol ding that
land of such son alone who does not fall wthin the

exception is to be clubbed with that of his father and with
regard to | and which has been so clubbed the son obviously
can not be treated as another individual in his own right
for purposes of declaration of surplus land. Only such son
who falls wthin the exception will be Iiable to be dealt
with as an individual in his own right, as his land has
not been clubbed with that of his father. The Court further
observed, suffice it to say, so far as this submission is
concerned that none of the appellants in these appeals is a
married daughter and as such we do not find it necessary to
go into this question. As the question-whether married
daught ers hol di ng of |and could be clubbed with her parents
was kept opened, it has given rise to the present
controversy.

In this background, we woul d consider the meani ng of the
term famly in relation to a married daughter as per the
definition. Married wonman is an individual and as per the
definition of word famly, her famly would consist of
her-self, her husband and their children whether major or

nm nor . This would also be in consonance wth genera
understanding of the word fanmily as well as status of a
married woman in the society. |If she is holding land, she

woul d be regarded as a separate unit who will have to file a
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separate declaration in respect of her holding and that of
her family under the Act.

Secondly, for the purpose of the Act, definition clause
Section 2(21) inter alia provides that person under
disability neans a wi dow or an unmarried wonan or a woman
who is divorced or separated from her husband by a decree or
order of a Court or any custom or usage having the force of
I aw. This definition would indicate that a wonan is
considered to be a separate entity having her own
individuality and after nmarriage there is no question of
clubbing her holdings with the famly of her parents.
Further, <considering the aforesaid definition even if a
marri ed wonan who has separated from her husband by a decree
or order of a court or-under any custom or usage having the
force of |aw and staying along with her parents, it would be
difficult to hold that she is a nenber of her parents
famly. After ~marriage, she looses the status of being
nmenber of 'her parents famly. As against this, a nmgjor son
after narriage would not automatically cease to be a nenber
of his parents famly. Therefore, the phrase children
whet her mgjor or nminor as nentioned in the definition of
the word fanmily is required to be given reasonabl e nmeani ng
as understood in popul ar sense of the word. That appears to
be the reason why the Legislature has not nade any provision
either excluding or including marri‘ed ‘daughters |and
hol dings in her parents famly, otherw se the definition of
the word famly would not be workable. For the married
son, the Legislature has provided that his holdings of the
and woul d not be clubbed if heis a major nmarried son who
had separated by partition or otherwise before 26t h
Septenber, 1970. This also appears tobe nornal phenonenon
with regard to the fanmly in the society. It 1is to be
stated that prior to the substitution of Section 37 and
introduction of Sections 37-A and 37-B by Act 29 of 1976,
person included a conpany or any other corporate body or a
joint H ndu Mtakshara famly. The legislative intent for
this anmendnent appears not only to include the fam |y which
is known as joint Hndu Mtakshara famly, but also to
include other fanmlies which may not be covered by the
concept of Hi ndu Mtakshara fam |y and non-Hi ndu - famlies.
But, it would be difficult to presune that Legislature ever
i ntended to cover narried daughter, whose famly is that of
her husband, for the purpose of clubbing her |and hol dings
with that of her parents. |If the contention of the |earned
counsel for the appellant is accepted, holdings of a married
daughter would be required to be included in her parents
famly as well as in the holdings of her husband and her
children and this would lead to absurdity and . unintended
i njustice to a wonman. The obj ect and reason for
substituting Section 37 and incorporating Sections 37-A and
37-B is with a viewto inposing a ceiling on the aggregate
area of land held by all the menbers of a famly. For
achieving that object, it 1is not necessary to include
married daughters holdings in the holdings of her parents
by stating that she is mgjor child of her parents. For the
purpose of famly she becones part and parcel of her
husbands family and that is the comon notion and
under standi ng. Hence, in our view, the interpretation given

by the H gh Court is just and reasonable. It is also
established rule of interpretation of a statute that court
will interpret a statute as far as possible, agreeable to

justice and reason, and avoid inputing to the |egislature,
an intention to enact a provision which flouts notions of
justice and nornms of fair play unless a contrary intention
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is manifest from the words plain and unanbiguous [Re.
Madhav Rao Scindia v. Union of India, AIR 1971 SC 530].

In any case, the inmpugned judgnent of the High Court
excluding married daughters fromthe concept of fanmly of
her parents is based on interpretation of term famly
given in the local lawwhich is thereafter consistently
fol | owed and, therefore, at the fag end of t he
i mpl enentation of Oissa Land Reforns Act, it would not be
proper to disturb the course of decisions by interpreting
that provision differently. A different view would not only
i ntroduce an elenment of uncertainty and confusion, it would
al so have the effect of unsettling orders and/ or
transacti ons which night have been entered into on the faith
of those deci sions.

Inthe result, these appeals are dism ssed. There shal
be no orderas to costs.

C. A No. OF 2001 (Arising out of SLP (C) No.6099/92)
Leave granted.

In this appeal, the question which was considered by the
Hi gh Court (paragraph 5 of the judgnent) reads thus: -

For getting a separate ceiling area distinct from his
father, petitioner is to provethat he as a magjor married
son had separated by partition or _otherw se bef ore
26. 9. 1970. Question is whether najority of petitioner, his
marriage and separation are to be taken into consideration
i ndependent |y of each other to have happened bef ore
26.9.1970 or the separationis required to be as a mmjor
married son. If all the threeare to be taken into
consi deration independently, petitioner can succeed in
getting a separate ceiling by proving his nmarriage in 1969,
as clainmed by him |If, however, mgjority and nmarri age are
to precede separation, petitioner would fail-in his claim
even if his marriage in 1969 is accepted.

The Court thereafter considered the decision rendered by
this Court in Dibyasingh Malana (supra) and held that this
Court arrived at the conclusion that for getting benefit of
exclusion clause he nmust be major married son who as such
had separated by partition or otherw se before 26t h
Septenber, 1970. |In the said case, the Court has approved
the decision rendered by the Full Bench of the Oissa /Hi gh
Court in the case of Nityananda Guru v. State of Oissa
(AIR 1983 Orissa 54 FB). In Nityanandas case in paragraph
2, it has been specifically nmentioned that N tyananda Guru
had three sons and three daughters; adnittedly, none of the
sons was mmjor and married on the cut off date; and by a
regi stered deed of partition dated 31st Decenber, 1965, the
| ands were allotted to the shares of the sons and daughters.
In that circunstances, the Court held that in view of the
definition of fanmily contained in Section 37, the | and of
such sons would be clubbed with the lands held by the
parents in determning the ceiling area. In Dibyasinghs
case also, it has been recorded in paragraph 3 that
according to the appellants, partition in the respective
famlies had taken place in the year 1965. Objections were
filed asserting inter alia that in view of the partition in
the famlies of the appellants in the year 1965, the | ands
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in the ancestral properties which fell in the share of the
appel l ants could not be clubbed with those of their father
That contention was not accepted in view of the definition
by holding that such of the major married sons who as such
had separated by partition before the cut off date as
contenmplated by the definition of the term famly were
allotted separate ceiling units but so far as the appellants
were concerned, their shares were clubbed with those of
their father and only one ceiling unit was allotted as
contenpl ated by the rel evant provisions of the Act. In that
context, the Court decided the matter and interpreted the
definition of the word famly, but it is nowhere |aid down
that for getting benefit of the said exclusion clause, such
son nmust be first mpjor, thereafter he should get nmarried
and subsequently should get hinself separated by partition
or otherwise prior to the cut off date. |n some cases, son
may be major, he may get hinself separated prior to the cut
off date and he may get hinsel f nmarried subsequently before
the specified date. That woul d not nmean that he is not
entitled to get  benefit of the said provision. Only
requi rement of exclusion clause is that before the cut off
date, such son should be major, married and separated by
partition or otherwise. 1In short, for the purpose of the
land holding under the Act, the term famly does not

i nclude such a son, who is major, married and separated by
partition or otherwi se prior to cut off date.

In this view of '‘the natter, this appeal is allowed and
the inpugned judgment and order passed by the Hi gh Court is
set aside. As the High Court has not decided the matter on
nerits, it is remtted back to the H gh Court for - decision
in accordance with law There shall be no” order as to
cost s.




